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SUPREME COURT OF THE UNITED STATES. . 
ALLOTMENT OF JUSTICES, OcTosER Term, 1916.' 


Orper: There having been an Associate Justice of this 
court appointed since the adjournment of the last term, 
It is ordered, That the following allotment be made of the 
Chief Justice and Associate Justices of this court among 
the circuits agreeably to the act of Congress in such case 
made and provided, and that such allotment be entered 
of record, viz: 


For the First Circuit, OLtiveR WENDELL HoLMEs, 
Associate Justice. 

For the Second Circuit, Lours D. BranpEIs, Associate 
Justice. 

For the Third Circuit, Manton Prrney, Associate 

Justice. 
For the Fourth Circuit, Epwarp- D. Warts, Chief 
Justice. 

For the Fifth Circuit, J. C. McRrynoxps, Associate 
Justice. 

For the’ Sixth Circuit, Wiutiam R. Day, Associate 
Justice. ae 

For the Seventh Circuit, Joan H. Ciarxe, Associate 
Justice. 

For the Eighth Circuit, Winuis Van DEVANTER, Asso- . 
ciate Justice. 

For the Ninth Circuit, Josspa McKenna, Associate 
Justice. 

October 30, 1916. 


’ For next previous allotment see 241 U. S., p. iv. 
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EWING, COMMISSIONER OF PATENTS, v. UNITED 
STATES EX REL. FOWLER CAR COMPANY. 


CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA. 


No. 721. Argued April 17, 1917.—Decided May 7, 1917. 


When an applicant for a patent admits that the invention shown in his. 
application was made at a date subsequent to the date upon which 
another application for the same invention was filed, and by amend- 
ment of his application adopts the prior applicant’s claims, he thereby 
concedes the priority of the other’s invention, its utility and the 
sufficiency of the claims. 

In such a case the Commissioner of Patents can not be required by 
mandamus to declare an interference. 

Under Rev. Stats., § 4904, the duty of the Commissioner to declare an 
interference arises only when, in the exercise of his judgment upon 
the facts presented, he is of opinion that a senior application will be 
interfered with by a junior one; the mere fact that the junior applica- 
tion covers the same ground or that the junior applicant asserts an 
interference is not enough to require the Commissioner to act. 

The judicial remedy for determining priority of invention is by suit in 
equity between the parties, not by mandamus against the Commis- 
sioner in an attempt to control the administrative discretion con- 
ferred upon him by Rev. Stats., § 4904. 

45 App. D. C. 185, reversed. 

(1) 
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Tus writ is directed to a judgment of the Court of Ap- 
peals of the District of Columbia which affirmed a judg- 
ment of the Supreme Court of the District of Columbia — 
in mandamus commanding the Commissioner of Patents 
‘“‘to declare or direct to be declared an interference be- 
tween the application of William E. Fowler, Sr., filed 
May 22, 1915, for Improvements in. Car Floor Construc- 
tion, and the application for a similar invention” of an 
unnamed applicant ‘‘pursuant to the statute and rules 
in such cases made and provided.” 

The judgment was rendered upon motion of petitioner’s 
attorney upon the petition, rule to show cause and answer. 
It was affirmed by the Court of Appeals. 

As the Fowler Car Company and Ewing, Commissioner 
of Patents, were petitioner and respondent, respectively, 
in the court below, we shall so designate them here. 

The facts as stated by the petition are as follows: 

William E. Fowler, Sr., was the first and original in- 
ventor of certain new and useful improvements in car 
floor construction. 

On May 22, 1915, he applied for a patent in the usual 
form and manner and his application was accepted and 
became known and designated as application seriai No. 
29794. 

On May 19, 1915, he duly. assigned his right, title and 
interest in the invention to the Fowler Car Company, which — 
company appointed Charles ©. Linthicum its attorney. 

On November 18, 1915, the Commissioner of Patents 
wrote to Linthicum stating that ‘‘there is another applica- 
tion pending, claiming substantially the same invention . 
as that defined’’ in certain of the claims which were set 
out. He further stated: ‘‘In order to determine whether 
it is necessary to declare an interference you are requested 
to obtain a statement from Fowler setting forth when he 
conceived the invention defined in the above quoted 
claims, when he disclosed it to others, and when he re- 
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duced it to practice. This statement will not be made a 
part of the record and will be returned to you.’ 

Fowler replied that he had conceived the subject-matter 
of the claim quoted in the Commissioner’s letter on or 
about April 16, 1915, disclosed the same to others and 
made drawings on or about the same date but. had not 
reduced the same to practice by constructing any full- 
sized: devices. 

On November 23, 1915, Linthicum filed an amendment 
to Fowler’s application in which all of the claims suggested 
by the Commissioner were inserted. Of. these claims 
Linthicum said: ‘‘It is thought that these claims appear 
in a co-pending application and they are inserted at this 
time with the request that,.if such claims do appear in a 
co-pending application an interference be declared.”’ 

To this communication the Commissioner replied: as 
follows: 

‘Sir: Enclosed please find the statement.of William E. 
Fowler, Sr.,; made in response to the request in my letter 
of November 18, 1915. 

‘The dates of invention claimed by Fowler are sub- 
sequent by several months to the filing date of the applica- 
tion of the other party. The other party’s case will be 
passed to issue as soon as possible and when patented will 
be cited as a reference against such claims in Fowler’s 
application as it may be found to anticipate. An inter- 
ference will not be declared.” 

Section 483, Rev. Stats., provides: ‘‘The Commissioner 
of Patents, subject to the approval of the Secretary of the 
Interior, may from time to time establish regulations, not 
inconsistent with law, for the conduct of proceedings in the 
Patent-Office.”’ 

Pursuant to this authority regulations known as “‘ Rules 
of Practice in the United States Patent Office’’ have been 
established by the Commissioner by and with the ap- 
proval of the Secretary of the Interior and now govern 
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the declaration of interferences between pending con- 
flicting applications and have the force and effect of law, 
binding as well upon the Commissioner as upon the 
applicant for patents. 

It is further alleged that it clearly appears from the 
correspondence recited and under the statute and rules 
that an interference exists between the Fowler application 
and that of the applicant unknown to petitioner, which 
applications disclose and claim the same patentable in- 
vention and it is the duty of the Commissioner to declare 
an-interference and to call upon each applicant for the 
sworn preliminary statement required by Rule 110. 

That if the unknown applicant receive a patent and 
thereafter petitioner’s (Fowler’s) application is put in 
interference with it and petitioner afterwards be awarded 
priority over the unknown applicant and receive a patent, 
in order to get rid of the menace of the outstanding patent 
to such unknown applicant petitioner will have to file a 
bill in equity under the provisions of § 4918, Rev. Stats., 
for the cancellation of such patent or the owner of the 
outstanding patent’may file such bill against petitioner, 
all of which possibility of litigation may be prevented if 
the Commissioner be required to discharge his plain duty 
under the statute and rules and declare an interference 
when the rights of both parties are in the application 
stage and before either party receives a patent. That 
conduct of the Commissioner is a matter of public con- 
cern and for over a quarter of a century his predecessors 
have, without exception, regarded the interference rules 
as imposing upon them the legal duty of declaring an - 
interference under the circumstances detailed. And peti- 
tioner is advised and believes that unless the Commis- 
sioner be restrained a patent in due course will be issued 
_ to the unknown applicant and petitioner is without remedy 

unless the court by writ of mandamus shall interpose in 
its behalf. _ 
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Mandamus was prayed. 

A rule to show cause was issued and the Commissioner’s 
action stayed until the determination of the cause. 

The Commissioner in his answer admitted the filing of 
the applications as alleged and the correspondence with 
Linthicum, but’ denied the legal conclusion drawn by 
petitioner therefrom. He alleged that an interference as 
defined by the rules of the patent office is a proceeding 
for the purpose of determining the question of priority 
of invention and that when an applicant informs the office 
that the invention shown in his application was made at a 
date which was subsequent to the date upon which an- 
other application for the same invention was filed, the 
statute does not require that-an interference be established 
between his application and the prior application. That 
in asking the later applicant to inform the office of the date 
of its invention the Commissioner was only asking for 
information upon which he might form, as required by 
§ 4904, Rev. Stats., an opinion whether a situation existed 
where the statute required that the later application 
should be put into interference with the earlier applica- 
tion, and that the rules do not require or contemplate a 
declaration of interference where it is known that the 
later applicant made his invention subsequently to the 
filing of the earlier application; in other words, they do 
not contemplate the declaration of an interference except 
where there is a possible conflict in the dates of invention. 

The answer further denied that: petitioner had shown 
injury or threatened injury and alleged that the only in- 
jury averred,in the petition was that if the application of 
petitioner be put in interference with the patent granted 
upon the other application, and if priarity should be 
awarded to petitioner and a patent granted to it a bill in 
equity under § 4918, Rev. Stats., would be necessary to 
get rid of the menace of the outstanding patent. Tha: the’ 
date of Fowler’s invention being subsequent to the filing 
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date of the other party, there would be no ground of 
awarding priority to Fowler. That even if interference 
should be declared, ‘‘a litigation to be conducted between 
the application owned by the petitioner and the patent 
issued to the other party would be no longer or more ex- 
pensive than a litigation to be conducted between the two 
applications. No suit could be brought under section 4918 
of the Revised Statutes either by or against this petitioner, 
unless it were proved that Fowler was the first inventor 
and a patent issued to him; but, as above stated, the date 
upon which Fowler states he conceived the invention is 
subsequent to the date upon which the other application 
was filed.” 

There was detail of the business of the Patent Office 
and of the inconvenience to its administration if the right 
insisted upon by petitioner were allowed. 

A discharge of the rule was prayed. 


The Solicitor General, with whom Mr. Assistant Attorney 
General Warren and Mr. R. F. whee a were on the brief, 
28 petitioner. 


Mr. George L. Wilkinson, with whom Mr. Melville 
Church was on the brief, for respondent. 


Mr. Justice McKenna, after stating the case as above, 
delivered the opinion of the court. 


The case is not in broad compass. It depends upon a 
few simple elements. « Section 4904, Rev. Stats., provides: 
“Whenever an application is made for a patent which, 
im the opinion of the Commissioner, would interfere with 
any: pending application, or with any unexpired patent, 
he shall give notice thereof to the applicants, or applicant 
and patentee, as the case may be, and shall direct the 
primary examiner to proceed to determine the question 
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of the priority of invention. And the Commissioner may 
issue a patent to the party who is adjudged the prior in- 
ventor, unless the adverse party appeals from the decision 
of the primary examiner, or of the board of examiners-in- 
chief, as the case may be, within such time, not less than 
twenty days, as the Commissioner shall prescribe.”’ 

The duty prescribed by this section and the other duties 
of the Commissioner, it was provided (§ 483, Rev. Stats.), 
might be regulated by rules established by the Commis- 
sioner, subject to the approval of the Secretary of the 
Interior. And rules were established. They define an 
interference to be a proceeding instituted for the purpose 
of determining the question of priority of invention be- 
tween two or more parties elaiming the same patentable 
invention (Rule 93) and provide that an interference shall 
‘be declared between two or more original applications 
containing conflicting claims (Rule 94). Before the dec- 
laration of an interference all preliminary questions must 
be settled by the primary examiner, the issue clearly de- 
fined and the claims put in such condition that they will 
not require alteration (Rule 95). Whenever the claims of 
the co-pending applications differ in phraseology they 
must be brought to expression substantially in the same 
language and claims may be suggested to the applicants 
and if not followed the invention covered by them shall 
be considered as disclaimed. The declaration of an inter- 
ference will not be delayed by the failure of a party to put 
his claim in condition for allowance (Rule 96). Each 
party to the interference will be required to file a concise 
statement, under oath, showing (1) the date of original 
conception of his invention, (2) the date upon which a 
drawing of it was made, (3) the date of its disclosure to 
others, (4) the date of its reduction to practice, (5) the 
extent of its use, and (6) the date and number of any 
foreign application. If a drawing has not been made or 
the invention has not been reduced to practice or dis-. 
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closed to others or used to any extent, the statement must 
specifically disclose these facts (Rule 110). 

Priority of invention is necessarily the essential thing, 
and to determine it interference proceedings are provided. 
But are they considered as a matter of course on the mere 
assertion or appearance of a conflict? Upon the answer 
to the question the controversy here turns. The Commis- 
sioner contends for a negative answer and supports the 
contention by the language of § 4904 reinforced by the 
assertion that there is no necessity for proceedings to 
determine what is already apparent as in the pending case 
by the admission of respondent. The mere fact of asserted 
antagonism does not put the proceedings'in motion, is the 
contention. There must be the precedent and superintend- 
ing judgment of the Commissioner. The law requires, 
it is said, his opinion to be exercised upon the effect of a 
conflict in applications, and such indeed is the language of 
§ 4904. It provides that ‘‘whenever an application is 
made for a patent which, in the opinion of the Commis- 
sioner, would interfere with any pending application. . . 
he shall give notice thereof . . . and shall direct the 
primary examiner to proceed to determine the question 
of priority of invention.” 

In. opposition to this view pétitioner replies that the 
only fact upon which the Commissioner is to exercise an 
opinion is the fact of the conflict in the applications, and, 
that fact ascertained, the duty is imperative upon the 
Commissioner to declare an interference. ‘‘ Interference,” 
it is said, ‘‘is a question of fact; it exists or it does not 
exist. If it exists then priority must be determined in 
the way pointed out by the statute and the rules.” Other 
conditions than priority in time determine priority of 
invention, it is insisted; that the rules of the Patent Office 
and the motions for which they provide contemplate such 
conditions, and that in twenty-five years of practice under 
them ‘‘the question of interference in fact, the question 
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of seniority of the parties, the patentability of the claim 
to one or the other, and a number of other questions be- 
came inter partes, and it often happens that the inter- 
ference is dissolved because of mistake in declaring it or 
the burden of proof shifted on the ground that the senior 
party is not entitled to his original filing date as his effect- 
ive date for the reason that he did not disclose the in- 
vention in his case as originally filed, or that his applica- 
_ tion discloses an inoperative embodiment of the invention, 
or that he was not entitled to make the claims, or that the 
junior party had an earlier filed case disclosing the inven- 
tion, or that the issues as formed did not apply to the 
structures of the two parties.” 

The result of the practices declared to be that it ‘‘pre- 
vents a judgment of record based solely upon an ex parte 
consideration by the Commissioner and affords each of 
the parties an opportunity to contest the right of the other 
party to a judgment.” 

If there are such possibilities in some interferences they 
are precluded in petitioner’s case. Seven claims of a 
prior application were adduced by the Commissioner as 
making a conflict with the invention claimed by peti- 
tioner. The latter, through its attorney, adopted six 
of the claims and directed that they be inserted in its 
application. It did not intimate the existence of any 
circumstances which would overcome the priority of in- 
vention as determined by the difference in times of the 
conceptions of the contending applicants. 

The conceptions were thus established to be identical 
and that that of Fowler did not come to him until some 
months after the filing of the other application. And it is 
to be observed that the priority was complete. There was 
not only the precedent conception but there was its ex- 
pression in claims; and that it was practical, a useful gift 
to the world, petitioner concedes by adopting the claims. 
There were, therefore, all of the elements of a completed 
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invention—one perfected before the filing of petitioner’s 
application—all that the preliminary statement required 
by Rule 110 could disclose. 

This, then, was the situation presented to the Commis- 
sioner. There was nothing shown to change it, there is 
nothing alleged in the petition for mandamus to change 
it, and there is only urged that an experience of twenty- 
five years has demonstrated that in interference proceed- 
ings circumstances may be shown that determine against 
the date of filing or the claim of invention. 

If it could be conceded that there is antagonism be- 
tween § 4904, and the rules, the former must prevail. 
Steinmetz v. Allen, 192 U. 8. 548, 565. But there is no 
antagonism. The former provides that ‘‘whenever an 
application is made for a patent which, in the opinion of 
the Commissioner, would interfere with any pending 
application . . . he shall direct the primary exam- 
iner to proceed to determine the question of priority of 
invention.” ‘ The section, therefore, commits to the opin- 
ion (judgment) of the Commissioner the effect of an ap- 
plication upon a pending one—whether it, will interfere 
with a pending one; something more, therefore, than the 
fact of two applications, something more than the mere 
assertion of a claim. The assertion must be, in the opin- 
ion of the Commissioner, an interference with another. 
And it is this other that is first in regard, not to-be ques- 
tioned except at the instance of the Commissioner by an 
exercise of judgment upon the circumstances. And there 
is no defeat of ultimate rights; there may be postponement 
of their assertion remitted:to a suit in equity under § 4918. 

But anterior to such relief petitioner contends that 
‘‘there is a fundamental and basic right of opposition on 
the part of any applicant, whether junior or senior, to 
prevent the wrongful grant of a patent to his opponent.” 
It is further contended that the declaration of an inter- 
ference and the motions which are permitted to be made 
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under the rules ‘“‘prevent a judgment of record based 
solely upon an ex parte consideration by the Commissioner 
and affords each of the parties an opportunity to contest 
the right of the other party to a judgment.’’ There indeed 
seems to be a less personal right claimed, the right of 
opposition in the interest of the public, displacing the 
superintendency of the Commissioner constituted by the 
law. It is to be remembered that the law gives the Com- 
missioner both initial and final power. It is he who is to 
cause the examination of an asserted invention or dis- 
covery and to judge of its utility and importance; ! it is he 
who is to judge (be of opinion) whether an application 
will interfere with a pending one; ? and it is he who, after 
an interference is declared.and proceedings had, is the 
final arbiter of its only controversy, priority of invention.* 

The contentions of petitioner put these powers out of 
view, put out of view the fact that the so-called ‘judgment 
of record”’ is, as the action of the Commissioner may be 
said to be, but a matter of administration. A suit in 
equity may follow and be instituted by either party and 
even in it nothing can be determined but priority of 
invention. ‘‘There is but one issue of fact in an inter- 
ference suit. That issue relates to the dates wherein the 
interfering matter was respectively invented by the inter- 
fering inventors. If the complainant’s invention is the 
older, the defendant’s interfering claim is void for want 
of novelty. And the complainant’s interfering claim is 
void for want of novelty, if the defendant’s invention is 
found to antedate the other.” “Walker on Patents, § 317, 
3d ed. 

Such suit, therefore, is the judicial remedy the law pro- 
vides. Section 4904 concerns and regulates the adminis- 
tration of the Patent Office, and the utility of the dis-— 


1 Section 4893, Rev. Stats.; Butterworth v. Hoe, 112 U.S. 50. 
2 Section 4904. 
8 Section 4910. 
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cretion conferred upon the Commissioner is demonstrated 
by his answer in this case. 

Judgment reversed and case remanded with instructions to 
reverse the judgment of the Supreme Court of the District 
of Columbia and direct it to discharge the rule and dis- 
miss the petition. 
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Upon the facts stated in the opinion, Held, that the master and owners 
of the German Steamship ‘‘Kronprinzessin Cecilie” were justified 
in apprehending that she would be seized as a prize, and her German 
and other passengers detained, if she completed her voyage to Plym- 
outh and Cherbourg on the eve of the present war; that return to 
this country before Plymouth was reached was a reasonable and just- 
ifiable precaution; and that libelants have no cause of action for 
failure to deliver their shipments of gold at those ports, although, 
semble, the risk did not fall within the exception of ‘‘arrest and re- 
straint of princes, rulers or people” expressed in their bills of lading. 

In an ordinary contract of carriage, not made in the expectation that 
war may intervene before delivery, peril of belligerent capture affords 
an implied exception to the carrier’s undertaking, the contract being 
silent on the subject. 

The court rejects the argument that although a shipowner may give 
up the voyage to avoid capture after war is declared he is never at 
liberty to anticipate war; and holds that where war is reasonably 
and correctly anticipated, liability for non-delivery of freight can 
not depend upon a nice calculation that delivery might have been 
made and capture avoided if the voyage had gone on. 

238 Fed. Rep. 668, reversed. 


SS a lane ree ge ee 

1 The docket title of this case is: North German Lloyd, Claimant of 
the Steamship “Kronprinzessin Cecilie,” Petitioner, v. Guaranty Trust 
Company of New York and National City Bank of New York. 
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THE case is stated in the opinion. 


Mr. Joseph Larocque and Mr. Walter C. Noyes, with 
whom Mr. Joseph D. Bedle was on the brief, for peti- 
tioner: 

The case is indistinguishable from The Styria, 186 U. S. 
1. In that case and in Nobel’s Explosives Co. v. Jenkins 
(1896), L. R., 2 Q. B. 326, the masters acted under orders 
from their owners which were just as peremptory as the 
order received by Captain Polack in this case. In this 
case as in those the action taken was in accordance with 
master’s independent judgment. In the Styria Case there 
was no actual restraint or danger, either existing or in 
futuro. bo 

Justification of the ship’s return did not depend on the 
existence of an actual state of war. The Styria, supra; 
The Teutonia (1872), L. R., 4 P. C. 171. 

If the officers and directors of a corporation which owns 
a ship owe a duty to passengers, crew and cargo, as well 
as to the ship itself, to use modern means of communica- 
tion to inform the master of impending dangers which 
come to their knowledge, such duty must carry with it a 
corresponding right. If the duty be to protect the differ- 
ent interests from threatening danger, then, when the 
duty is performed, liability cannot grow out of the per- 
formance of it. Such officers and directors in these days 
of wireless telegraphy may owe the duty of taking even 
peremptory action for the protection of all interests. 
But if they do owe such duty, and exercise their best 
judgment, they are entitled to the benefit of it. Every 
consideration which makes the judgment of the master 
controlling as relating to all interests must operate to 
give the same effect to the judgment of the owner, when 
he is required to act for the protection of all. 

To exonerate the ship it was not essential that both 
ship and cargo be exposed to a common peril. 
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The German cargo owners and the German and Aus- 
trian passengers and members of the crew were entitled 
to just as much consideration as were the Guaranty Trust 
Company and National City Bank. The Teutonia, supra; 
The San Roman (1873), L. R., 5 P. C. 301. The uniform 
course adopted by all German shipowners in issuing warn- 
ings to their ships on July 30th and 31st, 1914, is in itself 
a clear indication that the interruption of the Cecilie’ s 
voyage was fully justified. 

The order received by wireless from the Imperial Ma- 
rine Office may, in itself, be considered a restraint. At 
least, it shows that in the opinion of the German Govern- 
ment, English, French and Russian ports would not be 
safe for German vessels on and after August 1, 1914, 
and, therefore, constitutes authoritative and conclusive 
proof of the wisdom of Captain Polack’s course. 

The majority of the Circuit Court of Appeals have 
confused principles which are peculiar.to the law of marine 
insurance with those which are applicable to cases arising 
under bills of lading. 

Policies of insurance are contracts of indemnity. To 
warrant a recovery under a policy covering arrest and 
restraint of princes, etc., it is not sufficient to show that 
the subject of insurance was in danger of loss, or that a 
loss was actually sustained through fear of a peril insured 
against, or in attempting to avoid such peril. The peril 
insured against must have operated directly upon the 
subject of insurance. ‘See Olivera v. Union Ins. Co., 3 
Wheat. 183; Phillips on Insurance, vol. 1, § 1114. This 
rule is largely aimed at fraudulent and factitious claims 
of constructive loss. Hadkinson v. Robinson, 3 Bos. & 
Pul. 388. It is based also on the consideration that the 
thing insured is not totally destroyed: Ibid. 

A bill of lading constitutes the contract. between the 
shipper and carrier, and where the latter undertakes to 
exercise reasonable care to prevent a loss-from an excepted 
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peril, there is a corresponding assent by the former that 
the carrier may adopt reasonable precautions to avoid 
such peril. 

It would be an absurdity to hold that the performance 
of a duty creates a liability for damages. 

In the case of a bill of lading, even though the excepted 
peril be the proximate cause, this will not protect the 
carrier if the negligence of his servants be a contributing 
cause, nor if after a loss without such contributory negli- 
gence they fail to take reasonable care to minimize the 
damage. In the latter case the carrier will be responsible 
for the increased damage although not liable for the origi- 
nal damage. It being the duty of the carrier not to expose 
the shipper’s goods to a regtraint, he incurs no liability 
by performing this duty, even if the precautions adopted 
involve a deviation from his course. 

The true rule is as follows: A reasonable apprehension 
of capture or other imminent peril justifies a master in 
deviating from his direct course and taking such steps as 
a prudent man would take for the purpose of avoiding 
danger, and in so doing he is entitled to consider the safety 
of his ship as well as the cargo, and the safety of the bellig- 
erent as well as of the neutral cargo. Nobel’s Explosives 
Co. v. Jenkins, supra; Pole v. Cetovich (1860), 9 C. B. 
(N. 8.) 480; The Teutonia (1872), L. R., 4 P. C. 171, 179; 
The San Roman, supra, p. 306. 

The libelants are not entitled to a refund of the prepaid 
freight. 


Mr. J. Parker Kirlin, with whom Mr. Charles R. Hickox 
was on the brief, for the Guaranty Trust Company of 
New York: | 

The Kronprinzessin Cecilie was a common carrier, liable 
as an insurer for failure to deliver the libelant’s gold in 
England unless excused by the terms of the bill of lading. 
Liverpool Steam Co. v. Phenix Ins. Co., 129 U. S. 397; 
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Propeller Niagara v. Cordes, 21 How. 7, 22; 1 Parson’s Ship 
& Adm., p. 171;‘Moore on Carriers, p. 306. 

The failure to complete the voyage and deliver the cargo 
is not excused by restraint of princes or other exceptions 
in the bill of lading. The voyage was not abandoned 
because of ‘‘arrest and restraint of princes.’’. The master 
received specific and definite orders from his owners to 
turn back. This message was designedly false in its state- 
ment of fact, for war had not broken out between Ger- 
many and England, France or Russia, or between any two. 
The master accepted the message as an order and acted 
accordingly. His testimony shows that unless and until- 
he received the order from the owners he never intended to 
abandon his voyage. The exception of ‘‘enemies” and 
“arrest and restraint of princes,” is found in juxtaposition 
with other exceptions dealing with loss or damage caused. 
by violence or by uncontrollable forces. It is, of course, 
to be construed as ejusdem generis with the other ex- 
cepted causes; that is, it is to be limited to actual arrests 
and restraints by force, or to steps taken to avoid the 
reasonable certainty of an arrest and restraint by force, 
in case the voyage should be continued. In The Styria, 
186 U. 8. 1, the exception was merely ‘restraints of 
princes.” Having been introduced into the contract by the 
shipowners, the exception is to be construed against them. 
The Caledonia, 157 U. S. 184, 137; Compania v. Brauer, 
168 U.S. 104, 118; Carver, Carriage by Sea, 5th ed., § 77. 

Recalling the vessel and abandoning the voyage from 
fear or in the expectation that war might break out is 
quite a different thing from taking such a step to escape 
the moral certainty of an arrest and restraint. 

An arrest involves an actual seizure by hostile forces. 
Olivera v. Union Ins. Co., 3 Wheat. 183, 189. A justifiable 
fear may be equivalent to an actual arrest but only in such 
cases as Nobel’s Explosives Co. v. Jenkins (1896), 2 Q. B. 

326, where arrest was a practical certainty. The law in 
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America is clear that a defense, based on an exception of 
“arrest and restraint of princes’’ where there is no actual 
arrest, must establish a danger of. capture that was immi- 
nent, apparently remediless and morally certain. Craig v. 
United Insurance Co., 6 Johns. 226; Corp v. United In- 
surance Co., 8 Johns. 277; Oliver v. Maryland Insurance 
Co., 7 Cranch, 487; Smith v. Universal Insurance Co., 6 
Wheat. 176; Richardson v. Maine Ins. Co., 6 Massachu- 
setts, 102. 

While these cases arose under policies of insurance, the 
clause of restraint of princes received the same construc- 
tion that would be given to it in a charter party or bill of 
lading. The Xantho (1887), L. R., 12 App. Cas. 503; 
Hamilton v.. Pandorf (1887), L. R., 12 App. Cas. 518; 
The G. R. Booth, 171 U. 8. 450. In case of a deviation to 
avoid an arrest the shipper must be able to recover his 
loss either from his insurer, on the ground that the cer- 
tainty of arrest which is thus avoided is equivalent to an 
actual arrest within the meaning of his policy, or from the 
carrier on the ground that the danger was so remote and 
uncertain that the deviation was not justified. 1 Parson’s 
Ship. and Adm., p. 172. 

The law in England on the subject accords completely 
with the decisions in our courts. Hadkinson v. Robinson, 
3 Bos. & Pul. 388; Forster v. Christie, 11 East, 205; At- 
kinson v. Ritchie, 10 East, 530; Nickels v. London & 
Provincial Marine & General Insurance Co., 6 Com. Cases, 
15; Kacianoff v. China Traders Insurance Co. (1914),. 3 
K. B. 1121; Becker v. London Assurance Corporation 
(1915), 3 K. B. 410, affirmed (1916), 2 K. B. 156; Mitsur 
v. Watts, Watts & Co. (1916), 2 K. B. 826, affirmed by 
House of Lords March 16, 1917. 

The directors were not justified in speculating on the 
future and assuming that war would break out. Janson 
v. Driefontein (1902), A. C. 484, 497, 498; People v. 
McLeod, 25 Wend. 483. 
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In making this shipment on a German rather than a 
British steamer it cannot be said that the libelant assumed 
any risk other than in accordance with the terms of the 
bill of lading. It must be inferred that both parties ex- 
pected that. the contract would be completely carried 
out unless in the happening of contingencies mentioned 
in the bill of lading that might prevent performance. 
It is not to be presumed, in the absence of all evidence, 
that either France or England would have committed 
the hostile act of attempting to arrest and detain this 
German vessel before a state of war between them and 
the German Empire existed. Prinz Adalbert, the Kron- 
prinzessin Cecilie, 1916, 32 Times L. R. 378. The liability 
of the petitioner is to be determined by the posture of 
affairs that existed. The Savona (1900), Prob. 252, 259. 
The claimant has been unable to produce any proof that 
the vessel could not have’ completed the voyage without 
the intervention of any excepted peril. On the contrary 
there is no reason on this record to doubt that if the 
“steamer had proceeded on her voyage, she would have 
reached Plymouth, discharged her cargo, and left: in 
safety. 

The abandonment of the voyage would not have been 
justified if it resulted from an exercise of the master’s 
discretion. If the master can be considered as having 
exercised any discretion or concurred in judgment with 
what the owners ordered, it could only be on the assump- 
tion that the facts given to him by the owners, in their 
message, were true. They deliberately told the master 
a falsehood because they did not dare to rely on his dis- 
cretion if they told him the truth. The owners’ hands 
are not clean in the matter and they should not be per- 
mitted to gain any benefit from their own wrong. King 
v. Delaware Insurance Co., 6 Cranch, 74. The owner 
cannot justify its order by assuming there was a shortage 
of coal. The duty of supplying the vessel with a sufficient 
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quantity of coal for the expected contingencies of the 
voyage in all its stages was on the shipowner. The Vorti- 
gern (1899), Prob. 140; Thin v. Richards (1892), 2 Q. B. 
141; McIver v. Tate Steamers (1903), 1 K. B..362; Greenock 
S. S. Co. v. Maritime Ins. Co. (1903), 2 K. B. 657. 

The possibility of increased political tension must have 
been in the owners’ minds when the vessel sailed, and they 
were bound to supply sufficient coal to meet such expected 
contingencies. 

The master had no general discretion to deviate from 
the voyage except under the compulsion to avoid an ex- 
cepted peril, imminent, pressing and which had begun to 
operate. Morrison v. Shaw S. & A. Co. (1916), 1 K. B. 
747, 758; 1 Parson’s Ship. & Adm., p. 21; The Julia Blake, 
107 U. 8. 418, 427, 428; Blackenhagen v. London Assur- 
ance Co., 1 Camp. 454. His action was not for or in the 
interest of the shippers. It was not for the success of the 
voyage but for the sake of the ship. Nobel’s Explosives 
Co. v. Jenkins, supra, and The Styria, supra, do not apply. 

The master had no general discretion to violate the 
contract for the sake of other goods and passengers. The 
case is not one in which the doctrines of general average 
could have application. 

It is a necessary inference from The Julia Blake, supra, 
and other recent authorities that the ordinary authority 
of a master has lessened very much in recent years. The 
telegraph has enabled the owner to perform much of the 
master’s work in foreign ports. The system of printed 
bills of lading, and the extensive development of regular 
lines of steamers, with their accompanying agents and 
branches abroad, have converted the master into little 
more than the chief navigator of the ship. The master 
had no right to disobey the owners’ orders. Codwise v. 
‘Hacker, 1 Caines, 526; Robinson v. Hinckley, 2 Paine, 547, 
20 Fed. Cas. 1013; The Roebuck, 1 Asp. Mar. Law Cas., 

N. 8S. 387. 
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The telegram received by the master on the night of 
August 1, 1914, twenty-four hours after the steamer had 
turned back towards New York, purporting to be signed 
“‘Country’s Naval Office,” could not be used to justify 
the wrongful deviation made twenty-four hours earlier, 
even if it had been pleaded or properly proved. 

If the abandonment was not due, in a legal sense, to an 
arrest and restraint of princes, it constituted a wrongful 
deviation, and all clauses in the bills of lading that may 
have been designed to bar or limit any of the libelant’s 
claims for damages were thereby nullified. 


Mr. James M. Beck, with whom Mr. Carl A. Mead and 
Mr. Edward E. Blodgett were on the brief, for the National 
City Bank of New York. 


Mr. Justice Hoimgs delivered the opinion of the court. 


This writ was granted to review two decrees that re- 
versed decrees of the District Court dismissing libels 
against the Steamship Kronprinzessin Cecilie. 238 Fed. — 
Rep. 668. 228 Fed. Rep. 946, 965. The libels alleged 
breaches of contract by the steamship in turning back 
from her voyage from New York and failing to transport 
kegs of gold to their destinations, Plymouth and Cher- 
bourg, on the eve of the outbreak of the present war. The 
question is whether the turning back was justified by the 
facts that we shall state. 

The Kronprinzessin Cecilie was a German steamship 
owned by the claimant, a German corporation. On July 
27, 1914, she received the gold in New York for the above 
destinations, giving bills of lading in American form, re- 
ferring to the Harter Act, and, we assume, governed by 
our law in respect of the justification set up. Karly on 
July 28 she sailed for Bremerhaven, Germany, via the 
mentioned ports, having on board 1892 persons, of whom 
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667 were Germans, passengers and crew; 406, Austrians; 
151, Russians; 8, Bulgars; 7, Serbs; 1, Roumanian; 14, 
English; 7, French; 354, Americans; and two or three from 
Italy, Belgium, Holland, &c. She continued on her voyage 
until about 11.05 P. M., Greenwich time, July 31, when 
she turned back; being then in 46° 46’ N. latitude and 30° 
21’ W. longitude from Greenwich and distant from Plym- 
outh about 1070 nautical miles. At that moment the 
master knew that war had been declared by Austria against 
Servia, (July 28,) that Germany had declined a proposal 
by Sir Edward Grey for a conference of Ambassadors in 
London; that orders had been issued for the German fleet 
to concentrate in home waters; that British battle squad- 
rons were ready for service; that Germany had sent an 
ultimatum to Russia, and that business was practically 
suspended on the London Stock Exchange. He had pro- 
ceeded about as far as he could with coal enough to return 
if that should prove needful, and was of opinion that the 
proper course was to turn back. He reached Bar Harbor, . 
Maine, on August 4, avoiding New York on account of 
supposed danger from British cruisers, and returned the 
gold to the parties entitled to the same. 

On July 31 the German Emperor declared a state of war, 
and the directors of the company at Bremen, knowing 
that that had been or forthwith would be declared, sent 
a wireless message to the master: ‘‘War has broken out 
with England, France and Russia. Return to New York.” 
Thereupon he turned back. The probability was that the 
‘steamship, if not interfered with or prevented by accident 
or unfavorable weather, would have reached Plymouth 
between 11 P. M. August 2, and 1 A. M. August 3, and 
would have delivered the gold destined for England to be 
forwarded to London by 6 A. M., August 3. On August 
first at 9.40 P. M., before the earliest moment for probably 
reaching Plyiouth, had the voyage kept on, the master 
received a wireless message from the German Imperial 
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Marine Office: ‘‘Threatening danger of war. Touch at no 
port [of] England, France, Russia.’’? On the same day 
Germany declared war on Russia. On August 2, Germany 
demanded of Belgium passage for German troops, and 
seized two English vessels with their cargoes. Explana- 
tions were offered of the seizures, but the vessels were de- 
tained. The German Army entered Luxembourg, and 
there were skirmishes with French troops. On August 3 
Germany was at war with France, and at 11 P. M., on 
August 4, with England. On August 4 some German 
vessels were detained by England, and early on the fifth 
were seized as prize, e. g., Prinz Adalbert [1916] P. 81. No 
general history of the times is necessary. It is enough to 
add that from the moment Austria declared war on Servia 
the great danger of a general war was known to all. 

With regard to the principles upon which the obliga- 
tions of the vessel are to be determined it is plain that, 
although there was a bill of lading in which the only excep- 
tion to the agreement relied upon as relevant was “‘arrest 
and restraint of princes, rulers or people,” other exceptions 
necessarily are to be implied, at least unless the phrase 
restraint of princes be stretched beyond its literal intent. 
The seeming absolute confinement to the words of an 
express contract indicated by the older cases like Paradine 
v. Jane, Aleyn, 26, has been mitigated so far as to exclude 
from the risks of contracts for conduct (other than the 
transfer of fungibles like money,) some, at least, which, if 
they had been dealt with, it cannot be believed that the 
contractee would have demanded or the contractor would 
have assumed. Baily v. De Crespigny, L. R. 4 Q. B. 180, 
185._ Familiar examples are contracts for personal service, 
excused by death, or contracts depending upon the exist- 
ence of a particular thing. Taylor v. Caldwell, 3 Best & 
Smith, 826, 839. It has been held that a laborer was ex- 
cused by the prevalence of cholera in the place where he 
had undertaken to work. Lakeman v. Pollard, 43 Maine, 
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463. The same principles apply to contracts of shipment. 
If it had been certain that the vessel would have been 
seized as prize upon reaching England there can be no 
doubt that it would have been warranted in turning back. 
See Mitsui & Co., Limited, v. Watts, Watts & Co., Limited, 
[1916] 2 K. B. 826, 845. The Styria, 186 U. S. 1. The 
owner of a cargo upon a foreign ship cannot expect the 
foreign master to run greater risks than he would in respect 
to goods of his own nation. The Teutonia, L. R. 4 P. C. 
171. The San Roman, L. R. 5 P. C. 301, 307. And when 
we add to the seizure of the vessel the possible detention 
of the German and some of the other passengers the prop- 
osition is doubly clear. Cases deciding what is and what 
is not within the risk of annsurance policy throw little 
light upon the standard of conduct to be applied in a case 
like this. But we see no ground to doubt that Chief Justice 
Marshall and Chief Justice Kent would have concurred in 
the views that we express. Oliver v. Maryland Insurance 
Co., 7 Cranch, 487, 493. Craig v. United Insurance Co., 6 
Johns. 226, 250, 253. See also British & Foreign Marine 
Ins. Co., Limited, v. Samuel Sanday & Co., [1916] A.C. 
650. 

What we have said so far we hardly suppose to be denied. 
But if it be true that the master was not bound to deliver 
the gold in England at the cost of capture it must follow 
that he was entitled to take reasonable precautions to 
avoid that result, and the question narrows itself to 
whether the joint judgment of the master and the owners 
in favor of return was wrong. It was the opinion very 
generally acted upon by German shipowners. The order 
from the Imperial Marine Office if not a binding command 
at least shows that if the master had remained upon his 
course one day longer and had received the message it 
would have been his duty as a prudent man to turn back. 
But if he had waited till then there would have been a 
question whether his coal would hold out. Moreover if 
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he would have been required to turn back before deliver- 
ing, it hardly could change his liability that he prophet- 
ically and rightly had anticipated the absolute require- 
ment by twenty-four hours. We are wholly unable to 
accept the argument that although a shipowner may give 
up his voyage to avoid capture after war is declared he 
never is at liberty to anticipate war. In this case the 
anticipation was correct, and thé master is not to be put 
in the wrong by nice calculations that if all went well he 
might have delivered the gold and escaped capture by the 
margin of a few hours. In our opinion the event shows 
that he acted as a prudent man. : 

We agree with the counsel for the libellants that on 
July 27 neither party to the contract thought that it would 
nat be performed. It was made in the usual form and, 
as we gather, charged no unusual or additional sum be- 
cause‘of an apprehension of war. It follows, in our opinion, 
that the document is to be construed in the same way that 
the same regular printed form would be construed if it 
had been issued when no apprehensions were felt. It 
embodied simply an ordinary bailment to a common 
carrier subject to the implied exceptions which it would be 
extravagant to say were excluded because they were not 
written in. Business contracts must be construed with 
business sense, as they naturally would be understood by 
intelligent men of affairs. The case of The Styria, 186 
U.S. 1, although not strictly in point tends in the direc- 
tion of the principles that we adopt. 

Decree reversed. 


Mr. Justice Pitney and Mr. Justice CLARKE dissent, 
upon grounds expressed in the opinions delivered by Cir- 
cuit Judges Dodge and Bingham in the Circuit Court of 
Appeals—238 Fed. Rep. 668. 
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CHICAGO LIFE INSURANCE COMPANY ET AL. 
v. CHERRY. 


ERROR TO THE APPELLATE COURT FOR THE FIRST DISTRICT 
OF THE STATE OF ILLINOIS. 


No. 171. Argued April 18, 1917.—Decided May 7, 1917. 


In an action on a sister state judgment a state court may inquire 
whether there was personal jurisdiction in the prior proceedings, 
notwithstanding the question was raised by the judgment defendant 
and affirmatively decided against him after full hearing both in the 
trial court which rendered the judgment and in the appellate courts 
of the same State to which he took the case for review. 

The claim that a money judgment by a state court violates due pro- 
cess for want of jurisdiction over the defendant’s person is not sus- 
tainable if the jurisdiction was questioned by him by plea in abate- 
ment and by proceedings in the state courts of review, and sustained 
after fair hearings before the judgment became finally effective. 

A judgment rendered in such circumstances, being sued upon in the 
courts of another State, was sustained upon the ground that the 
matter of personal jurisdiction could not be reopened. Held, that 
no violation of due process was involved, since the original judgment 
satisfied due process and the reason assigned for upholding it, if 
erroneous, amounted only to a mistake concerning the law of the 
State in which the judgment was rendered. 

A decision of a state court upholding a judgment of another State 
raises no question in this court under the Full Faith and Credit 
Clause. . 

What documentary matter should be filed with the declaration in an 
action in a state court upon a sister state judgment is a local ques- 
tion not reviewable by this court. 

190 Ill. App. 70, affirmed. 


TuE case is stated in the opinion. 


Mr. Charles A. Atkinson, with whom Mr. Chilton P. 
Wilson and Mr. Charles J. O’Connor were on the briefs, 
for plaintiffs in error: 
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The decisions of the Tennessee courts to the effect that 
they had jurisdiction over plaintiffs in error do not pre- 
clude the courts of Illinois from examining the record 
facts in the Tennessee courts to determine the question 
of jurisdiction, D’Arcy v. Ketchum, 11 How. 165; Hark- 
ness v. Hyde, 98 U. 8. 476; Haddock v. Haddock, 201 U. S. 
572; Thompson v. Whitman, 18 Wall. 457; Sheldon v. 
Wabash Ry. Co., 105 Fed. Rep. 785; Gilman v. Gilman, 
126 Massachusetts, 26; and other cases. A court cannot 
acquire jurisdiction by the mere assertion of it. Gould 
v. Glass, 19 Barb. 179; Harkness v. Hyde, supra; In re 
Eichoff, 101 California, 600; Williamson v. Berry, 8 How. 
495; Brown on Jurisdiction, 2d ed., § 26. In raising the 
question plaintiffs in error merely filed pleas to the juris- 
diction of the person; they entered no general appearance. 
In a suit upon a judgment recovered in another State 
against a foreign corporation there is no presumption of 
jurisdiction arising from the judgment alone. Galpin v. 
Page, 18 Wall. 350; Settlemier v. Sullivan, 97 U. 8. 444. 
The rule of res: judicata is inapplicable; it applies only 
where the court has jurisdiction of both the person and 
the subject-matter. 

The Tennessee decisions, were based upon the peculiar 
statutes of that State (Code of Tennessee, §§ 4548, 4545) 
which provide for service of process upon any agent of a 
foreign corporation found within the county where the 
suit is brought ‘‘no matter what character of agent such 
person may be,” or, if such agent cannot be found, the 
one who represented the corporation at the time the 
transaction out of which the suit arose took place. It is 
submitted that these provisions are unconstitutional in 
that they authorize the service of process and a method 
of acquiring jurisdiction without an opportunity to the 
defendant to be heard, and thus deprive plaintiffs in error 
of their property without due process of law. Scott vy. 
McNeal, 154 U. S. 34; Thompson v. Whitman, supra; 
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St. Clair v. Cox, 106 U. 8. 350; etoile) v. Morning News, 
156 U.S. 158. 

Where a foreign corporation is not transacting business 
in the State where the judgment was rendered, the court 
can only acquire jurisdiction by an entry of appearance 
or waiver of service. Pennoyer v. Neff, 95 .U. S. 714; 
Peterson v. Chicago, Rock Island & Pacific Ry. Co., 205 
U. 8. 364; Mutual Life Insurance Co. v. Spratley, 172 
U. 8. 602; Goldey v. Morning News, 156 U. S. 518; and - 
other cases. — 

The Federal Life Insurance Company was not ‘doing 
business in Tennessee at the time of service, nor was serv- 
ice had upon its duly authorized agent. The service, 
therefore, was ineffectual to confer jurisdiction. Peterson 
v. Chicago, Rock Island & Pacific Ry. Co., supra; Goldey 
v. Morning News, supra. The return of the sheriff stating 
that the person served was served as agent of the Chicago 
Life Insurance Company, it being agent of the Federal 
Life at the time: of the delivery of the policy, is ineffective, 
as service upon an agent of an agent. Peterson v. Chicago, 
Rock Island & Pacific Ry. Co., supra; International T. B. 
Co. v. Heart, 136 Fed. Rep. 129; Union Pacific R. R. Co. 
v. Miller, 87 Illinois, 45. 

Service of process on the Insurance Commissioner as 
agent of the Chicago Life Insurance Company was also 
invalid. Section III, c. 253, of the Acts of Tennessee, 
requires service upon the Insurance Commissioner by the 
proper officer of the county in which the commissioner 
may have his office. The record fails to show that the 
- Chicago Life was licensed to do business in Tennessee or 
that it was doing business there at the time of service. 
The statute does not and the Chicago Life did not au- 
thorize the commissioner to accept service for it. Where 
a statute provides the manner of service of process that 
method must be followed. Settlemier v. Sullivan, supra; 
Farmer v. Mutual Life Association, 50 Fed. Rep. 829, 831; 
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Hebal v. Amazon Insurance Co., 33 Michigan, 400; Ben- 
nett v. Supreme Tent of K. & M. of W., 82 Pac. Rep. 744; 
Eisenhofer v. New Yorker Zeitung Pub. & Prig. Co., 86 
N. Y. Supp. 438. It follows that the process issuing out of 
the Circuit Court of Chester County, directed to the 
sheriff of Davidson County, and served on the Commis- 
sioner in the latter county as agent of the Chicago Life, 
did not confer jurisdiction upon the Circuit Court. of 
Chester County, where the suit was brought. 

The case of Forsyth v. Hammond, 166 U. 8. 506, does 
not apply to the case at bar. In bringing action in the 
Supreme Court of Indiana, Mrs. Forsyth submitted her- 
self to the jurisdiction of that court and the question 
whether the court had jurisdiction over her was not in- 
volved. In the present case the suing out of a writ of 
error in the Court of Civil Appeals and petitioning for a 
certiorari from the Supreme Court were not the bringing 
of an original or a new action in either of those courts. 
Nations v. Johnson, 24 How. 195, 204; Pennoyer v. Neff, 
95 U.S. 714, 734. If the Circuit Court of Chester County 
did not have jurisdiction of plaintiffs in error, neither 
that court nor the Court of Civil Appeals had power to 
render judgment against them. Goldey v. M orning News, 
156 U. S. 518; Harkness v. Hyde, 98 U. S. 476; Walling 
v. Beers, 120 Massachusetts, 549; Fisher Sons & Co. v. 
Crowley, 57 W. Va. 312. 


Mr. Vernon R. Loucks, with whom Mr. Fred H. Atwood 
and Mr. Charles O. Loucks were on the brief, for defendant 
in error. 


Mr. Justict Hotmes delivered the opinion of the court. 


This is a suit in Illinois upon a judgment recovered in 
Tennessee against the insurance companies, plaintiffs in 
error. They pleaded and set up at the trial that there 
never was a valid service upon them in Tennessee and 
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~ that the judgment was void. The defendant in error (the 
plaintiff) showed in reply, without dispute, that the de- 
fence was urged in Tennessee by pleas in abatement, that, 
upon demurrer to one plea and upon issue joined on the 
other, the decision was for the plaintiff, and that the judg- 
ment was affirmed by the higher courts. The plaintiff had 
judgment at the trial in Illinois, the judgment was affirmed 
by the Appellate Court and a writ of certiorari was denied 
by the Supreme Court of that State. The insurance com- 
panies say that the present judgment deprives them of 
their property without due process of law. Other sections 
of the Constitution are referred to in the assignments of 
error but they have no bearing upon the case. 

The ground upon which'the present judgment was sus- 
tained by the Appellate Court was that as the issue of 
jurisdiction over the parties was raised and adjudicated 
after full hearing in the former case it could not be re- 
opened in this suit. The matter was thought to stand 
differently from a tacit assumption or mere declaration in 
the record that the court had jurisdiction. 

A court that renders judgment against a defendant 
‘thereby tacitly asserts, if it does not do so expressly, that 
it has jurisdiction over that defendant. But it must be © 
taken to be established that a court cannot conclude all 
persons interested by its mere assertion of its own power, 
Thompson v. Whitman, 18 Wall. 457, even where its power 
depends upon a fact and it finds the fact. Tilt v. Kelsey, 
207 U. S. 43, 51. A divorce might be held void for want 
of jurisdiction although the libellee had appeared in the 
cause. Andrews v. Andrews, 188 U. 8S. 14, 16, 17, 38. 
There is no doubt of the general proposition that in a suit 
upon a judgment the jurisdiction of the court rendering 
it over the person of the defendant may be inquired into. 
National Exchange Bank v. Wiley, 195 U.S. 257. Haddock 
v. Haddock, 201 U. 8. 562, 573. But when the power of the 
court in all other respects is established, what acts of the 
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defendant shall be deemed a submission to its power is a 
matter upon which States may differ. If a statute should 
provide that filing a plea in abatement, or taking the ques- 
tion to a higher court should have that effect, it could not 
be said to deny due process of law. The defendant would 
be free to rely upon his defence by letting judgment go 
by default.* York v. Texas, 187 U. S. 15. Western Life 
Indemnity Co. v. Rupp, 235 U. 8. 261, 272, 273. If with- 
out a statute a court should decide as we have supposed 
the statute to enact, it would infringe no rights under 
the Constitution of the United States. That a party that 
has taken the question of jurisdiction to a higher court 
is bound by its decision was held in Forsyth v. H ammond, 
166 U. S. 506, 517. It can be no otherwise when a court 
so decides as to proceedings in another State. It may be 
mistaken upon what to it is matter of fact, the law of the 
other State. But a mere mistake of that kind is not a 
denial of due process of law. Pennsylvania Fire Insurance 
Co. v. Gold Issue Mining & Milling Co., 243 U. S. 93, 96. 
Whenever a wrong judgment is entered against a defend- 
ant his property is taken when it should not have been, 
but whatever the ground may be, if the mistake is not so 
gross as to be impossible in a rational administration of 
justice, it is no more than the imperfection of man, not 
a denial of constitutional rights. The decision of the 
Illinois courts, right or wrong, was not such a denial. If 
the Tennessee judgment had been declared void in Illinois 
this court might have been called upon to decide whether 
it had been given due faith and credit. National Exchange 
Bank v. Wiley, 195 U.S. 257. But a decision upholding 
it upon the ground taken in the present case does not 
require us to review the Tennessee decision or to go fur- 
ther than we have gone. An objection that a copy of the 
document sued upon should have been filed with the dec- 
laration is a matter of state procedure and not open here. 
Judgment affirmed. 
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GULF, COLORADO & SANTA FE RAILWAY COM- 
PANY v. TEXAS PACKING COMPANY ET AL. 


ERROR TO THE COURT OF CIVIL APPEALS, THIRD SUPREME 
; JUDICIAL DISTRICT, OF THE STATE OF TEXAS. 


‘No. 334. Argued December 6, 1916.—Decided May 7, 1917. 


A case involving rights arising from through bills of lading issued 
under the Carmack Amendment is reviewable by this court upon 

_ writ of error to a state court. St. Louis, Iron Mountain & South- — 
ern Ry. Co. v. Starbird, 243 U. 8. 592. 

“By request of the shipper and by action of the carriers in dealing with 
the freight accordingly, a shipriient governed by. the Carmack 
Amendment and. bills of lading thereunder may be diverted. from 
the original destination and the original bills of lading be continued 
in force as applicable to the new destination. 

When the bill of lading provides that the liability of any carrier for 
damage to goods shall be computed on the basis of the value of the 
goods—the bona fide invoice price to the consignee—at place and 
time of shipment, the difference between that value and the value 
of the goods when delivered at a new destination, to which they have 
been diverted under such bill of lading by consent of the parties, 
is a proper measure of damages suffered in transit. 

So held when the goods were damaged when they reached the original 
destination and were sold, in bad condition, by the shipper at the 
new destination. 

In such case the shipper discharges his duty to the carrier when he 
sells the goods at the new destination for the best price obtainable. 

Under the Carmack Amendment an initial carrier sued for negligent 
damage to goods is not entitled to recover over against a connecting 
carrier which did not contribute to such damage. 

172 8. W. Rep. 195, affirmed. 


THE case is stated in the opinion. . 


Mr. Alexander Britton, with whom Mr. Gardiner Lathrop, 
Mr. J. W: Terry, Mr. Evans Browne and Mr. A. H. Cul- 
well were on the brief, for plaintiff in error. 
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Mr. W. O. Cox and Mr. Frederick S. Tyler for defendant 
in error Texas Packing Company, submitted. 


Mr. Justice Day delivered the opinion of the court. 


Defendant in error, Texas Packing Company, brought 
its action in the District Court of Bell County, Texas, 
against the Gulf, Colorado & Santa Fe Railway Company, 
plaintiff in error, to recover damages growing out of a 
series of shipments of dressed poultry from Temple, Texas, 
to St. Louis, Missouri, but which were re-routed over the 
line of the Wabash Railroad Company from St. Louis to 
Chicago. The shipments were on bills of lading among the 
terms of which was the following: ‘‘Iced to full capacity 
at. Temple with crushed ice adding 12% salt. Re-ice at 
all regular icing stations with crushed ice using 12% salt.”’ 
The Packing Company in its petition, after averring the 
necessity of proper icing and the contract to that effect 
between it and the carrier, alleged negligence on the part 
of the carriers in failing to re-ice the poultry properly and 
regularly, as a result of which plaintiff claimed damages 
in the sum of $12,202.87. ; 

The Santa Fe Company answered, denying the allega- 
tions of the petition, and alleging the absence of a con- 
tract of carriage from Temple to Chicago, and averred by 
way of cross-petition that, under the terms of the bills of 
lading, its obligation was to carry the shipments and 
deliver them within a reasonable length of time to its 
connecting line en route to destination, and that it did 
within a reasonable time carry and safely deliver the ship- 
ments in good and proper condition, or in such condition 
as they were received by it, to its connecting line, the 
Wabash Railroad Company; that, under the terms of the 
bills of lading, the liability of each carrier was distinctly 
limited to all such loss and injury as occurred while the 
shipments were in its possession, and that there was no 
ioss or injury to the shipments while the same were in its 
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possession; that any loss or injury thereto was the result 
of the negligence of the plaintiff or the Wabash Railroad 
Company, and that it is not responsible herein for any of 
the losses or injuries complained of in plaintiff’s petition; 
that the Santa Fe Company, being the initial carrier, was 
made responsible under the act of Congress for all loss or 
injury occurring en route, but ‘that under said act it is 
entitled to vouch in the Wabash Railroad Company and 
recover over and against it for any loss or injury occasioned 
to the shipments in question through its negligence, and 
that, if there was any negligence of any carrier which re- 
sulted in loss to plaintiffs, the same was the negligence of 
the Wabash Railroad Company. 

Accordingly, the Wabash Railroad Company was made 
a defendant and filed an answer, asserting that it was not 
a proper party to the suit, and denying that it was guilty 
of the negligence complained of. It further averred that 
the shipments were delivered at Chicago in the same 
condition as when it (the Wabash Company) had received 
them, and that it received and transported the shipments 
by virtue of a contract with the plaintiff to which the 
Gulf, Colorado & Santa Fe Railway Company was not a 
party or in any way interested, and prayed a dismissal 
with its costs. 

It appears from the record that the shipments were sep- 
arately billed from Temple, Texas, to St. Louis, Missouri, 
at dates varying from December 24th to December 30th, 
1910; that upon January 4th, 1911, the shipper requested 
the carrier’s agent, at Temple, by telephone, to divert the 
five cars from St. Louis to Chicago; that the agent said 
he would, asked where the bills of lading were, and upon 
being told that they were in St. Louis, said that the car- 
rier’s representative in St. Louis would perhaps see that 
the notations of the diversion were made upon the bills; 
that no new bills were issued, and that thereupon the 
shipments were continued to Chicago. 
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Concerning the stipulation as to icing in transit at 
“all regular icing stations,” there is testimony tending 
to show the cars were in fact re-iced en route to St. Louis 
at all but one regular station,—Shawnee, Oklahoma, but 
the failure to re-ice at this point resulted in a lapse of from 
28 to 54 hours without ice and salt. 

Upon the issues made ‘the jury found for the Packing 
Company against the Santa Fe Railway Company, and 
upon the issue between the Santa Fe and Wabash Com- 
panies the verdict was in favor of the Wabash Company. 
The District Court rendered judgment accordingly, and 
the case was taken to the Court of Civil Appeals, where 
the judgment of the District Court was affirmed. 172 
S. W. Rep. 195. 3 | 

As the case involves rights set up and denied which 
arose upon through bills of lading issued under the Car- 
mack Amendment, it is properly reviewable here. St.Louis, 
Tron Mountain & Southern Ry. Co. v. Starbird, 243 U. 8. 
592. Indeed, both parties admit that the federal statute 
controls, and the case must be decided under its provisions. 
_ As required by the Texas statute (Art. 1639 of the Re- 
vised Statutes of Texas, 1911), the Court of Civil Appeals 
made findings of fact, in which it said: 

‘“The verdict of the jury is amply supported by tes- 
timony, and we therefore make findings of fact to the 
effect that appellant breached its contract of shipment, 
as alleged in appellee’s petition, and that, as a result of that 
breach, the property which was shipped was injured and 
damaged to the extent found by the jury and that the 
proof failed to show that any of the damage referred to 
was caused by the Wabash Railroad Company.” _ 

The plaintiff in error, in urging certain grounds for the 
reversal of the judgment of the Court of Civil Appeals, 
contends that the District Court erred in charging the 
jury as to the measure of damages. On that subject the 
District Court charged the jury as follows: 
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“(4) If you find for the plaintiff you will assess the 
damages at the difference between the invoice price of said 
poultry, to-wit, the sum of Twenty Two Thousand Two 
Hundred Thirty-Eight and 56/100 ($22,238.56) Dollars, 
and the value of said poultry at the time the same was 
delivered to plaintiff or its agents, the Western Cold 
Storage Company in Chicago, by the carrier, with six 
per cent interest per annum from January 15th, 1911.” 

This interstate shipment was governed by the terms of 
the Carmack Amendment, requiring the initial carrier 
to issue a receipt or bill of lading, and as this court fre- . 
quently has held, with the effect of making such contract 
the measure of liability between the parties. , It is in- 
sisted that inasmuch as-the bill of lading made St. Louis 
the point of destination, it is immaterial what the value of 
the property was in Chicago, to which point the goods 
were shipped, having been sold in transit to a company 
in that city. On this point the record shows that the bills 
of lading covered the shipment of five cars of dressed 
poultry from Temple, Texas, to St. Louis, where they were 
consigned to the ‘‘order of the Texas Packing Company, 
notify St. Louis Refrigerating and Cold Storage Com- 
pany.” There is testimony to show that the poultry while 
in transit was sold in Chicago, and that while the cars 
were in St. Louis on the sidetrack of the St. Louis Refrig- 
erating & Cold Storage Company the shipper called upon 
the agent of the Santa Fe Company at Temple to divert 
the cars to Chicago. The testimony also shows that the 
agent promised to do so; said that he would wire a rep- 
resentative of the railway company in St. Louis to divert 
the cars; that no new bills of lading were issued; that the 
agent asked for the original bills of lading and was told 
that they were in St. Louis, and said that the represent- 
ative of the carrier there would perhaps call at the bank 
and make the proper notations thereon. 

It is fairly inferable from the evidence that the bills of 
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lading originally issued were continued in force by the 
action of the parties, simply changing the place of destina- 
tion, and remained binding contracts when the Santa Fe 
Company accepted the diversion of the shipment from 
St. Louis to Chicago. 

The bills of lading contained this stipulation: 

“The amount of any loss or damage for which any 
carrier is liable shall be computed on the basis of the value 
of the property (being the bona fide invoice price, if any, 
to the consignee, including the freight charges if prepaid) 
at the place and time of shipment under this bill of lading, 
unless a lower value has been represented in writing by 
the shipper or has been agreed upon or is determined by 
the classification or tariffs upon which the rate is based, 
in any of which events such lower value shall be the max- 
imum amount to govern such computation, whether or 
not such loss or damage occurs from negligence.” 

The testimony showed that the invoice price of the poul- 
try at Temple.to the Packing Company was $22,238.56, 
and that the poultry was worth at least that sum at 
Temple at the time of shipment. We think that in taking 
this sum as the basis of computing damages the trial court 
did but enforce the stipulation in the bills of lading. That 
sum was the bona fide invoice price to the consignee, which 
the bills provided was to be the basis of recovery in case 
of loss or damage. We think the court properly charged 
the jury to take the difference between this invoice price 
and the value of the poultry at the time the same was 
delivered in Chicago in arriving at the amount of damages. 
No question is raised in this case as to the right of the 
plaintiff to recover also the freight paid. See Pennsylvania 
R. R. Co. v. Olivit Bros., 243 U.S. 574. 

The testimony shows that the poultry reached St. Louis 
in poor condition and that the cars were there re-iced and 
forwarded to Chicago, where the poultry was delivered, 
still in bad condition, and realiy unfit for market. It was 
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nevertheless sold for the best price which could be ob- 
tained. When the poultry reached Chicago in that con- 
dition, the consignee discharged its duty to the Railway 
Company when it sold the damaged goods for what could 
be obtained for them. 

The testimony shows that the poultry was taken to a 
storage company at Chicago, where it was kept until 
it could be sold, and ultimately realized the sum of 
$10,035.69.. The jury returned a verdict, under the in- 
struction of the court to deduct the value of the property 
at Chicago from the invoice price, in the sum of $9,000 
and interest. Evidently, in this state of the record, no 
harm was done to the rights of the plaintiff in error in 
assessing the sum which the jury awarded against it. 

We cannot agree with the contention of the plaintiff in 
error that the value of the deteriorated poultry at Temple 
or St. Louis should have been taken as the sum to be 
deducted from the invoice basis of value. 

Apart from the stipulation of these bills of lading, the 
ceiinsice measure of damages in cases of this sort is the 
difference between the market value of the property in 
the condition in which it should have arrived at the place 
of destination and its market value in the condition in 
which, by reason of the fault of the carrier, it did arrive. 
New York, Lake Erie & Western R. R. Co. v. Estill, 147 
U. 8. 591, 616. The stipulations of these bills of lading 
changed this rule in the requirement that the invoice 
price at the place of shipment should be the basis for 
assessing the damages. 

The poultry in fact had no market price at Temple or 
elsewhere. It was badly deteriorated, and when the ship- 
per sold it at the point of destination for the best price 
it would bring he did all that could be fairly required of 
him to save the carrier from resulting loss. 

The trial court charged that the Santa Fe Company was 
entitled to a recovery against the Wabash Railroad Com- 
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pany if the jury found that the Santa Fe Company and 
Wabash Railroad Company were both guilty of negligence 
in the handling of the poultry, in which event the jury 
were told that the Santa Fe Company would be entitled 
to a verdict against the Wabash Railroad Company for 
that part of the sum to which the Wabash Company had 
contributed by its negligence to plaintiff’s injury. It is 
urged by the plaintiff in error that the Santa Fe Company 
as the initial carrier, regardless of its own negligence, was 
entitled to recover against the Wabash Company in pro- 
portion as the negligence of that company contributed to 
the loss; and it is contended that the testimony tends to 
show that the Wabash Railroad Company did not prop- 
erly re-ice and otherwise care for the poultry in transit. 
The record shows no proper exception reserved upon which 
to base this criticism; and the question becomes immaterial 
in view of the verdict of the jury in favor of the Wabash 
_ Railroad Company, and the express finding of the Court 
of Civil Appeals that the proof failed to show that any 
of the damages had been caused by the Wabash Railroad 
Company. 
We find no error in the judgment of the court below, 
and it is 
. Affirmed. 
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VAN DYKE HET AL. », GEARY ET AL., MEMBERS 
OF THE CORPORATION COMMISSION OF THE 
STATE OF ARIZONA, ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF ARIZONA. 


No. 52. Argued March 23, 1917.—Decided May 7, 1917. 


In a case governed by Judicial Code, § 266, where the jurisdiction of 
the District Court is invoked upon constitutional questions, this 
court, upon appeal from an order denying preliminary injunction, 
has jurisdiction to review the whole case. Louisville & Nashville 
R. R. Co. v. Garrett, 231 U. 8. 298. 

Extension of the power of the Corporation Commission to the regula- 
tion of water systems belonging to individuals, as provided in the 
Public Service Corporation Act of Arizona (Rev. Stats., 1913, Title 9, 
ce. XI), is permitted by the Constitution of Arizona, Art. XV. 

In the absence of an authoritative decision of the Supreme Court of the 
State to the contrary, a contemporaneous construction of the state 
constitution by an act of the legislature which is reasonable in itself 
and designed to accomplish the obvious purpose of the constitutional 
provision in question should be followed by this court. 

Art. IV, pt. 2, § 13, of the Arizona Constitution requiring that acts of 
the legislature shall embrace but one subject and matters properly 
connected therewith, which subject shall be expressed in the title, is 
sufficiently complied with by the Arizona Public Service Corpora- 
tion Act, supra, although that act applies to individuals as well as 
corporations, while its title refers to corporations and makes no 
mention of individuals. ; 

One who uses his property in supplying a large community with water 
thereby clothes such property with a public interest and subjects 
the business to public regulation. 

Where it is conceded that the purpose of a water system is to supply 
water to the residents and inhabitants of a particular townsite, 
though not to outsiders or the public generally, the mere fact that the 
lots of the townsite were originally purchased from the owner of the 
water system with the oral understanding that water could be secured 
from that system for use on the lots has no tendency to support the 
claim that the system furnishes water only to particular individuals 
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in pursuance of private contracts made with such lot purchasers 
and is hence devoted exclusively to private use. 

The fact that service is limited to a part of a town does not prevent a 
water system from being a public utility. | 

Water rates fixed by a state commission upon a basis of a net annual 
return of 10% of the value of the property employed, allowing an 

~ annual depreciation charge of 314%, Held not confiscatory, the valua. 
tion o*rthe’Qater system and estimate of operating expenses having 
been made by the state commission and:concurred in by the District 
Court after careful inquiry by both, the evidence presented. to this 
court being conflicting, and the District Court having appropriately 
protected the complaining party by providing that application for 
injunction may be renewed after one year if the rates appear too low. 

218 Fed. Rep. 111, affirmed. 


THE case is stated in the opinion. 


Mr. William C. Prentiss, with whom Mr. F. C. Jacobs 
was on the brief, for appellants. 


Mr. Samuel Herrick, with whom Mr. Wiley E. Jones, 
Attorney General of the State of Arizona, and Mr. R. Wm. 
Kramer and Mr. Geo. W. Harben, Assistant Attorneys 
General of the State of Arizona, were on the brief, for 
appellees. 


Mr. Justice Branpets delivered the opinion of the 
court. 


In 1909 Ida A. Van Dyke and her husband organized 
a corporation under the name of the Miami Townsite 
Company to acquire a tract in Gila County, Arizona, 
and establish a town thereon. A large part of Miami-is 
now located on that land. In order to supply residents 
and others thereon with water for domestic, commercial 
and fire purposes, the Van Dykes introduced a water 
system which developed rapidly. In October, 1913, the 
Arizona Corporation Commission, a public service com- 
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mission with the usual powers of regulation, instituted 
before itself a proceeding to have the rates charged by the 
water system declared excessive, and to have reasonable 
rates established. The Van Dykes, who were duly served, 
filed a “plea in bar’’; alleged that the plant was the in- 
dividual property of Ida-A. Van Dyke; that the business 
was operated by her with her husband as manager, and 
not by a corporation; and denied not only the validity 
of the order but also the jurisdiction of the commission 
over them. The objection to the jurisdiction was over- 
ruled; and the commission proceeded to a hearing on the 
merits, at which the Van Dykes offered no evidence. 
On May 1, 1914, after an elaborate report, an order was 
entered greatly reducing the’water rates. The Van Dykes 
promptly filed a motion for a rehearing, which was denied. 
Thereupon they applied to the commission to stay the 
operation of the order pending proceedings for review in 
the state court. This application also was denied. Then 
they filed, in the District Court of the United States for 
the District of Arizona, this suit against the members of 
the commission, the Attorney General of the State and 
the county attorney to enjoin the enforcement of the order 
and the prosecution for penalties for failure to observe the 
same; and to have the order itself cancelled. 
Both plaintiffs and defendants are citizens and res- 
idents of Arizona. Jurisdiction of the federal court was 
invoked solely on the ground that the order of the com- 
mission, if enforced, would deprive plaintiffs of their 
property in violation of the Fourteenth Amendment; and 
that the penalties prescribed by the Arizona statute for 
failure to obey the order are so severe as to prevent resort 
to the remedies therein provided for testing in the state 
courts the validity of the orders. An interlocutory in- 
junction was applied for; and the case was heard before 
three judges under § 266 of the Judicial Code. The juris- 
diction of the court was sustained under the rule declared 
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in Ex parte Young, 209 U. S. 123; but the court refused 
relief against the order reducing water rates, saying: 

‘“The evidence submitted by the complainants does not 

afford this Court a satisfactory basis on which to adju- 
dicate the question of the value of the property used as a 
water plant, and therefore the Court cannot say that the 
rates prescribed by the Corporation Commission are con- 
fiscatory, and there is no basis on which an order could be 
made declaring them illegal. If hereafter it shali appear 
that under actual operation of the plant under these rates, 
the return allowed- by such Corporation Commission 
operates as a confiscation of the property of complainant, 
Ida A. Van Dyke, she may, at the expiration of one year, 
again present her evidence to the Court and obtain appro- 
priate relief on the facts then presented. ; 

“The Court will retain jurisdiction of the case with per- 

mission to complainant, Ida A. Van Dyke, if so advised, 
after the expiration of one year, to renew her application 
for an injunction against the rates established by the 
Corporation Commission as confiscatory. In the mean- 
time the rates established will remain in force.” 

_ From an order entered in accordance with this opinion 
the Van Dykes appealed; and this court has jurisdiction 
to review the whole case. Louisville & Nashville R. R. Co. 
v. Garrett, 231 U.S. 298. 

The errors alleged are, in substance, as follows: 

First: That the Arizona Constitution and Public Service 
Corporation Act were construed and applied to subject 
property owned and operated by a natural person to reg- 
ulation, as a public service corporation. 

Second: That a water system established for the purpose 
of furnishing water only to purchasers of lots from the 
Miami Townsite Company was treated as a public water 
system. 

Third: That the rates fixed are confiscatory. 

These alleged errors will be considered in their order. 
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1. Whether the Arizona Corporation Commission had 
_ Jurisdiction to regulate a water system owned by an individual. 


Arizona was admitted as a State February 14, 1912; and 
on that date its constitution, which had been adopted 
December 9, 1910, took effect. By Article XV it created 
(§ 1) a corporation commission with full power to estab- 
lish reasonable rates in the public services; and declared 
(§ 2) that corporations engaged in furnishing water “shall 
be deemed public service corporations.” The Arizona 
Public Service Corporation Act (Ariz. Rev. Stats. 1913, 
Tit. 9, c. XI) provides that the term ‘‘public service cor- 
poration” shall include ‘‘water corporation,” § 2278 (z); 
that ‘“‘water corporation”’ shall*include ‘‘every corporation 
or person . . . owning, controlling, operating, or 
managing any water system for compensation within this 
State,” § 2278 (x); that the term ‘“‘person”’ includes an 
individual, § 2278 (d); and that the term “‘water system”’ 
shall include all property used in the supply: or distribu- — 
tion of water ‘‘for municipal, domestic, or other beneficial 
use,” § 2278 (w). It is clear that the legislature intended 
that the powers of the Corporation Commission should 
extend to plants owned and operated by individuals, and 
that the language used by it was adequate to express that 
intent. But it is insisted that provisions of the Arizona 
Constitution forbid the grant of such a power by the leg- 
islature; and the question resolves itself into this: Are the 
terms “‘corporation” and “public service corporation” in 
Article XV of the constitution, used in the limited sense 
of incorporated companies, or do they include all pub- 
lic utilities both incorporated and unincorporated and 
whether they be firms or individuals? 

Article XV, entitled ‘‘The Corporation Commission,” 
consists of nineteen sections,! and confers broad powers of 





1 Included are the following: 
“Section 1. A Corporation Commission is hereby created to be com- 
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regulation. The character of the service, that is, whether 
it is public or private, and not the character of the owner- 
ship, determines ordinarily the scope of the power of 
regulation. The need of such regulation and the manner 
of exercising it are the same whether a public utility is 
incorporated or not; and the purpose of a public service 
commission could easily be frustrated if concerns owned by 
individuals were excluded from its operation. The Dis- 
trict Court accordingly declined to give a technical mean- 





posed of three persons, who shall be elected at the general election to 
be held under the provisions of the enabling Act approved June 20, 
1910, and whose term of office shall be co-terminous with that of the 
Governor of the State elected at the same time; and who shall maintain 
their chief office, and reside, at the State Capital. . . . 

“Sec. 2. All-corporations other than municipal engaged in carrying 
persons or property for hire; or in furnishing gas, oil, or electricity for 
light, fuel, or power; or in furnishing water for irrigation, fire protection, 
or other public purposes; or in furnishing, for profit, hot or cold air or 
steam for heating or cooling purposes; or in transmitting messages or 
furnishing public telegraph or telephone service, and all corporations 
other than municipal, operating as common carriers, shall be deemed 
public service corporations. 

“Sec. 3. The Corporation Commission shall have full power to, and 
shall, prescribe just and reasonable classifications. to be used, and just 
and reasonable rates and charges to be made and collected, by public 
service corporations within the State for service rendered therein, and 
make reasonable rules, regulations, and orders, by which such corpora- 
tions shall be governed in the transaction of business within the State, 
and may prescribe the forms of contracts and the systems of keeping 
accounts to be used by such corporations in transacting such ‘business, 
and make and enforce reasonable rules, regulations, and orders for the 
convenience, comfort, and safety, and the preservation of the health, 
of the employees and patrons of such corporations; Provided, that in- 
corporated cities and towns may ‘be authorized by law to exercise 
supervision over public service corporations doing business therein, 
including the regulation of rates and charges to be made and collected 
by such corporations: Provided further, That classifications, rates, 
charges, rules, regulations, orders, and forms or systems prescribed or 
made by said Corporation Commission may from time to time be 
amended or repealed by such Commission.” 
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ing to the term ‘‘publia service corporation,’ and in- 
terpreted it in the broad popular sense as embracing all 
public utilities. That construction is in line with numer- 
ous decisions holding that statutes imposing certain lia- 
bilities on ‘‘railroad corporations”’ embrace all railroads 
whether individually or corporately owned.! 

It is contended that Article XIV, entitled ‘‘Corpora- 
tions other than Municipal,” renders this liberal construc- 
tion of Article XV inadmissible. Section 1, of Article XIV 
defines ‘‘‘corporation,’ as used in this article . . . to 
include all associations and joint stock companies having - 
any powers or privileges of corporations not possessed by 
individuals or co-partnerships”; and § 16 provides that 
the records of ‘‘all public sérvice corporations” shall at 
all times be subject to the inquisitorial powers of the State. 
It is argued that the term ‘‘public service corporation,” 
thus excluding individually-owned utilities, could hardly 
have a different meaning in the very next article of the 
constitution. But the answer is that Article XIV deals 
only with the organization, incorporation, management 
and powers of technical corporations, and the definition 
therein of “‘corporation” is for that reason expressly 
limited by the phrase ‘‘as used in this Article.” 'This is 
significant and is entirely in harmony with the view that 
the term as used in some other article having a wholly 
different purpose, should bear a different and broader 
construction. 

Furthermore, the powers of the Arizona Corporation 
Commission are not limited to those expressly granted by 
the constitution. Section 6 of Article XV authorizes the 
legislature to ‘‘enlarge the powers and extend the duties 
of the Corporation Commission”; and the legislature, by 
peaben tS OU cn tutte prc? JOA Sie oF HeeariGae! SC Len soardne i 


1 Union Pacific Ry. Co. v. De Busk, 12 Colorado, 294, 304; Pittsburgh, 
C.C. & St. L. Ry. Co. v. Lightheiser, 168 Indiana, 438; Schus v. Powers- 
Simpson Co., 85 Minnesota, 447, 450-451; Lewis v. Northern Pacific Ry, 
Co., 36 Montana, 207, 218. 
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defining ‘‘water corporation’”’ to include ‘‘persons” own- 
ing a water utility, clearly extends the powers of the 
commission to individually-owned concerns. So that even 
if the commission was not originally vested by the con- 
stitution with power over utilities owned by individuals, 
it now has that power directly by legislative enactment. 
In other words the constitution prescribed a certain min- 
imum of power with which the commission was intrusted; 
it authorized the legislature to enlarge from time to time 
the scope of the commission’s duties; and the legislature 
extended them to water concerns owned by individuals. 

This construction of the Arizona Constitution by the 
District Court is.in harmony with the contemporaneous 
construction evidenced by the Public Service Corpora- 
tion Act (supra) enacted at the first session of its legisla- 
ture. In the absence of an authoritative decision of the 
Arizona Supreme Court» to the contrary, this legislative 
construction, reasonable in itself and designed to accom- 
plish the obvious purpose of the constitutional provision, 
ought not to be set aside by this court. Louisville & Nash- 
ville R. R. Co. v. Garrett, 231 U. 8. 298, 305. 

Appellants contend also-that even if the legislature had 
power to extend the jurisdiction of the Corporation Com- 
mission to water systems owned and operated by in- 
dividuals, the Public Service Corporation Act was, in this- 
respect, invalid under Article IV, Part 2, § 13 of the Ar- 
izona Constitution, because this purpose was not expressed 
in the title of that act. Constitutional provisions re- 
ee ee ee 

* The Arizona Constitution (Art. IV, Part 2, § 13) provides that: 

“Every Act shall embrace but one subject and. matters properly 
connected therewith, which subject shall be expressed in the title; but 
if any subject shall be embraced in an Act which shall not be expressed 
_in the title, such Act shall be void only as to so much thereof as shall 
not be embraced in the title.” 

The Act is entitled: 

“An Act relating to Public Service Corporations, Providing for the 


™ 
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quiring the subject of legislative acts to be embraced in 
the title are not to be given a strained and narrow con- 
struction for the purpose of nullifying legislation. The 
“‘subject,”’ as expressed in the title, is the regulation of 
““public service corporations”; and the provision in the 
act that ‘‘public service corporations” shall include ‘‘per- 
sons’’ owning a public utility is a matter obviously con- 
nected therewith. 


2. Whether the Van Dyke Waiter ity is a private 
business. 


The Van Dyke system appears to be the only water 
supply of the inhabitants of the original town of Miami 
(not including the ‘‘additiohs”’). The number of water 
takers is not shown. But it appears that the large con- 
sumers who used meters numbered, at the time of the 
commission’s investigation, 675, yielding a revenue of 
$11,378.10; and that the number of small takers must have 
been much larger, since the revenue derived from the flat 
rates was $14,517.35. ‘‘Property does become clothed 
with a public interest when used in a manner to make it 
of public consequence, and affect the community at 
large.” Munn v. Illinois, 94 U.S. 113, 126. The prop- 
erty here in question was devoted by its owners to supply- 
ing a large community with a prime necessity of life. 
That Mrs. Van Dyke pumps the water on her own land, 
stores it in tanks on her own land and thence conducts 
it through pipes all upon her own land (the strips reserved 


jn the streets for conduits being -owned by her), and 


delivers it to purchasers at the boundary line between her 
and their properties; and that lot purchasers bought with 
the understanding that they might purchase water from 
Mrs. Van Dyke’s water system at rates fixed by her—are 





Regulation of the Same, Fixing penalties for the Violation Thereof, and 
Repealing Certain Acts; with an Emergency Clause.” 
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all facts of no significance; for the character and extent 
of the use make it public; and since the service is a public 
one the rates are subject to regulation. 

Counsel contend that the use is not public, because water 
is furnished only to particular individuals in fulfillment 
of private contracts made with the purchasers of townsite 
lots. But there is nothing in the record to indicate that 
such is the fact. Purchasers seem to have bought merely 
with the oral understanding that water could be secured 
from the Van Dyke system. Affidavits filed by appellants 
state expressly that their water system is operated ‘“‘for 
the purpose of supplying the residents and inhabitants 
of said Miami Townsite with water, and not for the pur- 
pose of supplying persons outside of said townsite, or the 
public generally with water.” The offer thus is to supply 
all the “inhabitants” within the given area; and that of 
course includes. sub-vendees, tenants .and others with 
whom the Van Dykes had no contract relations. The 
fact that the service is limited to a part of the town of 
Miami does not prevent the water system from being a 
public utility. See Del Mar Water &c. Co. v. Eshleman, 
167 California, 666, 681-3. 


3. Whether the rates fixed are confiscatory. 


The commission decided that the net return to the 
owner upon the value of the property employed should 
be at. the rate of at least ten per cent., after allowing an 
annual depreciation charge of three and one-half per cent. 
Water rates prescribed on this basis obviously cannot be 
held confiscatory unless either the valuation placed upon 
the property used was grossly inadequate or the cost of 
operation greatly underestimated. These elements are 
largely matters of fact and opinion, as to which both the 
commission and the District Court, after careful examina- 
tion, found against the appellants. The case is presented 
to us on contradictory affidavits dealing with the items 
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of value which go to make up the water system. We can- 
not say “‘that it was impossible for a fair-minded board 
to come to the result which was reached.”’ San Diego Land 
& Town Co. v. Jasper, 189 U. 8. 439, 442; Knozville v. 
Knoxville Water Co., 212 U. S. 1, 18. And the provision 
in the order of the District Court by which it retained 
jurisdiction of the case with permission to Mrs. Van Dyke 
to renew her application for an injunction after one year, 
if the rates fixed appeared to be confiscatory, afforded her 
appropriate protection. 

The decree of the District Court is 

A firmed. 
Mr. Justicn McReEyno.ps dissents. 


a 





TOLEDO RAILWAYS & LIGHT COMPANY ». HILL 
ET AL., EXECUTORS OF KIRK. 


ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


No. 200. Argued April 23, 1917.—Decided May 21, 1917. 


An objection to the jurisdiction of the District Court based on the de- 
fendant’s being a corporation not doing business in the State and 
upon want of representative capacity in the person served, is not 
waived by answering to the merits after a motion to quash the service 
is overruled, where the answer reasserts the jurisdictional point 
also, where the defendant participates in the trial only by reiterating 
the objection and where the judge presiding treats the ruling on the 
motion as conclusive because made by an associate. 

Provision made by a corporation for payment of its bonds and coupons 
at an office in a particular State and payment of coupons accordingly 
does not constitute such a doing of business in that State as renders 
the corporation liable to be sued there. So held where the action was 
upon some of the bonds. 
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There is no merit in the proposition that as a basis for determining 
jurisdiction the property of a corporation must be regarded as 
translated from its home State to another State when mortgaged to 
a trust company of the latter to secure bonds made payable there. 

Reversed. 


THE case is stated in the opinion. 


Mr. Robert Burns, with whom M r. Charles A. Frueauff 
was on the brief, for plaintiff in erorr. 


Mr. Howard S. Gans, with whom Mr. Paul M. Herzog 
and Mr. Arthur S. Levy were on the briefs, for defendants 
in error. — 


Mk. Cuter Justice WHITE delivered the opinion of the 
court. 


Averring themselves to be citizens of the United States, 
the one residing in the City of New York and the other in 
Boston, Massachusetts, the defendants in error in April, 
1914, sued in the Supreme Court of the State of New York 
to recover from the plaintiff in error the principal and in- 
terest of certain bonds issued by the plaintiff in error, 
alleged to be a corporation created by the laws of Ohio, 
The summons was served upon a director and vice- 
president of the corporation residing in the City of New 
York. The corporation, appearing specially for that pur- 
pose, on the ground of diversity of citizenship removed 
the cause to the District Court of the United States for 
the Southern District of New York and, on the filing of 
the record in that court, again solely appearing for such 
purpose, moved to vacate the service of summons on the 
ground that the corporation was created by the laws of 
the State af Ohio, and was solely engaged in carrying on its 
business at Toledo in that State, that is, in the operation 
of street railways and the furnishing of electrical energy 
for light and other purposes. The motion to vacate ex- 
pressly alleged that the corporation was prosecuting no 
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business in the State of New York and that the person 
upon whom the summons was served, although con- 
cededly an officer of the corporation, had no authority 
whatever to transact business for or represent the cor- 
poration in the State of New York. On the papers, 
affidavits and documents submitted the motion to vacate 
was refused and an answer was subsequently filed by the 
corporation setting up various defences to the merits and 
besides reasserting the challenge to the jurisdiction. At 
the trial, presided over by a different judge from the one 
who had heard and adversely disposed of the challenge 
to the jurisdiction, the court, treating the ruling on that 
subject as conclusive, declined therefore to entertain the 
request of the corporation to consider the matter as urged 
-in the answer. . After this ruling the corporation refused 
to take part in the trial on the merits except to the extent 
that by way of objections to evidence, requests for rulings 
and instructions to the jury it re-stated and re-urged its 
previous contention as to jurisdiction. There was a 
verdict and judgment for the plaintiff and this direct writ © 
of error to review alone the ruling as to jurisdiction. was 
prosecuted, the record containing the certificate of the 
trial judge as required by the statute. 

Upon the theory that as there was diversity of citizen- 
ship the challenge to the jurisdiction involved merely. 
authority over the person, it is insisted that even if the 
objection be conceded to have been well taken, it was 
subject to be waived and was waived below and therefore 
is not open. This must be first disposed of. The conten- 
tion rests upon the proposition that because after the 
motion to vacate had been overruled an answer to the 
merits was filed, therefore the right to assail the jurisdic- 
tion was waived. But this disregards the fact that the 
answer did not waive, but in terms reiterated, the plea 
to the jurisdiction. It further disregards the fact that 
the court treated the subject as not open for consideration 
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because of the previous ruling on the motion to vacate. 
Moreover, as it has been settled that the right to review 
by direct writ of error a question of jurisdiction may not 
be availed of until after final judgment (McLish v. Roff, 
141 U. 8. 661), it follows that the contention must be 
either that there is no right to review at all or that it can 
only be enjoyed by waiving all defence as to the merits 
and submitting to an adverse judgment. The contention, 
however, has been conclusively adversely disposed of. 
St. Louis Southwestern Ry. Co. v. Alexander, 227 U.S. 218. 
Leaving aside the capacity of the person upon whom the 
summons ‘was served, which we shall hereafter consider, 
the facts upon which the question of jurisdiction depends 
are briefly these: The corporation was created by the 
laws of the State of Ohio, had its principal establishment 
and business at Toledo and carried on no business in the 
State of New York unless the contrary conclusion results 
from the following statement: In 1901 the corporation 
issued its bonds and secured the same by mortgage. The 
trustee under the mortgage was The United States Mort- 
gage and Trust Company of the City of New York and 
the bonds were delivered to that company to be certified 
in accordance with the provisions of the deed. The bonds 
were subject to registry and became due and were pay- 
able on July 1, 1909, ‘‘at the fiscal office of said Company 
in the City of New York” and the semi-annual interest 
coupons were also payable ‘‘at the fiscal office of said 
Company in the City of New York.”’ Prior.to 1909, when 
the company defaulted in the payment of the principal 
and interest on its bonds, the interest coupons were paid 
at the office of a commercial firm in New York representing 
the company for such purpose, but that representation 
wholly ceased after the default and from that date until 
this suit was brought, about five years later, the company 
had no office for any purpose in the State of New York 
and transacted no business therein. | 
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The reason which tontrolled the court below and the 
sole contention here relied upon therefore was and is that 
_the provision for the payment of the bonds and coupons 
at an office in the City of New York constituted a doing 
of business in New York so‘as to afford jurisdiction there 
and that such result continued to operate years after the 
office for such purpose had ceased to exist upon the ground 
that, for the purpose of jurisdiction over the corporation, 
it must be conclusively presumed te have continued to 
maintain an office in the City of New York for the purpose 
stated. But we think from either point of view the con- 
tention is without merit: The first because the mere pro- 
vision for a place of payment in the City of New York of 
the bonds and the coupons annexed to them at their 
maturity and their payment at such place was in no true 
sense the carrying on by the corporation in New York of 
the business which it’ was chartered to carry on, however 
much it may have been an agreement by the corporation 
to pay in New York an obligation resulting from the 
carrying on by it of its business in the State of Ohio. 
And this view necessarily disposes of the proposition in 
the second aspect, since the indulging in the fiction of the 
existence of an office for the payment of coupons could 
not produce an effect greater than that which could be 
produced by the real existence of the office. 

So far as concerns the capacity of the person upon whom 
the summons was served irrespective of the doing of busi- 
ness by the corporation in the State, we do not expressly 
notice the various contentions by which under such a 
view jurisdiction is sought to be supported, but content 
ourselves with saying that we think they are all plainly 
without merit. 

Although what we have said in substance meets and 
disposes of all the contentions relied upon to sustain the 
jurisdiction, we have. not expressly noticed them all be- 
cause of their obvious want of merit,—a situation which 
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is illustrated by the mere statement of a contention made 
that as the trustee under the mortgage was a New York 
corporation in whom the title to the mortgaged property 
for the purposes of the trust was vested, therefore all the 
property of the corporation must be. metaphysically con- 
sidered to have been translated from the State of Ohio 
to the State of New York and used as a basis of jurisdic- 
tion in such latter State. 

Reversed and remanded with directions to dismiss the 

complaint for want of jurisdiction. 





MEISUKAS ». GREENOUGH RED ASH COAL, 
COMPANY. 


ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF NEW YORK. 


No. 229. Argued May 2, 1917.—Decided May 21, 1917. 


The right to challenge the jurisdiction of the District Court over the 
person of the defendant is not waived by a special appearance for that 
purpose, by a postponement of the hearing at the instance of the 
plaintiff for the purpose of enabling him to be fully heard on the sub- 
ject of jurisdiction reserving the right of defendant to plead to the 
merits if jurisdiction be sustained, or by an order of the court, sua 
sponte, directing plaintiff to arnend his complaint so as to disclose 
citizenship more fully before the hearing on the jurisdictional ques- 
tion. 

A motion to quash is a proper mode of attacking service and jurisdic- 
tion thereon depending in the District Court; the Conformity Act 
does not require resort to a demurrer for this purpose even though | 
the state procedure does. So held where the motion was based on 
the grounds that defendant corporation was not doing business or 
possessed of property in the State and on want of representative 
capacity in the person served. 

ed. 
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- Tue case is stated in the opinion. 


Mr. Jesse C. Adkins, with whom Mr. Alvin C. Cass, 
Mr. Baltrus 8. Yankaus and Mr. Frank J. Felbel were on 
the brief, for plaintiff in error. 


Mr. Charles W. Pierson, with whom Mr. Clifton P. 
Williamson was on the brief, for defendant in error. 


Mr. Cur Justice Wut delivered the opinion of the 
court. 


Alleging himself to be a citizen of New York and a res- 
ident in the eastern district,”the plaintiff in error sued 
below to recover from the defendant in error the amount 
of damages alleged to have been by him suffered as the 
result of an explosion of dynamite while he, the plaintiff, 
was engaged as a servant of the defendant in working 
in a coal mine belonging to and operated by it near 
Shamokin, Pennsylvania. The defendant was alleged to 
be a corporation created under the laws of the State of 
Pennsylvania and a resident of that State having its 
principal place of business at Shamokin. It was alleged, 
however, as a basis for jurisdiction that the corporation 
_ carried on business in the State of New York and had 
property therein. The summons was personally served 
upon the president of the corporation who was found in 
the Borough of Manhattan in the southern district. 

Upon the complaint and summons and an affidavit of 
its president, the corporation, appearing specially “for 
the sole and single purpose of objecting to the jurisdiction 
of this court over the defendant in this action,” moved 
“to set aside and declare null, void, and of no effect the 
attempted service of the summons”’ upon the ground that 
the corporation had no property in the State of New York 
and transacted no business-therein and although its pres- 
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ident was personally served while temporarily in the 
southern district of New York he was there engaged in 
the transaction of no business for or on account of the 
corporation and had no authority so todo. A hearing was 
ordered on the motion. At the hour fixed for the hearing 
at the request of the plaintiff it was continued, the court, 
however, in express terms subjecting the continuance to 
the condition that the defendant should not lose his right 
to plead to the merits if on the hearing on the question of 
jurisdiction on the postponed day authority to entertain 
the cause was sustained, In addition the plaintiff was 
ordered within six days to file an amended complaint 
“showing whether the plaintiff is an alien or a citizen 
of the United States, and if a citizen whether native born 
or naturalized, and the date and place of such naturaliza- 
tion, if any.” The amended complaint was filed showing 
the plaintiff to be an alien and subsequently on the hearing 
on thé motion to quash the summons an affidavit for the 
purpose of supporting the jurisdiction was filed on behalf 
of the plaintiff: It is true, however, to say that this 
affidavit did not rebut the facts as to the non-doing of 
business and the absence of property of the corporation in 
the State of New York and the want of.authority on the 
part of its president upon whom the summons had been 
served to represent the corporation or transact any busi- 
ness in New York in its behalf. The summons was 
quashed and the suit dismissed and the direct appeal 
which is before us on the question of jurisdiction was then 
taken. 
Despite some apparent contention to the contrary there 
is no room for any controversy concerning the facts upon 
which the court below based its action, that is, the non- 
doing of business by the corporation in New York and 
the absence of authority in its president to represent it 
there. Indeed the argument freely admits this and pro- 
ceeds upon the theory that although the facts clearly 
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establish the correctness of the ruling below if they are 
considered, yet they are not subject to be so considered 
because the challenge to the jurisdiction was waived by 
the proceedings which were taken to question it. Ge- 
nerically this would seem to rest upon the proposition that 
because there was a special appearance on the face of the 
summons and complaint challenging the jurisdiction, 
thereby the right: to so challenge was waived. But the 
contrary has been so long established and is so elementary 
that the proposition need be no further noticed. 

Although this be true, the argument further is that the 
right to be heard on the challenge to the jurisdiction was 
lost because of the postponement of the hearing on that 
subject which was granted. This, however, in a different 
form but embodies the error involved in the proposition 
just disposed of. But aside from this, as the continuance 
was granted at the request of the plaintiff and for the pur- 
pose of enabling him to be fully heard on the subject of 
jurisdiction, no further reference to the -proposition is 
required. Again, it is urged that because as a condition 
of the continuance the court reserved the right of the 
defendant to plead to the merits if on the hearing jurisdic- 
tion was found to exist, therefore the question of jurisdic- — 
tion was waived,—a conclusion which is again too ob- 
viously wrong to require more than statement to refute it. 
Moreover, it is insisted that as the order directing the 
plaintiff to amend so as to fully disclose citizenship before 
the day for the hearing on the motion as to jurisdiction 
was an exercise of jurisdiction resulting from some sugges- 
tion of the defendant, therefore the question of jurisdic- 
tion was not open. But this disregards the fact that the 
order in question was expressly made by the court doubt- 
less in the discharge of its duty to see to it that from no 
point of view was its jurisdiction abused. 

Finally, it is said that as under the local law the right 
to challenge the summons and the jurisdiction resting 
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on it could only have been raised by demurrer, therefore 
under the Conformity Act (§ 914, Rev. Stats.) the motion 
to quash the summons could not be entertained and on the 
contrary should have been disregarded. We do not stop 
to discuss the proposition since it is too clear for discussion 
that its want of merit is foreclosed by previous decisions 
of this court which have recognized and upheld the prac- 
tice of challenging the jurisdiction under circumstances 
like those here present by way of motion to quash instead 
of by demurrer. Goldey v. Morning N ews, 156 U.S. 518; 
Wabash Western Railway v. Brow, 164 U. 8. 271 ; St. Louts 
Southwestern Ry. Co. v. Alexander, 227 U. S. 218. 

A firmed. 





AMERICAN EXPRESS COMPANY »v. UNITED 
STATES HORSE SHOE COMPANY. 


ERROR TO THE SUPREME COURT OF THE STATE OF 
PENNSYLVANIA. 


No. 248. Argued April 30, 1917—Decided May 21, 1917. 


Concurrent findings of state trial and appellate courts as to the fact. 
of negligence will not be overturned by this court in the absence of 
clear error. Baltimore & Ohio R. R. Co. v. Whitacre, 242 U.'S. 169. 

A carrier’s printed form of contract for interstate transportation of 
livestock, plainly intending to adjust the rates in each case propor- 
tionately to valuations to be made by the shipper which should limit 
the carrier’s liability, specified minimum or primary valuations for 
various kinds of animals with corresponding tariff rates and left 
blanks for insertion of the shipper’s valuations connected with the 
statement that the same were declared by the shipper in order to 
avail himself of the alternative rates. In a case where the blanks for 
valuations by the shipper were left unfilled at execution but the rate. 
charged and inserted in the contract was in accordance with the 
carrier’s tariff as applied to the primary valuations, Held that these 
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were the valuations adopted by the ‘parties and that the carrier’s 
liability was limited accordingly. 

Failure to post rates which are duly made out and filed with the Inter- 
state Commerce Commission does not affect their validity or the 
duty of a shipper to take notice of them. 

A clause in a carrier’s merchandise raté schedules providing that 
rates there must not. be applied to livestock shipments, construed 
as intended to leave the provisions of the livestock schedule concern- 

_ ing rates and valuations for independent interpretation uninfluenced 
by provisions in the merchandise schedules. 

The effect of a contract made and signed by a shipper in lawful accord 
with established rate sheets may not be avoided by the suggestion 
that through neglect or inattention he did not read it. 

250 Pa. St. 527, reversed. 


THE case is stated in the opinion. 


Mr. Charles F. Patterson, with whom Mr. Francis R. 
Harbison was on the brief, for plaintiff in error. — 


Mr.-W. Pitt Gifford for defendant in error. 


Mr. Curer Justice Wuire delivered the opinion of the 
court. 


- The subject-matter of this suit is the liability, if any, 
of the plaintiff in error, the Express Company, for the 
failure to safely deliver a colt which was entrusted to it 
by the agent of the defendant in error at Milwaukee, 
Wisconsin, for transportation to. Erie, Pennsylvania, 
and if there was any liability, the amount thereof. The 
controversy is here to review the action of the court below. 
in affirming a judgment of the trial court rendered on a 
verdict of a jury finding that there was liability and 
fixing the amount at $1,916.70. 250 Pa. St. 527. Juris- 
diction to review rests upon the interstate commerce 
character of the shipment involving various alleged mis-. 
constructions of the Act to Regulate Commerce and conse- 
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quent deprivation of federal rights asserted to have arisen 
from the course of the trial in the court of first instance 
' as also from the action of the court below in affirming. 
‘These contentions in the courts below concerned both the 
existence of liability and, if any, the amount. As the re- 
sult, however, of the conclusion of both courts as to the 
fact of negligence and the absence of any ground for clear 
conviction of error on the subject (Great Northern Ry. Co. 
v. Knapp, 24Q U. S. 464, 466; Baltimore & Ohio R. R. Co. 
v. Whitacre, 242 U.S. 169), as well as because of the limita- 
tions resulting from the errors assigned and relied upon, 
the question of liability may be put out of view, thus re- 
ducing the case to a question of the amount, and that 
turns on whether there was a limitation of liability and the 
right to make it. 

The printed form of contract (express receipt) which was 
declared on and made a part of the complaint contained a 
caption under a title ‘‘Notice to Shippers”’ directing their 
attention to the fact that they must value their property 
to be shipped and that the charges for transportation and’ 
the sum of recovery in case of loss would be based upon 
valuation. The contract itself was entitled ‘Limited 
Liability Live Stock Contract.’ Its first clause described 
the carriage which was to be provided for with appropriate 
blanks to enable the insertion of the livestock which it 
covered and the rate to be paid for the service with a 
proviso that the charge was based upon valuation fixed 
by the shipper. The second clause stated a demand by 
the shipper for rates to be charged for the carriage and 
that he was offered ‘‘by said Express Company alternative 
rates proportioned to the value of such animals, such value 
to be. fixed and declared by the shipper, and according 
to the following tariff of charges, viz:’’ This was followed 
by clause 3 which contained enumerations of various 
classes of animals fixing a primary valuation for each 
class, for instance: ‘For . . . horses . . . $100.” 
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“Horst Yass colts ).¢5 s., 29 $50."> The; fourth. and 
fifth clauses provided that after ascertaining the rate to 
be charged for all classes of animals embraced in clause 
3 by applying to those classes the rate provided by the 
tariff sheets filed according to law with the Interstate 
‘ Commerce Commission, there should be added to such 
rate a stated percentage of the amount by which the de- 
clared valuation of the shipper exceeded the primary 
valuation fixed by the terms of clause 3. The fifth clause 
also concluded with the declaration that the shipper, in 
order to avail himself of the alternative rates, had declared 
a value as follows, and contained blanks for-the insertion 
of said valuation. 

There was filled in this blahk contract, as signed by the 
parties and as sued on, in the first clause a statement of 
the animals shipped, a mare and colt, and of the rate, $75. 
In the third clause. containing the enumeration of classes, 
in the class as to horses valued at $100 there was written 
‘$100 and in the class as to colts valued at $50 there 
was written ‘‘$50.”’ There was no filling of the blank at 
the end of the fifth clause stating the owner’s valuation 
and that space therefore remained vacant. : 

There was evidence tending to show that the shipper - 
was experienced in shipping horses and was informed of 
the right to value and that the rate as well as the recovery 
would depend upon valuation. Evidence was also ad- 
mitted over objection of the company tending to show 
that the shipper was unaware of the valuation clauses and 
that he signed the contract without reading it. There was ° 
further evidence that on the contrary the shipper was 
fully informed by the agent and declared his purpose to 
fix the primary valuation and not to exceed it. In addi- 
tion, evidence was tendered by the defendant which was 
rejected and objection reserved, tending to ‘show that in 
- consequence of the desire of the shipper not to change the 
primary valuation, that is to adopt the same, the figures 
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written into the clauses of-§ 3 of $100 as to the mare and 
$50 as to the colt, were written by the agent inadvertently 
in the wrong place, intending to write them at the space 
left vacant for the shipper’s valuation at the end of 
clause 5, and that for the same reason the rate charged was 
based on the tariff as applied to the primary valuation as 
stated in the third clause of the contract. 

Putting out of view the conflicting tendencies of the 
proof and looking at the subject-matter from the point of 
view of the contract, that it was one intended to limit 
liability, or in other words, to fix a rate according to value 
at the shipper’s election and to regulate recovery in case 
of loss correspondingly, would seem too clear for anything 
but statement. It is true the intimation is conveyed in 
the argument that the alternative rate depended exclu- 
sively upon the making of a valuation by the shipper and 
that where this was not done, there was no valuation and 
no limitation and a consequent limited rate and unlimited 
liability. But the suggestion disregards the stating of a 
value in the different clauses of § 3 which are susceptible 
of no other explanation than that they were intended as a 
primary value to control as the basis for fixing the rates 
and as a rule of limitation if the shipper did not by making 

another and increased value become liable for a higher 
rate and possess the right to a greater recovery. To adopt 
the suggestion would require a disregarding of the plain 
terms of the contract and would leave no basis upon which 
to explain the rate fixed which clearly rested upon the 
tariff as applied to the articles and the statement as to 
value fixed in the third clause. 

That it was in the power of the carrier under the Act to 
Regulate Commerce as amended to limit liability even 
in case of negligence by affording the shipper an opportu- 
nity to pay a higher rate and secure a higher recovery than 
the one initially fixed by the carrier, is so conclusively 
settled as to be beyond controversy. Adams Express 
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Company v. Croninger, 226.U. 8. 491; Kansas City Southern 
Ry. Co. v. Carl, 227 U. 8. 639; Missouri, Kansas & Texas 
Ry. Co. v. Bowron 227 U. S. 657; eres Rock Island 
& Pacific Ry. Co. v. leno 232 U. 8. 490; Great Northern 
Ry. Co. v. O’Connor, 232 U. 8. 508; Boston & Maine R. R. 
v. Hooker, 233 U. 8. 97; Aishison, Topeka & Santa Fe 
Ry. Co. v. Robinson, 233 U. 8. 173; Louisville & Nashville 
R. R. Co. v. Mazwell, 237 U. S. 94; Prerce' Company v. 
Wells, Fargo & Company, 236 U. S. 978. Cincinnati, New 
Orleans & Texas Pacific Ry. Co. v. Razihins 241 U.S. 319; 
New York Central & Hudson Rwer R. Rh. Co. v. Bacio 
242 U.S. 148. 

These rulings are decisive nidlenk it be that for some 
‘reason they are inapplicable, and we briefly consider 
separately the grounds relied upon as demonstrating that 
result. 

It is said the rate sheets filed with the Interstate Com- 
merce Commission if they sustained the contract were not 
posted and therefore the contract must be treated as. 
having nothing to rest upon. But the proposition is ad- 
versely disposed of by several of the cases above cited. 
Kansas City Southern Ry. Co. v. Carl, 227 U. 8. 639, 652; 
Boston & Maine R. R. v. Hooker, 233 U. 8. 97, 111; Cin- 
cinnati, New Orleans & Texas Pacific Ry. Co. v. Rankin, 
241 U.S. 319, 327; New York Central & Hudson River 
R. R. Co. v. Beaham, 242 U.S. 148, 151. 

But it is urged the contract of limitation was void 
because it is shown to have been illegal, that is, repugnant 
to the official tariff sheets filed with the Interstate Com- 
merce Commission which, properly authenticated, were - 
offered in evidence. But, turning to the official tariff 
-sheets as found in the record, it is apparent that the terms 
of the contract are substantially identical with the state- 
~ ment in the tariff sheets as to the rates concerning the 
shipment of livestock and indeed, comparing the two, it is 
impossible to reach any other conclusion than that the 
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provisions of the contract were copied from the provisions 
of the tariff sheets. In substance the argument rests upon 
the assumption which we have already disposed of, that 
is, that the contract only provided for a limitation in the ~ 
event of a declaration of value by the shipper and left no 
room for such a limitation where the shipper obtained the 
lowest possible rate by making no valuation and accept- 
ing the primary limit of value stated in the contract by 
the carrier. The argument as we are now considering it, 
however, proceeds not solely upon the text of the contract . 
and the tariff sheets concerning the carriage of livestock 
but additionally upon the effect produced upon such pro- 
visions by clauses in the tariff sheets relating to the valua- 
tion of merchandise. The argument is this: That as in 
the rate schedules dealing with merchandise valuation 
it is expressly provided that the primary limitation of 
value fixed shall be the measure of the charge and liability 
unless another and higher valuation be declared, such 
rule ought not to be deduced from the provisions as to 
livestock valuation where that stipulation is not found in 
express terms, and Hence that in the absence of an express 
valuation in a livestock contract by a shipper no primary 
limitation on value is possible and thus the rule of +he 
lesser the rate the greater the responsibility would neces- 
sarily in the case of livestock come to pass. Incongruous 
as this result would be, it is said that it should be applied 
since in the rate sheet concerning merchandise it is de- 
clared in paragraph d that ‘‘These charges must not be 
applied to Live Animals, Live Birds or Live Stock (see 
paragraph g),’”’ that is, the livestock paragraph. But 
to give to the clause the import claimed for it would be 
_ to cause it to accomplish the very result which it was ob- 
viously intended to prevent, that is, the control or modi- 
fication of the charges contained in livestock clauses by 
the provisions as to merchandise charges. Indeed the | 
complete answer to the proposition is the one which we 
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have previously pointed out in considering the argument 
in another form of statement, that to accede to it would 
require a plain disregard of the fixing of a primary valua- 
tion by the terms of the contract and the sanction of the 
right to do so found in the express words of the rate sheets. 

Finally it is said that the right to limit ought not to be 
recognized in the presence of a controversy and conflict- 
ing tendencies of proof as to whether the limitation of 
liability was called to the attention of the shipper and, if 
one aspect be accepted, of the possibility that the contract 
was signed by the shipper in ignorance of the clause. But 
here again the contention but overlooks the very founda- 
tion upon which the principle settled by the adjudged 
cases rests and disregards the express ruling in some of 
them that the effect of a contract made and signed by a 
shipper which is lawful from thé point of view of the es- 
tablished rate sheets may not be avoided by the sugges- 
tion that by neglect or inattention the contract which was 
entered into was never read. Cincinnati, New Orleans &' 
Texas Pacific Ry. Co. v. Rankin, 241 U.S. 319; New York 
Central & Hudson River R. R. Co. v. Beaham, 242 U. 8. 
148, 151. 

As from what we have said it follows that the shipper 
should not have been permitted, after obtaining the low- 
est possible rate based upon a valuation to which his right 
of recovery in case of loss was limited, to recover upon the 
happening of the loss an amount wholly disproportionate’ 
and inconsistent with the rate paid contrary to the express - 
terms of the contract, it results that the judgment below 
must be and it is reversed and the case remanded for 
further proceedings not inconsistent with this opinion. 

. And it ts so ordered. 
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MINNEAPOLIS & ST. LOUIS RAILROAD COM- 
PANY v. GOTSCHALL, ADMINISTRATRIX OF 
GOTSCHALL. 


ERROR TO THE SUPREME COURT OF THE STATE OF 
MINNESOTA: 


No. 251. Argued April 9, 1917.—Decided May 21, 1917. 


Plaintiff's intestate, a brakeman, was thrown from a train carrying 
interstate commerce, and killed, as a result of couplers coming open 
while the train was in motion. Held, that, in view of the Safety 
Appliance Act, negligence might be inferred from the mere opening 
of the couplers. 

A father who by the state law is entitled to the earnings of his son during 
minority may recover damages for the latter’s death upon a cause of 

action under the Federal Employers’ Liability Act. 

130 Minnesota, 33, affirmed. 


THE case is stated in the opinion. 


Mr. William H. Bremner and Mr. Frederick M. Miner 
for plaintiff in error, submitted. 


Mr. Lyle Pettijohn, with whom Mr. W. R. Duxbury was 
on the brief, for defendant in error. 


Mr. Cuter Justice Waits delivered the opinion of the 
court. 


Basing her cause of action upon the Federal Employers’ 
Liability Act, the defendant in error as administratrix of 
the estate of Merlin E. Gotschall, deceased, sued to recover 
from the Railroad Company, plaintiff in error, damages 
resulting from his death alleged to have been occasioned 
by the negligence of the company while he was in its 
employ engaged in interstate commerce. On this writ of 
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error a reversal is sought of the action of the court below 
in affirming a judgment entered by the trial court on the 
verdict of a jury in favor of the plaintiff. 

The evidence tended to show the following facts: 
Gotschall, a minor twenty years old, at the time in ques- 
tion was head brakeman on an extra freight train running 
from Albert Lea, Minnesota, to Minneapolis and trans- 
porting interstate commerce merchandise. As the train 
left Jordan, an intermediate station, Gotschall boarded 
a car toward the rear end and was proceeding along the 
tops of the cars toward the locomotive when the train 
separated because of the opening of a coupler on one of 
the cars, resulting in an-aytomatic setting of the emer- 
gency brakes and a sudden jerk which threw Gotschall 
off the train and under the wheels. 

The jury, under an instruction of the court, was per- 
mitted to infer negligence on the part of the company 
from the fact that the coupler failed to perform its func- 
tion, there being no other proof of negligence. It is in- 
sisted this was error, since as there was no other evidence 
of negligence on the part of the company the instruction 
of the court was erroneous as from whatever point of 
view looked at it was but an application of the principle 
designated as res ipsa loquitur, a doctrine the unsoundness 
of which, it is said, plainly results from: the decisions in 
Patton v. Texas & Pacific Ry. Co., 179 U.S. 658 and Looney 
v. Metropolitan R. R. Co., 200 U. S. 480. We think the 
contention is without merit because, conceding in the 
fullest measure the correctness of the ruling announced 
in the cases relied upon to the effect that negligence may 
not be inferred from the mere happening of an accident 
except under ‘the most exceptional circumstances, we are 
of opinion such principle is here not controlling in view of 
the positive duty imposed by the statute upon the railroad 
to furnish safe appliances for the coupling of cars. St. 
Louis, Iron Mountain & Southern Ry. Co. v. Taylor, 210 
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U.S. 281, 294, 295; Chicago, Burlington & Quincy Ry. Co. 
v. United States, 220 U. S. 559, 575; Delk v. St. Louis & 
San Francisco R. R. Co., 220 U. 8. 580, 586; Texas & Pa- 
cific Ry. Co. v. Rigsby, 241 U.S. 33, 48. 

Again it is insisted that error was committed in submit- 
ting the case to‘the jury because there was no evidence of 
pecuniary loss resulting to Gotschall’s father, on whose 
behalf the suit was brought. But this disregards the un- 
disputed fact that the deceased was a minor and,as under 
the Minnesota law the father was entitled to the earnings 
of his son during minority, the question is one not of right 
to recover, but only of the amount of damages which it 
was proper to award. 


Affirmed. 





OHIO RIVER CONTRACT COMPANY »v. GORDON, 
JUDGE OF THE JEFFERSON CIRCUIT COURT. 


ERROR TO THE COURT OF APPEALS OF THE STATE 
- OF KENTUCKY. 


No. 594. Argued April 9, 1917.—Decided May 21, 1917. 


The fact that personal injuries sued for occurred while plaintiff was 
employed on work which defendant was performing under contract 
with the United States does not prevent a state court from enter- 
taining the action. 

An Indiana corporation, in constructing a canal for the United States 
on a federal reservation in Kentucky, carried the excavated materials 
over a railroad it had built for the purpose, to land belonging to - 
another and dumped them there with such owner’s consent. The 
dump and, in part, the railroad were within Kentucky and -outside 
the reservation. Held, that without regard to whether the jurisdic- 
tion over the reservation was exclusively federal, the transport and 
deposit of the materials beyond its limits was such a doing of busi- 
ness in Kentucky as subjected the corporation to the jurisdiction 
of the courts of that State in a transitory action, 
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The corporation was sued in a Kentucky court for i injuries suffered by 
an employee while engaged upon the work within the reservation, a 
summons being served in the reservation on an agent whom it had 
designated under the Kentucky law for receivitig service of process 
in case of suit, and an alias summons being served on the agent while 
off the reservation at his home in Kentucky. Held, that, if the first 
service was void upon the ground that jurisdiction over the reserva- 
tion was exclusively in the United States, the second was good, since 
the corporation did business in the State outside the reservation. 

An action for personal injuries suffered on a reservation under exclusive _ 
jurisdiction of the United States, being transitory, may be main- 
tained in a state court which has personal ie of the defend- 


ant. 
170 Kentucky, 412, affirmed. 


Tus case is stated in the opinion. 


Mr. W. Overton Harris, with whom Mr. A. E. Richards 
was on the brief, for plaintiff in error. 


Mr. Matthew O’Doherty, with whom Mr. Morton K. 
Yonts was on the briefs, for defendant in error. 


Mr. Curer Justice Waite delivered the opinion of the 
court. 


In July, 1914, one Haines sued the Ohio River Contract 
Company, the plaintiff in error, and Swisher, one of its 
employees, in the Circuit Court of Jefferson County, Ken- 
tucky, to recover damages resulting from personal in- 
juries alleged to have been occasioned by the negligence 
of the defendants while Haines was in the employ of the 
company. The defendant company by appropriate 
pleadings challenged the power of -the court to entertain 
the suit both because of the want of jurisdiction over the 
corporation and over the subject-matter of the suit. 
Briefly the facts were these: 

The Contract Company was a corporation organized 
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under the laws of Indiana and had its principal place of ~ 
business in that State. At the time in question it was 
engaged within the geographical limits of the State of 
Kentucky in constructing under a contract with the 
_ United States Government a canal with locks and dam 
--on the Ohio River on a piece of land known as the Canal 
Reservation acquired by the United States by purchase 
or condemnation from the State of Kentucky with the 
consent of its legislature. While most of the work under 
the contract was performed on the land thus acquired, 
the earth and rocks excavated in the construction of the 
canal were hauled over railroad tracks laid by the defend- 
ant company on land outside of the canal reservation and, 
through an arrangement with the Kentucky and Indiana: 
Terminal Railway Company, were dumped on its property 
in the State of Kentucky. The accident which gave rise 
to the injuries complained of occurred in the course of the 
work on the canal reservation. In conformity with a 
statute of Kentucky the company had designated an 
agent in the State upon whom process might be served 
in the event suits were brought against it in the State. 
The summons issued in the cause was served on the desig- 
nated agent when he was on the land of the United States, 
but subsequently an alias summons was served on him at 
his home in Louisville. 

Under these facts it was insisted the court was without 
jurisdiction (a) because when the accident occurred the 
company and the plaintiff were engaged in work under a 
contract with the United States Government; (b) because 
the cause of action arose on land acquired by the United 
States by purchase or condemnation with the consent of 
the legislature of Kentucky and therefore under Article I, 
§ 8, clause 17, of the Constitution of the United States 
the jurisdiction of the Federal Government was exclusive; 
(c) because the service of the original summons was void, 
since it was. made upon the land of the United States 
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where, it was insisted, state process cannot run; and (d) 
because the service of the alias summons was re void 
since the company transacted no business in the State 
and the person served was not its agent for any purpose in 
the State, but represented the company only in its work 
on the reservation. The objections of the company to the 
jurisdiction were overruled and the case was set down for 
trial. Thereupon the company, desiring a review of the 
jurisdictional questions and in order to avoid the conse- 
quences of the rule under the Kentucky practice that the 
appearance of a party on appeal operates as @ waiver of 
a claim of want of jurisdiction over his person (Western 
Indemnity Company v. Rugp, 235 U.S. 261), applied to 
the court below for a writ of prohibition directed to the 
trial judge to restrain him from proceeding further in the 
cause. A temporary restraining order was granted, but 
on final hearing the petition was overruled and the writ 
of prohibition denied, and upon the theory, which was 
adequately presented below, that to subject the defendant 
corporation to the jurisdiction of the state court. under the 
circumstances stated would be a violation of due process 
in conflict with the Fourteenth Amendment, this writ of 
error was prosecuted. 

At the present term, on application of the plaintiff in 
error, an order was issued to restrain further proceedings 
in the cause in the courts below pending the decision of the 
case here. _ 

We at once put out of view the contention that the 
trial court was without jurisdiction because the parties 
at the time of the accident were engaged in work under a 
contract with the United States Government since the 
want of merit in the proposition has been previously 
established.. Gromer v. Standard Dredging Company, 224 
U. 8S. 362, 371. 

The remaining contentions are also we think without 
merit. Conceding for the sake of the argument only that 
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the canal reservation was within the exclusive legislative 
_ jurisdiction of Congress, it is clear from the facts we have 
stated that the business carried.on by the corporation 
was not confined to the land owned by the United States, 
since it is admitted that in order to dispose of the material 
excavated in the construction of the canal a line of railway 
was built’ which extended beyond the reservation and 
connected with the tracks of the- Kentucky and Indiana 
Terminal Railway, upon whose property all of the earth 
and rocks were dumped. This élearly constituted the 
doing of business within the State and subjected the cor- 
poration to the jurisdiction of the Kentucky courts. 
-Assuming also for argument’s sake only that the original » 
summons was void because served on the agent designated 
by the company while he was on the reservation, the sub- 
sequent service of-the alias summons on the agent at his 
home in Louisville was valid since, -as we have seen, the 
company was doing business in the State. And finally, 
an action for personal injuries being in its nature transi- 
tory and susceptible of being brought in any jurisdiction in 
which the defendant may be impleaded, there is no foun- 
dation for the contention that the court had no jurisdic- 
tion over the subject-matter of the suit. 

. Affirmed. 
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ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SIXTH 
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No: 179. Argued April 19, 20, 1917.—Decided May 21, 1917. 


An action under Rev. Stats., § 5239, against a director of a national 
bank for damages sustained by an individual in consequence of 

' violations of the National Bank Act, necessarily involves a federal 
question. 
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The court finds no reversible error in the views of the evidence or legal 
conclusions reached by the Circuit Court of Appeals in sustaining a 
judgment recovered under Rev. Stats., § 5239. 

221 Fed. Rep. 912, affirmed. 


THE case is stated in the opinion. 
Mr. Thomas A. E. Weadock for plaintiff in error. 


Mr. Edward 8. Clark, with whom Mr. John C.» Weadock 
was on the brief, for defendant in error. 


Mr. Justice McKenna delivered the opinion of the 
court. 


a 


Action in ten counts charging plaintiff in error and one 
Joseph W. McGraw with violating the National Bank 
Act and alleging damages resulting to defendant in error 
therefrom. 

In description of the parties we shall designate them 
respectively as plaintiff and defendants. 

In all the counts defendant Chesbrough and McGraw 
are alleged to have been at certain dates directors of the 
Old Second National Bank, a national banking corpora- 
tion organized and doing business under the National 
Bank Act of 1864 and the amendments thereto and having 
its office in the City of Bay City, Michigan. 

The following violations of the act are charged: (1) 
Signing, attesting and permitting and assenting to the 
publication of a report of the conditions of the bank re- 
quired to be made by § 5211 of such act, which report was 
false. (2,3, 4, 5) The Comptroller of the Currency having 
made a requisition upon the bank for a report of the re- 
sources and liabilities of the bank upon a day specified 
as required by the act, the defendants permitted and 
assented to a violation of the act by signing, attesting and 
permitting and assenting to the publication of a false 
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report of the resources and liabilities of the bank and its 
condition at the close of business of such day. (6, 7, 8) 
Violation of the act in that defendants and each of them 
permitted and assented to the declaration of the semi- 
annual dividend, being payable December 1, 1902, know- 
ing that it would necessarily be paid out of the capital 
stock of the bank and not out of net profits and knowing 
that losses had theretofore been sustained equal to or 
exceeding the undivided profits then on hand, and that 
the sums so declared as dividends exceeded the profits 
then on hand, after deducting therefrom losses and bad 
debts. (9) Defendants knowingly violated and permitted 
and assented to the violation of the act (§ 5200) in that 
they knowingly participated in, permitted and assented 
to the creation of certain liabilities to the bank, and 
knowingly permitted and assented to the continuance of 
the liabilities and the carrying of the same among the 
loans and discounts of the bank after defendants and each 
of them had knowledge of the nature and character of the 
liabilities and that they had been created and were being 
carried in violation of the act. The liabilities are set out. 
(10) Violations of the act (§§ 5199, 5200, 5204, 5211, 5239), 
being portions of a general design and conspiracy on the 
part of the defendants to deceive the public, including 
plaintiff, for the purpose of giving the stock of the bank 
a fictitious market value and enabling each of the defend- 
ants and his relatives and friends to dispose of certain 
shares of the stock then and there held by them at a price 
exceeding the value of the stock. 

In each count. damage is alleged to have been caused to 
plaintiff, he having purchased stock upon the faith of the 
action of defendants. The total amount of damage is 

_alleged to be $35,000. 

Plaintiff in error Chesbrough (the case is here on his 
writ of error; McGraw not having joined) filed a demurrer 
to the declaration, which was overruled. He then filed 
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several pleas, one of which alleged that he was not guilty 
of the wrongs and injuries complained of, and gave notice 
that under the latter he would ‘‘insist [upon] and give in 
evidence”’ certain matters of defense. 

‘The case was tried to a jury. The 3d, 6th, 7th, 8th, 9th 
and part of the 10th counts were withdrawn from their 
consideration. A verdict was returned for plaintiff in the 
sum of $22,662.98, upon which judgment was entered. It 
was affirmed by the Court of Appeals. 221 Fed. Rep. 912. 

This case had once before been to the Circuit Court of 
Appeals where its facts were reviewed and we may refer 
to the report of the case for them. 195 Fed. Rep. 875. 

It there appears that in October, 1902, the bank re- 
ported a capital of $200,000, a surplus of $75,000 and 
undivided profits of $27,000. Its total loans and discounts 
were about $100,000. 

On October 3, 1902, the bank held as loans (so consid- 
ered by the court and the Comptroller of the Currency) 
the paper of the Maltby Lumber Company to the amount 
of $402,000, which had accumulated under the personal 
direction of the then president and practical manager of 
the bank. The Comptroller required that the loan be 
reduced to the permitted 10%. The Comptroller’s letter 
was presented to the board. Inquiry during the next few 
weeks developed the general character of the Maltby paper 
and that most of it was not drawn against any real debt 
and in fact represented no liability, except Mrs. Maltby’s. 
Its net: worth shown by a statement of Maltby, who was 
called before the board, was about $188,000, but there were 
many suspicious circumstances about the inventory, and 
it did not appear how much of this primary liability to the 
bank was included among the debts. There was subse- 
quently liquidation of the Maltby Company’s affairs, and 
as it proceeded the bank charged off successive amounts 
of the Maltby paper. In this way the total loss charged 
off prior to the trial of the cause (first trial) was $223,000. 
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A comparatively small amount remained uncollected 
and not charged off. A generally similar situation existed 
as to another line of paper, of one Brotherton, upon which 
$47,000 had been written off as worthless before April, 
1909. The shares of stock were $100 par value, and the 
writing off of these two items caused: a loss in book value 
of $135 per share. . 

The defendants had been two of the directors for many 


years, during which time reports to the Comptroller were 


frequently made and published as required by the statute 
and as called for by him, and continuously until 1904 the 
entire Maltby line was carried at its face in the ‘‘loans 
and discounts” and was reported as part of the bank’s 
assets. Plaintiff, at various dates from March to Decem- 
ber, 1903, bought the bank stock at its supposed market 
value, averaging about $151 per share, and aggregating 
$15,000 par and’ $23,400 purchase price. 

The case went to trial to.a jury. Certain counts were 
withdrawn, and upon those submitted a verdict was 
returned and judgment entered upon it for the amounts 
plaintiff had paid for his stock, less its then book value, 
after deducting its pro rata share of the actual lass written 
off on account of the Maltby and Brotherton paper, with 
interest,—an average total of $167 per share. 

The following were the rulings of the court below: 

(1) The general demurrer was rightly overruled. The 
making and publishing of the reports are not merely for 
the information of the Comptroller but are to guide the 
public, and he who buys stock in a bank in reliance upon 
the reports has a right of action under § 5239, Rev. Stats., 
against any officer or director who, knowing its falsity, 
authorizes such report. ‘The one suffering such damages 


is within the statutory description ‘any other person.’” 


The conclusion was deduced from Yates v. Jones National 
Bank, 206 U.S. 158, and Yates v. Utica Bank, 206 U. S. 
181, and other cases in the state and federal courts. 
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(2) The damages in such a case are personal to the 
plaintiff. He sues in his own right, not for the association. 

(3) Such action involves no direct showing of negligence; 
the sole primary issue is whether defendants caused or 
permitted to be made a statement of the bank’s condition 
upon which statement plaintiff relied to his injury, and 
which statement defendants knew was materially false. 
And in the trial of this issue the detailed history of the 
entire transaction is admissible as tending to show whether 
the loans were in fact bad and whether defendants knew 
that fact. This scienter is the material condition and 
plaintiff can select one of the directors as sole defendant 
or join others with him. _. 

(4) Considering the evidefice, the court concluded that 
it justified a finding of liability against the defendants, 
but not to the extent of the judgment. The court was of 
opinion that the basis of loss to the bank, that is, the 
amount which should have been charged off, was taken in 
the verdict and judgment at the sum of $223,000 and 
should not have been greater than $135,000, excluding 
entirely, as not sustained by the evidence, the Brotherton 
debts. The court, therefore, reversed the judgment and 
remanded the case for a new trial. 

Plaintiff moved to modify the opinion and judgment 
in such manner as to permit him to remit such part of it 
as the court thought was not supported by the evidence 
and that, as modified, the judgment be affirmed. The 
motion was denied. 

The second trial resulted again, as we have said, in a 
verdict and judgment for plaintiff. In reaching them a 
basis beyond $135,000 was taken and the Circuit Court of 
Appeals held this was error but gave to plaintiff permission 
to file within thirty days from the filing of the opinion in 
the trial court a written election to reduce the judgment 
by the sum in which it exceeded the $135,000 basis. _ 

This was done, and judgment entered accordingly. 
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The case on the facts involves two simple propositions 
—the scienter of defendant when he attested the report 
to the Comptroller and the circumstances under which 
two dividends were declared. Upon these propositions 
twice have juries held against defendant and twice has 
the Circuit Court of Appeals held that there wasisufficient 
evidence to sustain their verdicts, modifying only as to 
certain items of damages. In consideration of: our re- 
viewing power and without reciting the testimony, it is 
enough to say that the findings on these propositions have 
substantial evidence to support them. 

But it is urged that the plaintiff brought this action 
under § 5239, Rev. Stats., in the Circuit Court of the 
United States for the Eastern District of Michigan, in 
which all of the parties resided, and that not that court 
but the state court had jurisdiction. 

The cited section provides for a forfeiture of the franchise 
of a national bank if its directors knowingly violate or 
knowingly permit the violation of any of the provisions 
of the National Bank Act and further provides that in case 
of such violation ‘‘every director who participated in or 
assented to the same shall be held liable in his personal 
and individual capacity for all damages which the as- 
sociation, its shareholders, or any other person, shall have 
sustained in consequence of such violation.” 

This section was considered in Yates v. Jones National 
Bank, 206 U. 8. 158, 179, and it was held that the rule 
expressed by it is exclusive and precludes a common-law 
liability for fraud and deceit. To the same effect are 
Thomas v. Taylor, 224 U.S. 73, and Jones National Bank 
v. Yates, 240 U. 8. 541. Necessarily a federal question 
is involved and there was jurisdiction in the courts below. 
§ 5198, Rev. Stats.; § 4 of the Act.of August 13, 1888, 25 
Stat. 486. Herrmann v. Edwards, 238 U. 8. 107, is not 
opposed to this view. It was there held only that the 
federal cause of action should be, in the absence of diverse 
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citizenship, stated in the bill to give the federal court 
jurisdiction, a condition that is complied with by the dec- 
laration in the present case. 

Defendant attempts to distinguish the present case 
from the cases cited above and, in 77 assignments of error 
concentrated into 18 points, urges the contentions we have 
noted and contentions based on the rulings of the trial 
court in the admission and rejection of evidence and 
charges to the jury and the rulings of the Circuit Court 
of Appeals, and attempts to support them by an elaborate 
and minute argument. Indeed, the whole case is reviewed 
and all of the deductions made by the lower tribunals from 
the evidence combated and the -contentions reviewed 
which were: disposed of by the Circuit Court of Ap- 
peals, in whose decision we concur. To answer in detail 
would extend this opinion to repellent length. It is 
enough to say of them that mee show no reversible 


error. 
Judgment affirmed. 





WOODWORTH v. CHESBROUGH. 


ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SIXTH 
CIRCUIT. 


No. 180. Argued April 19, 20, 1917:—Decided May 21, 1917. 


Finding a verdict and judgment excessive, the Court of Appeals gave 
the party who had recovered them his option to submit to a reversal 
or obtain an affirmance by remitting part of the judgment. The 
party having acted on the latter alternative, Held, that his cross 
writ: of error complaining of the reduction must be dismissed. 

Croks writ of error to review 221 Fed. Rep. 912, dismissed. 
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THE case is stated in the opinion. 


Mr. Edward 8. Clark, with whom Mr. John C. Weadock 
and Mr. H. M. Gillett were on the briefs, for plaintiff in 
error. 


Mr. Thomas A. E. Weadock for defendant in error. 


Mr. Justice McKenna delivered the opinion of the 
court. 


This is a cross writ of error taken by Frank T. Wood- 
worth, defendant in error in No. 179, ante, 72, and is 
presented on the record in that case. 

‘As stated in the opinion in No. 179, the Circuit Court of 
Appeals reversed the judgment obtained by Woodworth 
against Chesbrough on the ground that certain amounts 
computed in the judgment were not'sustained by the 
evidence and, therefore, remanded the case for a new trial. 
Thereupon Woodworth moved to modify the opinion and 
judgment in such manner as to permit him to remit: such 
part of it as the court thought was not supported by the 
evidence and that the judgment, as modified, be affirmed. 
The motion was denied. 

A new trial was had, again resulting in a verdict and 
judgment for Woodworth. The Court of Appeals again 
decided that it was excessive but gave Woodworth per- 
mission to file a remission of the excess. This he did. 

The remittitur recited that plaintiff remits from the 
judgment the sum of $7,708.56, leaving the amount of the 
judgment to be $16,005.44. It was stated that it was done 
in compliance with the opinion of the Circuit Court of 
Appeals ‘‘for the sole purpose of obtaining the entry of a 
final judgment herein, and of securing the affirmance of 
that part of the judgment which is not so remitted, and 
is intended to be without prejudice to plaintiff in any cross 
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proceeding hereafter prosecuted by him before the Su- 
preme Court of the United States, which cross proceeding 
follows and continues to be in connection with any pro- 
ceeding prosecuted in that court by defendant for the 
purpose of reviewing said judgment of the Circuit Court 
of Appeals.” : . 

The Court of Appeals then rendered the following 
judgment: , 

‘““This cause came on to be heard on the transcript of 
the record from the District Court of the United States 
for the Eastern District of Michigan, Northern Division, 
and was argued by counsel. | 

“The court having filed its opinion, and defendant in 
error, Wocdworth, having thereupon filed in this court a 
certified copy of a remittitur filed by him in the court be- 
low whereby it appears ‘that the judgment complained © 
of herein has been reduced by the sum of seven thousand 
seven hundred eight dollars and fifty-six cents ($7,708.56) 
so that it now stands in the court below as a judgment 
for sixteen thousand five dollars and forty-four cents ° 
($16,005.44) and costs, entered as of November 22, 1913, 
and bearing interest from the date at five per cent. 

‘Tt is now here ordered and adjudged by this court that 
the judgment of the said District Court in this cause, as 
so reduced; and as so standing after such reduction, be, 
and the same is hereby affirmed; but that plaintiff in error, 
Chesbrough, recover the costs of this court. 

‘‘The remittitur so filed having contained the clause 
stating that it was intended to be without prejudice to 
plaintiff below (Woodworth) in the prosecution by him of a 
cross writ of error or proceeding in the Supreme Court if 
defendant below should proceed in that court to review 
this judgment, and this court being unwilling to embarrass 
the party, Woodworth, in his attempt to preserve any 
right of review to which he may be so ccntingently. en- 
titled, approval of such remittitur as a sufficient com- 
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pliance with the opinion on file, is not withheld because 
of the presence therein of such attempted reservation; 
but such approval is not to be taken to imply that such 
right of review can thereafter exist, or that such attempted 
reservation has any effect to make the remittitur other 
than absolute and unconditional.” 

In assertion of the right attempted to be reserved Wood- 
worth prosecutes this writ of error. 

A motion is made to dismiss the writ of error, and we 
think it should be granted. Woodworth is in the some- 
what anomalous position of having secured a judgment 
against Chesbrough and yet seeking to retract the condi- 
tion upon which it was obtained. This he cannot do. 
Koenigsberger v. Richmond Silver Mining Co., 158 U. 8. 
41, 52.. He encounters, besides, another obstacle: If the 
remittitur be disregarded the judgment entered upon it 
must be disregarded and the original judgment of the 
Circuit Court of Appeals restored, which, not being final, 
cannot be reviewed. 

Dismissed. 





UNITED STATES ET AL. v. ILLINOIS CENTRAL 
RAILROAD COMPANY. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF ILLINOIS. 


No. 310. Argued April 13, 16, 1917.—Decided May 21, 1917. 


- An order of the Interstate Commerce Commission assigning a cause for 
hearing upon an issue of reparation is not an order in the sense of § 1 
of the Commerce Court Act, 36 Stat. 539; Judicial Code, § 207; and 
the District Court has no jurisdiction to enjoin the Commission 
from proceeding with such hearing. Procter & Gamble Co. v. United 

_ States, 225 U.S. 282. 
Reversed. 
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THE case is stated in the opinion. 


Mr. Assistant Attorney General Underwood, with whom 
Mr. Blackburn Esterline, Special Assistant to the Attorney 
General, was on the brief, for the United States. 


Mr. Joseph W. Folk for the Interstate Commerce Com- 
mission. 


Mr. Robert V. Fletcher, with whom Mr. Blewett Lee was 
on the brief, for Repallt, 


Mr. Justice McKenna delivered the opinion of the 
court. 4 


Appeal from a decree cancelling an order of the Inter- 
state Commerce Commission fixing a hearing of certain 
complaints made to it by certain coal companies for dam- 
ages for alleged failure to furnish cars upon demand, and 
enjoining proceedings upon the complaints. 

The decree was granted, three judges sitting, upon the 
petition of appellee, herein referred to as the railroad 
company. 

The railroad company is an intrastate and interstate 
carrier of freight and passengers and among other com- 
modities transports coal on its line, which, during the 
years 1911, 1912 and 1913, was shipped in interstate com- 
merce by producers thereof on through rates established 
by the railroad company. 

Certain coal companies, shippers over the lines of the 
railroad company, filed petitions before the Interstate 
Commerce Commission asking that damages be assessed 
against the railroad company for an alleged failure to 
supply a sufficient number of coal cars for their respective 
shipping needs. 

The petitions were received by the Commission and 
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were by it treated as substantially presenting but a single 
complaint, were so numbered as to indicate the fact, 
and were thereafter in all proceedings treated and disposed 
of together by one report and order. 

The railroad company filed an answer to each complaint 
in which it denied the jurisdiction of the Commission to 
award damages for failure to furnish coal cars and averred 
that in actions of such character exclusive jurisdiction 
is in the courts. In due course a hearing was had by the 
Commission and the railroad company objected to any 
further proceeding before it on the ground of want of 
jurisdiction, at least as to so much of the complaints of 
the coal companies as dealt only with damages, and moved 
that so much of the complaints as-dealt with the demand 
for damages be dismissed. 

At the argument of the motion counsel for the coal 
companies expressly declared that. so much of the com- 
plaints as charged any undue and unlawful discrimination 
by the railroad company in the distribution of its cars was 
dismissed and it was stipulated that the complaints 
should be considered as so amended as to omit such 
charges. Thereafter the matter proceeded upon the sole 
issue of damages for alleged failure to furnish cars upon 
demand. 

On January 30, 1915, four members of the Commission 
filed a report holding that the Commission had jurisdic- 
tion to consider the complaints and award whatever 
damages might be proved. Three members dissented. 

The reports are attached to the petition. 

A petition for rehearing was made and denied and on 
August 18, 1915, the Commission entered its order assign- 
ing the cause for further hearing upon the issue of repara- 
tion. The following is the order entered: 

““No. 6128—Vulcan Coal and Mining Company vs. 
Illinois Central Railroad Company. No. 6128 Sub-No. 
1—St. Louis-Coulterville Coal Company vs. Hlinois Cen- 
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tral Railroad Company. No. 6128 Sub-No. 2—Groom 
Coal Company vs. Illinois Central Railroad Company. 

“The above-entitled cases are assigned for hearing 
October 1, 1915, ten o’clock a. m., at Hotel Jefferson, St. 
Louis, Mo., before Examiner Wilson. 

‘“‘By the Commission.” _ 

In the appellee’s petition in the District Court it alleged 
that the hearing would be proceeded with unless re- 
strained, that the railroad company would be compelled 
to attend such hearing, would be put to great expense and 
that in all probability an order of reparation would be 
made; that the railroad company would be forced to 
defend at great trouble and expense three separate and sev- 
eral suits at law based on such awards, all of which would 
depend upon the same facts and principles of law, thereby 
subjecting the railroad company to a multiplicity of suits; 
and that if reparation should be awarded it would be 
placed at great disadvantage in defending suits based on 
the awards, since the Commission’s finding of the ultimate 
facts.is by statute made prima facie correct and no op- 
portunity. is given for a judicial review of the strength 
and. competency of the evidence upon which such a find- 
ing rests. 

A subpeena against the United States was prayed and 
an order annulling the order of the Commission and, 
pending the hearing, restraint of the Commission and its 
members from action. 

The United States, appearing by its counsel, moved to 
dismiss the petition on the grounds that—(1) The action 
of the Commission did not constitute an order within the 
meaning of‘§ 1 of the act entitled ‘‘An Act to Create a 
Commerce Court” and that the court, therefore, was 
without jurisdiction to enjoin or annul or suspend the 
same in whole or in part. (2) The petition is an attempt 
in advance of any action or order of the Commission to 
enjoin it from acting and. proceeding on a complaint 
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brought and pending before it. (3) The Act to Regulate 
‘Commerce makes an order for the payment of money 
only prima facie evidence, cuts off no other defense, takes 
no question from court or jury nor in any wise denies due 
process of law; that ‘‘such an order is merely a rule of 
evidence, and notice of a hearing at which such an order 
may be entered is not an order within the Meaning of 
section 1 of the act entitled ‘An act to create a Commerce 
Court,’ ete., approved June 18, 1910, and the court has 
no jurisdiction to enjoin, set aside, annul, or suspend the 
same in whole or in part.” 

The motion to dismiss was denied and the United States, 
without waiving it, moved to dismiss the petition on the 
ground that it was without. equity and did not state a 
cause of action. | 

. It was decreed that the Commission had no jurisdiction 
to hear and determine the complaints of the coal com- 
panies, that its order be cancelled, and it be permanently 
enjoined from further proceeding with the hearing of the 
complaints. 

The Interstate Commerce Commission appeared in the 
suit and also moved to dismiss the petition on the grounds 
—(1) That the order of the Commission was merely a 
notice of a hearing and not a reviewable order. (2) That 
the principal office of the Commission is in Washington 
and suit to enjoin any of its proceedings must be brought 
in the District of Columbia, and not in the Eastern Dis- 
trict of Illinois. (4) That irreparable injury was not 
shown. 

After certain admissions and denials of the petition the 
Commission asserted its jurisdiction. 
In support of the decree the contention of the railroad 
company is that the Interstate Commerce Commission 
has no jurisdiction to award damages for failure to furnish 
cars and that this was the only issue submitted to the 
Commission and the only issue decided by it. The Com- 
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‘mission having no jurisdiction, the further contention is 
that the railroad company can restrain its order because 
it will subject the company to the trouble and expense of 
the hearing, the probability of an order of reparation 
against it, and a multiplicity of suits, in which suits it will 
be confronted by the order of reparation as evidence with- 
out opportunity for judicial review of the strength and 
competency of the evidence. 

The contentions and the recited consequences of the 
order of the Commission are met by opposing ones. The 
United States asserts that the action of the Commission 
fixing a day for the hearing of the complaints of the coal 
companies is not an order within the meaning of § 1 of 
the Act of June 18, 1910, creating the Commerce Court 
(36 Stat. 539), and the subsequent Act of October 22, 1913, 
abolishing that court and transferring the jurisdiction 
conferred upon it to the several district courts of the 
United States. (388 Stat. 208, 219.) It is only by virtue 
of those acts, it is said, that the United States can be sued 
and it is provided by them that the United States can only 
be sued in ‘‘cases brought to enjoin, set aside, annul, 
or suspend in whole or in part any order of the Interstate 
Commerce Commission.’”? The Commission makes the 
same contention and some others and both it and the 
United States insist that the action of the Commission 
was not an order within the meaning of the cited provision. 
Procter & Gamble Co. v. United States, 225 U.S. 282, 293, 
is adduced as authority for the insistence. 

The Procter & Gamble Company was the owner of 
500 railroad tank cars used for the transportation of its 
products over the lines of certain railroads, and the com- 
pany filed a complaint before the Interstate Commerce 
Commission complaining of demurrage rules of the rail- 
road companies, which had been approved by the Com- 
mission, as unjust and oppressive and alleging that to 
enforce them would create preferences and discrimina- 
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_tions forbidden by the Interstate Commerce Act. 'The 
‘complaint was not sustained and an award of relief was 
denied. 

Thereupon the Procter & Gamble Company filed a peti- 
tion in the Commerce Court in which the company re- 
peated its accusations against the demurrage rules and 
charged also that the order of the Commission dismissing 
its complaint was null and void and beyond the power of 
the Commission in that it sustained the validity of the 
rules. 

The Commerce Court held that it had jurisdiction of the 

_ cause and that, for the purpose of jurisdiction, the refusal 
of the Commission to afford the relief prayed for was the 
exact equivalent of an order granting affirmative relief, 
and, as a corollary of this power, it was further decided 
that there was jurisdiction to award pecuniary relief for 
demurrage if any was illegally exacted. On the merits the 
court decided against the Procter & Gamble Company. 

This court reversed the ruling and held that the Com- 

merce Court had no jurisdiction as the order of the Com- 
mission neither compelled ‘‘the doing or abstaining from 
doing of acts embraced by a previous affirmative com- 
mand of the Commission.” The reasoning of the court 
explored the whole act and omitted no circumstance which 
could bear on its construction and its efficacy for the pur- 
pose for which it was enacted. Considering the first and 
second subdivisions of § 1, (§ 207 of the Judicial Code,) 
which deals with the jurisdiction of the Commerce Court, 
it was said that the first ‘provides for the enforcement of 
orders, that is, the compelling of the doing or abstaining 
from doing of acts embraced by a previous affirmative 
command of the Commission;”’ and that the second, ‘‘deal- 
ing with the same subject from a reverse point of view, 
provides for the contingency of a complaint made to the 
court by one seeking to prevent the enforcement of orders 
of the Commission such as are contemplated by the first 
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paragraph. In other words, by the codperation of the two 
paragraphs, authority is given on the one hand, to enforce 
compliance with the orders of the Commission if lawful, 
and, on the other hand, power is conferred to stay the en- 
forcement of an illegal order.’’ Other provisions of the 
act were said to be as convincing. 

It will thus be observed, as said by counsel for the Com- 
mission, ‘‘the power of a court ‘to stay the enforcement 
of an illegal order’ is, in a sense, reciprocal to its power 
to enforce compliance with an order of the Commission, 
‘if lawful.’ . . . And just as the district court would 
have been powerléss, in the instant case, to compel the 
appellee to attend the hearing with respect to which the 
notice had been given, so also was it without lawful au- 
thority to annul that notice or to enjoin the Commission 
from proceeding in the premises.” And again, as other 
counsel say, the alleged order was nothing more than 
notice of a hearing which the railroad company might 
attend or not, as it saw fit. 

The notice, therefore, had no characteristic of an order, 
affirmative or negative. It was a mere incident in the 
proceeding, the accident of the occasion—in effect, and, 
it may be contended, in form, but a continuance of the 
hearing. The fact that the continuance was to another 
day and place did not change its substance or give it the 
character described in Procter & Gamble Co. v. United 
States, one which constrained the railroad company to 
obedience unless it was annulled or suspended by judicial 
decree. 

It is not necessary to pass upon the other contentions of 
appellants. 

Decree reversed and cause remanded with directions to 

grant the motions to dismiss the petition. 
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WEST v. EDWARD RUTLEDGE TIMBER 
COMPANY ET AL. 


APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT. 


No. 276. Argued May 7, 8, 1917.—Decided May 21, 1917. 


The Act of March 2, 1899, c. 377, 30 Stat. 993, in providing for con- 
veyance to the United States by the Northern Pacific Railroad 
Company of lands within the Mount Ranier National Park in ex- 
change for public lands to be selected elsewhere, is to be construed 
as extending to that company’s successor in title though no succes- 
sor is named; and the Northern Pacific Railway Company, recog- 
nized as such successor by the Land Department both in the making 
of the conveyance of base lands and in the enjoyment of the right 
of lieu selection, is not to be denied that right upon the hypothesis 
that the Northern Pacific Railroad Company had ceased to exist 
before the date of the act.° 

In surveying and reporting on public lands, a deputy surveyor de- 
scribed them as suitable for grazing, if cleared, but more valuable 
for timber at the time. This having been accepted and acted upon 
by the Land Department as a description of the lands as non- 
mineral, Held, that they were to be regarded as “classified as non- 
mineral at the time of actual Government survey,” for the purposes 
of lieu selection’ by the Northern Pacific Railway Company under 
the Act of March 2, 1899, supra. 

Whether a preliminary lieu selection of unsurveyed public land may 
be said to designate the tract “with a reasonable degree of certainty,” 
under the Act of March 2, 1899, supra, is.a question in the nature of 
a question of fact to be determined upon the circumstances of each 
case. A description in terms of future survey may suffice if the land 
may be located therefrom with the aid of an adjoining survey already 
made. 

Semble, that the rule limiting inquiry in this court to questions pre- 
sented to the court below (Montana Railway Co. v. Warren, 137 
U. 8. 348) is not confined to questions of procedure and is not in- 
flexible. 

221 Fed. Rep. 30, affirmed. 
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Suit by appellant West (he was plaintiff in the court be- 
low and we shall so refer to him) against appellees, the 
Edward Rutledge Timber Company and the Northern 
Pacific Railway Company (to be referred to as the timber 
company and railway company, respectively,) to have 
plaintiff declared the owner of certain described lands, the 
railway company and the timber company decreed to hold 
title thereto in trust for him, to compel a conveyance to 
him and to have his title to the lands quieted. 

Plaintiff alleged himself qualified to locate and did 
locate and settle upon the lands, they being then unsur- 
veyed and vacant, unoccupied and unreserved lands be- 
longing to the United States as to which no claim of right 
or title to or interest in them had been made by any per- 
son, nor was there any evidence whatsoever upon the 
lands or any part thereof, or in the United States Land 
Office for the district (Coeur d’Alene Land District), or 
in the General Land Office in Washington showing any 
claim, right, title or interest in any other person, nor were 
there any marks, blazes, notices or any other evidence 
of the location, selection, claim or possession marked or 
traced upon the ground, or upon or near the same, nor 
had the boundaries thereof been traced or located by — 
reference to any natural objects or monuments of any 
kind or character. 

That on July 17, 1905, the official plat of the survey of 
the lands was filed in the local land office in Coeur d’ Alene 
City, Idaho, and on that day the lands became open to 
entry under the homestead laws of the United States and 
on that day plaintiff duly made application to enter them 
under the homestead laws, which application was rejected 
by the local land office, and, on May 10, 1910, the order 
of rejection was approved by the Secretary of the Interior 
and the case finally closed. 

That on June 21, 1901, the railway company filed in the 
General Land Office its selection list No. 61 which con- 
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tained the following pretended description, to-wit, ‘“‘the 
Southeast Quarter of Section 20, Township 44 N orth, 
Range 3 E., B. M.”’ 

That the description was wholly imaginary and that 
no lands in the State of Idaho or elsewhere were or could 
be so designated or described for the reason that at the 
time of filing the list no such survey had been made or 
attempted. That neither the railway company nor the 
timber company knew or pretended to know what lands 
were referred to or knew that in the event of a survey the 
description would be applied to the lands occupied by 
plaintiff. That the description was wholly insufficient to 
locate the lands or any part or parcel thereof, rendering 
the list and selection of the railway company wholly void 
and of no effect whatsoever. ) 

That on October 10, 1910, a patent to the lands was 
issued to the railway company. _ 

That (this on information and belief) the railway com- 
pany conveyed the lands to the timber company and 
that company now claims to have the legal title to the 
same. 

That neither the railway company nor the timber com- 
pany nor any agent or employee of either has ever been 
in possession of the lands, but plaintiff, ever since May 15, 
1903, has been and now is in possession thereof ; that 
neither the railway company nor the timber company 
has ever complied with the laws of the United States so'as 
to entitle either of them to claim any interest in or right 
to the lands as against plaintiff. . 

That the decision of the local land office and the succes- 
sive approval thereof by the Commissioner of the General 
Land Office and the Secretary of the Interior were and 
are wrongful, unlawful and based upon an ¢érroneous 
construction of the law and upon a statement of facts 
concerning which there was and is no conflict. 

That at the time the patent was issued to the railway 
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company. plaintiff was and now is the owner of the lands 
and the issue of the patent to the railway company was 
contrary to and without authority of law and in violation 
of plaintiff’s rights; that the railway company was with- 
out any right or authority at law to select or claim the 
lands or any part thereof and that the Act of Congress of 
March 2, 1899, upon and by virtue of which the railway 
company based its right to select and claim the lands, is 
unconstitutional and void and confers no right whatsoever 
upon the railway company to select or claim the lands or 
any part thereof against plaintiff. 

The answer of the timber company admitted certain 
allegations of the bill of complaint but denied that the 
lands were vacant and open td settlement or that they were 
unclaimed or unsegregated or not marked or traced by 
boundaries, and alleged that the fact of their appropria- 
tion and segregation appeared on the records of the local 
land office and of the General Land Office and that the 
boundaries and lines of survey were duly and plainly 
traced and marked out upon the lands and located by 
monuments long prior to the time of plaintiff’s settlement 
thereon, and that plaintiff had full knowledge thereof and 
did not enter upon the lands in good faith but only in the 
hope that the claim of the timber company and railway 
company might be defeated on technical grounds. 

That on June 21, 1901, the railway company made selec- 
tion of the lands under the provisions of the Act of Con- 
gress entitled ‘‘An Act To set aside a portion of certain 
lands. in the State of Washington, now known as the 
Pacific Forest Reserve, as a public park, to be known as 
the Mount Ranier National Park,’ approved March 2, 
1899, 30 Stat. 993, in lieu of an equal quantity of land 
relinquished to the United States pursuant to the provi- 
sions of the act. That such selection was duly made in 
accordance with the conditions of the act and the rules 
and regulations of the Land Department and described 
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as required by the act, and the selection was in all respects 
regular. 

That on July 17, 1905, the official township plat was 
filed in the -local land office and the railway company, 
in accordance with the provisions of §4 of the act of 
_ Congress, filed a new selection list which conformed to the - 
provisions of the act and the rules and regulations of 
the Land Department. 

That at the time plaintiff made his alleged settlement 
upon the lands they had been surveyed and the lines of 
survey traced, and all other conditions are alleged to have 
been satisfied. 

The timber company prayed that it be dismissed with 
costs. 

The answer of the railway company was substantially 
the same as that of the timber company. 

To the issues thus framed the evidence was addressed, 
upon which a decree was entered for defendants dismissing 
the bill, neither party to recover costs or disbursements 
from the other. 210 Fed. Rep. 189. It was affirmed by 
the Circuit Court of Appeals. 221 Fed. Rep. 30. 


Mr. S. M. Stockslager, with whom Mr. A. H: Kenyon 
and Mr. Seabury Merritt were on the briefs, for appellant. 


Mr. Charles Donnelly and Mr. Stiles W. Burr, with 
‘whom Mr. Charles W. Bunn and Mr. James B. Kerr were 
on the brief, for appellees. | 


Mr. Justice McKenna, after making the above state- 
ment, delivered the opinion of the court. 


The controversy in the case turns on the construction 
and application.of the act of Congress. Because of it the 
land offices, local and general, rejected plaintiff’s applica- 
tion to enter the lands as a homestead. By virtue of it 
the railway and its grantee, the timber company, assert. 
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title. Its primary purpose was to set aside certain public 
lands as a national park to be known as the Mount Ranier 
National Park. An obstacle to the purpose was a grant 
of the desired lands to the Northern Pacific Railroad Com- 
pany and their relinquishment had to be provided for. 
This was done (§ 3) by authorizing the company to select 
an equal quantity of public lands elsewhere, or, more 
specifically, within any State into or through which the 
railroad ran. There was qualification of the character of 
the lands to be selected. They were to be “‘nonmineral 
public lands, so classified as nonmineral at the time of 
actual Government survey, which has been or shall be 
made, . . . not reserved and to which no adverse 
right or claim shall have attached or have been initiated 
at the time of the making of such selection.”’ 

It was provided (§ 4) that upon the filing by the rail- 
road company of the selection at the local land office and 
payment of fees prescribed by law in analogous cases and 
the approval by the Secretary of the Interior, he should 
cause a patent to issue to the company conveying to it 
the lands so sélected; that ‘‘in case the tract so selected 
shall at the time of selection be unsurveyed, the list filed 
by the company . . . shall describe such tract in 
such manner as to designate the same with a reasonable 
degree of certainty”; and that within three months after 
the tract shall have been surveyed and the plats thereof 
filed a new selection shall be filed by the company de- 
scribing the tract according to such survey. And, further, 
that in case the tract as originally selected and described 
in the list filed in the local land office shall not precisely 
conform to the lines of the official survey, the company 
shall be permitted to describe such tract anew, so as to 
work such conformity. 

Construing the act by its words there would seem to be 
no difficulty in determining its meaning. It would seem 
to be simple in purpose and clear in provision to accom- 
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plish the purpose. But plaintiff raises various questions 
~ uponit. He asserts: (1) That the grant was to the North- 
ern Pacific Railroad Company and could not be availed 
of by its successor through foreclosure, the Northern 
Pacific Railway Company. (2) That the lands were 
classified as mineral under the Act of Congress of Febru- 
ary 26, 1895, 28 Stat., 683, and the classification approved 
by the Secretary of the Interior March, 1901, and the sur- 
veyor having failed to make any classification of the lands 
in terms as non-mineral they were not subject to selection. 
(3) That if the first and second contentions be untenable, 
the lands were not described ‘‘ with a reasonable certainty’’ 
so as to bar the rights of settlers in good faith without 
actual or constructive notice. 

(1) The argument advanced to support this proposition 
is that. by the foreclosure proceedings the Northern Pacific 
Railroad Company ceased to exist and, if everything it 
had or.had an interest in did not go out of existence with 
it, at least its rights under the Act of 1899 did, and yet 
counsel say plaintiff has nothing to do ‘‘with the question 
whether the conveyance of the lands to the United States 
under the provisions of the act conveyed a valid title.” 
It would be somewhat anomalous indeed if the act con- 
veyed to the United States a valid title but did not convey 
to the railroad anything substantial that could be trans- 
ferred by sale under the decree of a court to the successor 
of that company. We might ask the question, Where in 
the world were the rights conveyed to the railroad com- 
pany left—and if left at all, by whom were they to be 
enforced or availed of? 

We agree with the District Court that as a mere matter 
of construction the contention of plaintiff must be re- 
jected. In July, 1896 (Northern. Pacific Ry. Co. v. Boyd, 
228 U.S. 482, 490; Northern Pacific Ry. Co. v. United States, 
176 Fed. Rep. 706), three years prior to the act of Con- 
gress, the railway company had become successor to the 
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railroad company, its vendor through the foreclosure 
proceedings of the lands the Government desired, and yet 
the latter company was designated in the act as the com- 
pany to select the lands in compensation for those desired 
and taken by the Government for the Mount Ranier 
National Park. ‘It may be, as said by the District Court, 
a matter of speculation why the railroad company rather 
than the railway company was named as grantee, but it is 
certain it was done in recognition of rights and not in mere 
jugglery to obtain lands for the National Park and convey 
nothing to either company in return—nothing to the 
railroad company because, according to the contention, 
it had gone out of existence; nothing to the railway com- 
pany because, according to the contention, it had not 
succeeded to the rights of the railroad company. On the 
contrary, we must assume that the act was passed and 
the railroad company selected to consummate the ex- 
change either by itself or by its successor, the railway 
company, or by both. And this was done and the two 
companies and the trustees of the railway company’s 
mortgage joined in a deed of reconveyance to the United 
States. And this purpose of the act and what was done 
under it was recognized by the Land Department. Dav- 
enport v. Northern Pacific Ry. Co., 32 L. D. 28; Ferguson 
v. Northern Pacific Ry. Co., 33 L. D. 634; Idaho v. Northern 
Pacific Ry. Co., 37 L. D. 135, 138. See also Delany v. 
Same, 45 L. D. 6. It is pertinently said by counsel for the 
railway company: “‘The government itself is satisfied 
with its title; and certainly it cannot, while retaining that 
title, deny to those from whom it was obtained the lands 
offered in exchange.” 

(2) As we have seen, the right was to select ‘‘an equal 
quantity of nonmineral public lands, so classified as non- 
mineral at the time of actual Government survey.” The 
lands are in fact non-mineral, but the contention is that 
they were not so classified at the time of actual survey. 


98 OCTOBER TERM, 1916. 


Opinion of the Court. 2440.8. 


The deputy surveyor who made the survey reported that 
the lands, if cleared, would be suitable for grazing, but 
-at the time of the report were more valuable for their 
timber. ‘This, it is contended, is not a classification of the 
lands as non-mineral, that it was not a classification but 
an omission to classify—negative, not affirmative; in- 
ferential, not positive—and therefore not a compliance 
with the statute. We cannot concur. The report was 
accepted by the department as a description of the lands 
as non-mineral. They could be made suitable for grazing, 
was the report; pending that time they were more valuable 
for their timber. There was positive description of their 
character; words excluding some other character were not 
necessary. Classification is characterization through the 
selection of some quality or feature, and therefore lands 
may be classified as pasture (grazing), timber, arable or 
mineral. It is determined by surface indications. Min- 
erals may be hidden under any surface, but a surveyor 
is not expected to explore for them that he may include or 
exclude reference to them in his reports. Such character is 
exceptional, besides, and considered by the land office as 
absent if not noted.! 

The contention that the lands were classified as mineral 
under the Act of February 26, 1895, is answered by the 
admission made at the trial that the records do not show it. 

(3) The act of Congress authorized the selection of an 
unsurveyed tract, but required it to be described ‘‘in such 
manner as to designate the same with a reasonable degree 
of certainty,”’ and it was provided that when surveyed a 
new list was to be-filed describing the tract ‘‘according . 
to such survey.” 

The lands, we have seen, were designated by sectional 





1 Davenport v. Northern Pacific Ry. Co., 32 L. D. 28; Bedal v. St. Paul, 
M. & M. Ry. Co., 29 L. D. 254; Idaho v. Northern Pacific Ry. Co., 37 
L. D. 185; Si. Paul, M. & M. Ry. Co., 34 L. D. 211; Northern Pacific 
Ry. Co., 40 L. D. 64. 
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number, township and. range, and it is contended that 
such designation—‘‘terms of future survey,” as counsel 
term it—was not a description ‘‘with a reasonable degree 
of certainty.”’ 

This seems to have been the only contention submitted 
to the Court of Appeals and upon careful consideration 
the court decided against the contention upon the Act 
of 1899 and, in analogy, upon other acts of Congress in 
relation to the public lands and also upon the rules and 
decisions of the Land Department. It is not necessary to 
repeat the reasoning of the court. What was a description 
having ‘‘a reasonable degree of certainty” was to be 
determined by the circumstances.- It was in the nature of 
a question of fact and had tésts for decision, as tae Court 
of Appeals pointed out. It had the aid of an adjoining 
survey and the lands could be readily located from such 
survey. It was pointed out that the act of Congress did 
not require exactness; it contemplated a subsequent read- 
justment. ‘‘The filing of the first list is in a sense pre- 
liminary to obtaining the patent. It initiates the right, 
and not as much particularity and exactness is ordinarily 
required as to where final stages are to be observed in 
clearing up and completing the transaction. In fact, by 
contemplation of the statute, the new selection is required 
to conform with the established survey and thus to correct 
the description in the primary selection. By reasonable 
intendment, therefore, we are impressed that the descrip- 
tion cae in the Railway Company’s list No. 61, 
under the conditions prevailing of the survey of hin 
45 to the north and the proximity of the land in question 
thereto, designated the land with a reasonable degree of 
certainty, and must be held sufficient as a matter of law.” 
For the premises from which this excerpt is the conclusion 
we refer to the opinion. 

The Court of Appeals said that the question of the 
sufficiency of the description was ‘‘the single question 
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urged” for its decision and counsel for defendants contend 
that no other question is open to our review, and cite 
Montana Railway Co. v. Warren, 137 U. 8. 348, 351. 
Plaintiff replies that the principle of that case applies 
only to questions of procedure and not to questions of 
jurisdiction or the foundation of the right, adducing 
Rosen v. United States, 161 U. S. 29; Old Jordan Mining 
& Milling Co. v. Société Anonyme Des Mines, 164 U. S. 
261; Gila Valley, Globe & Northern Ry. Co. v. Hall, 232 
U.S. 94. See also Magruder v. Drury, 235 U. 8. 106, 113. 
The distinction between questions seems to be artificial. 
The essential circumstance would seem to be that a review 
is sought of that which was not decided, not submitted 
at all or withdrawn from submission and which, if it had 
been submitted, might have been decided in favor of the 
appealing party. 
However, in deference to the earnestness of counsel, 
we have considered the questions. 
Affirmed. 





E. I. DU PONT DE NEMOURS POWDER COMPANY 
ET AL. v. MASLAND ET AL. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT. 


No. 210. Argued May 4, 1917.—Decided May 21, 1917. 


In a suit to enjoin defendant from using or disclosing secret processes 
of plaintiff’s business, defendant, while in effect conceding that he 
learned them through his former confidential employment by plain- 
tiff, denied that they were secret and insisted on his right to use them 
as processes well known to the trade and to reveal them to expert 
witnesses in making his defense. Held, that, during the taking of 
proofs, defendant might properly be enjoined from disclosing the 
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processes to experts or other witnesses, the restraint not extending 
to his own counsel, and that the trial judge in his discretion might 
reveal them to such persons, at such times, and under such precau- 
tions as he might deem necessary in the progress of the case. 

In such a case the right of the defendant to make a full defense is 
limited by his duty to abstain from any fraudulent abuse of the 
trust which was reposed in him by the plaintiff. 

The word “‘property,”’ as applied to trade-marks and trade secrets, 
ig an unanalyzed expression of certain secondary consequences of the 
primary fact that the law makes some rudimentary requirements 
of good faith. 

224 Fed. Rep. 689, reversed. 


THE case is stated in the opinion. 


Mr. Edwin J. Prindle, ith whom Mr. Warren H. 
Small, Mr. John P. Laffey and Mr. Kenneth S. Neal were 
on the brief, for petitioners. 


Mr. George Wharton Pepper, with whom Mr. John G. 
Johnson and Mr. Frank Smith were on the brief, for 
respondents. 


Mr. Justice Homes delivered the opinion of the court. 


This is a bill to prevent the defendant Walter E. Mas- 
land from using or disclosing secret processes the knowl- 
edge of which was acquired by the defendant while in the 
plaintiffs’ employ. The defendant admits that he intends 
to manufacture artificial leather, to which some of the 
plaintiffs’ alleged secret processes relate, but denies that 
he intends to use any inventions, trade secrets, or secret 
processes of the plaintiffs that he may have learned in any 
confidential relation, prefacing his denial, however, with 
the averment that many of the things claimed by the 
plaintiffs are well known to the trade. A preliminary in- 
junction was refused at first. 216 Fed. Rep. 271. But 
before the final hearing the defendant proposed to employ 
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one or more experts and to make such disclosures to them 
as the preparation of the defence might require. There- 
upon the District Court issued a preliminary injunction 
against disclosing any of the plaintiffs’ alleged processes 
to experts or witnesses during the taking of proofs, but 
excepting counsel, with leave to move to dissolve the in- 
junction if occasion to consult experts arose. Later a 
motion to dissolve was denied and the hearing was con- 
tinued for a decision by the Appellate Court. 222 Fed. © 
Rep. 340. The Circuit Court of Appeals reversed the 
decree. 224 Fed. Rep. 689. Before any further order 
was entered the writ of certiorari was granted by this 
court. 

The case has been considered as presenting a conflict 
between a right of property and a right to make a full 
defence, and it is said that if the disclosure is forbidden 
to one who denies that there is a trade secret, the merits 
of his defence are adjudged against him before he has a 
chance to be heard or to prove his case. We approach 
the question somewhat differently. The word property 
as applied to trade-marks and trade secrets is an unan- 
alyzed expression of certain secondary consequences of 
the primary fact that the law makes some rudimentary 
requirements of good faith. Whether the plaintiffs have 
any valuable secret or not the defendant knows the facts, 
whatever they are, through a special confidence that he 
accepted. The property may be denied but the confidence 
cannot be. Therefore the starting point for the present 
matter is not property or due process of law, but that the 
defendant stood in confidential relations with the plain- 
tiffs, or one of them. These have given place to hostility, 
and the first thing to be made sure of is that the defendant 
shall not fraudulently abuse tne trust reposed in him. 
It is the usual incident of confidential relations. If there 
is any disadvantage in the fact that he knew the plaintiffs’ 
secrets he must. take the burden with the good. 
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The injunction asked by the plaintiffs forbade only the 
disclosure of processes claimed by them, including the 
disclosure to experts or witnesses’ produced during the 
taking of proofs—but excepting the defendant’s counsel. 
Some broader and ambiguous words that crept into the 
decree, seemingly by mistake, may be taken as stricken 
out and left on one side. This injunction would not pre- 
vent the defendant from directing questions that should 
bring out whatever public facts were nearest to the alleged 
secrets. Indeed it is hard to see why it does not leave the 
plaintiffs’ rights somewhat illusory. No very clear ground 
as yet has been shown for going further. But the judge 
who tries the case will know the secrets, and if in his 
opinion and discretion it should be ¥ieshld and necessary 
to take in others, nothing will prevent his doing so. It 
will be sadeetaca that if, in the opinion of the trial judge, 
it is or should become necessary to reveal the secrets to. 
others it will rest in the judge’s discretion to determine 
whether, to whom, and under what precautions, the revela- 
tion should be made. 

Decree reversed and case remanded for further proceedings 

un conformity with this opinion. 
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ERROR TO THE SUPREME COURT OF THE STATE OF NEVADA, 
No. 237, Submitted April 30, 1917.—Decided May 21, 1917. 


In an action against a carrier for breach of a contract to furnish an 
interstate train, the defendant objected when the trial opened that 
no rate for such trains had been filed with the Interstate Commerce 

Commission and, while the trial was in progress, offered an amend- 
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ment to the answer, setting up this defense. Under the state practice 
the defense was not cognizable unless pleaded, and the amendment, 
not having been suggested until months after the commencement 
of the action while other defenses had been interposed, was rejected 

- by the state trial court as coming too late, and this ruling was 
affirmed by the State Supreme Court as a proper exercise of the trial 
court’s discretion. It being evident that the decision merely enforced 
the, state practice with no purpose to evade the claim of federal 
right, Held, that a writ of error from this court must be dismissed. 

In the trial of an action against a carrier upon a contract for interstate 
transportation the plaintiff may be entitled to the presumption that 
the carrier filed such rates as were requisite to sustain the contract, 
the pleadings being silent on the subject. 

Writ of error to review 38 Nevada, 156, dismissed. 


THE case is stated in the opinion. 
Mr. James Glynn for plaintiff in error. 


Mr. Sardis Summerfield and Mr. John E. Raker for 
defendant in error. 


Mr. Justice Hoimes delivered the opinion of the court. 


This is an action for breach of a contract to furnish 
plaintiff, (defendant in error,) aspecial train to carry him 
from Reno, Nevada, to Doyle, California, where his son 
was ill, and to bring the two back from that place. The 
plaintiff got a judgment, and the only question before us 
is whether any rights of the defendant under the Act to 
Regulate Commerce have been infringed. The ground 
on which such an infraction is alleged is that the trial 
court, after the trial had been going on for more than a 
day, refused to allow the answer to be amended so as to set 
up that no tariff rate for special trains had been filed by 
the defendant and that therefore the contract was illegal. 
The defendant had mentioned the point at the beginning 
of the trial but this was the first time that it was presented 
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in proper form under the state practice, although some 
months had elapsed since the beginning of the suit and 
demurrers and other defences had been interposed with- 
out suggesting this one. The Supreme Court of the State 
declined to overrule the discretionary judgment of the 
court below. 38 Nevada, 156. 

Upon the question whether a claim of immunity under 
a statute of the United States has been asserted in the 
proper manner under the state system of pleading and 
practice ‘‘the decision of the state court is binding upon 
this court, when it is clear, as it is in this case, that such 
decision is not rendered in a spirit of evasion for the pur- 
pose of defeating the claim of federal right.’ Atlantic 
Coast Line R. R. Co. v. Mims, 242 U. 8. 532, 535. The 
most that could be said in this case was that the Supreme 
Court was influenced in its judgment by the fact that the 
railroad, after treating the plaintiff very badly, was trying 
to escape liability by an afterthought upon a debatable 
point of law—not at all by the fact that the law involved 
was federal. The plaintiff had tried the case relying upon 
the presumption which was sufficient as the pleadings 
stood. Cincinnati, New Orleans & Texas Pacific Ry. Co. 
v. Rankin, 241 U. S. 319. The court reasonably might 
decline to put him to procuring other evidence from a 
distance, on tlie last day of the trial, upon a new issue 
presented after his evidence was in. We perceive no 
reason why this court should interfere with the practice 


of the State. 
Writ of error dismissed. 


Tue Cuer Justice and Mr. Justice CLARKE dissent. 
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ROWLAND ET AL., RAILROAD COMMISSIONERS 
OF THE STATE OF ARKANSAS, v. BOYLE, AD- 
MINISTRATOR OF BOYLE, AND THE ST. LOUIS 
& SAN FRANCISCO RAILROAD COMPANY. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
' FOR THE EASTERN DISTRICT OF ARKANSAS. 


No. 252. Argued February 24, 25, 1916; restored to docket for reargu- 
ment June 12, 1916; reargued May 1, 2, 1917.—Decided May 21, 1917. 


Giving weight to the opinion of the District Judge who tried the case, 

' this court upon reviewing the evidence agrees with his conclusion 
that, as applied to the appellee railroad company, the two-cent 
passenger rate fixed by the Arkansas legislature, and freight rates 
fixed by the Arkansas Railroad Commission, are confiscatory. 

An objection to evidence as hearsay is too late if not taken when the 
evidence was introduced. 

While this cause was pending in the trial court, the appellee railroad 
company, for the purpose of allocating its expenses to intrastate and 
interstate freight and passenger traffic in Arkansas, caused minute 
and specific reports to be made by its employees of all facts that 
would throw light upon the problem in accordance with prescribed 
formulz and introduced the results in evidence, exhibiting the work- 
sheets and other data to the appellant Railroad Commissioners, who 
had opportunity to question them and call for further investigation. 
Held, that the returns were made by the employees in the course of 
their business and that an objection that the evidence was hearsay 
could not in justice be entertained. Held, further, that the two 
months of investigation afforded a basis for argument as to constant 
conditions. . 

The possible inaccuracy of apportioning general road maintenance 
expenses between freight and passenger service by engine-ton- 
miles—considered and held not to affect the result of this case. 

Whether adoption of the low rates fixed by the State would be followed 
by increased intrastate traffic and revenue—Held, too remote and 
conjectural a matter to disturb the conclusion. 

222. Fed. Rep. 539, affirmed. 
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THE case is stated in the opinion. 


Mr. Joseph M. Hill and Mr. S. P. Freeling for appel- 
lants. 


Mr. S. T. Bledsoe and Mr. John M. Moore, with whom 
Mr. W. F. Evans was on the briefs, for appellees. 


Mr. Justice Homes delivered the opinion of the court. 


This is a bill in equity originally brought by Wilbur 
Boyle as a stockholder in the Railroad Company, now one 
of the appellees, to prevent it from paying, and the Rail- 
road Commission of Arkansas from enforcing, freight 
rates established by the latter, and a two-cent passenger 
rate fixed by a statute of 1907, on the ground that both 
were confiscatory. A temporary injunction was issued, 
freight rates were adopted higher than those established 
by the State Commission and the three-cent passenger 
rate previously in force was restored, a bond being given 
for keeping accounts and refunding the difference if the 
final decision should uphold the action of the State. Later 
by agreement the experiment of a two-and-a-half-cent 
passenger rate was tried for eighteen months, and the 
final hearing of the cause was postponed to await the 
decision of Allen v. St. Louis, Iron Mountain & Southern 
Ry. Co., 230 U. 8. 553, in which the same rates were before 
the court. That decision was rendered on June 16, 1913, 
and forthwith after that and the others reported in 230 
U. 8., there was a conference of railroad managers and 
ofieials: engineers and others competent to aid, for the 
purpose of devising formulas for the division of expenses, 
etc., between local and interstate business in accord with 
the views of this court, as a step toward determining the 
constitutionality of this and other rates sought to be im- 
posed by the States. The Railroad Company then made 
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a laborious attempt to apply the formulas thus reached, 
and as a result the injunction was made perpetual sub- 
ject to a change of circumstances, after a careful discussion 
by the District Court. 222 Fed. Rep. 539. 

The value of the railroad property for the years 1910- 
1913 was admitted. The question in dispute is the usual 
one of the division of expense and income between state 
and interstate business. The decision below explains 
in greater detail than it is necessary to repeat the method 
of investigation adopted by the Railroad. For the months 
of November and December, 1913, it caused the most 
minute and specific reports to be made of all the facts that, 
by the formulas prepared, would throw light upon the 
problem to be solved. Such an investigation is too expen- 
sive to be kept up for more than a limited time, but ev- 
idence was offered to show that the figures for the two 
months reflected the previous years as to the material 
proportions, so far as was possible to judge from the re- 
turns previously required by the State. 

In establishing local rates a State must be assumed to 
intend to confine its action within the limits set by the 
Constitution and not to seek an unjust advantage from 
the difficulties of dividing income and expense to which we 
have referred, but in this case the appellants have con- 
tented themselves with a purely negative attitude. There 
is made even a preliminary objection that the evidence is 
hearsay. We have not observed that the objection was 
taken when the evidence was introduced and if not it would 
be too late. Diaz v. United States, 223 U. S. 442,450. But 
it is enough to say that the Railroad adopted the only 
practicable mode of presenting its results, that it exhibited 
its work-sheets and data to the appellants, that the re- 
turns were made by the employees in the course of their 
business and that if the appellants had desired to ques- 
tion any of the data they could have called for further 
verification. It seems to us that technical rules are sat- 
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isfied and that justice plainly requires this objection to be 
set aside. 

We hardly can avoid approaching the discussion of the 
merits in the light of a few facts indicating that the prob- 
abilities are on the Railroad’s side. Weight naturally 
attaches to the opinion of the judge who heard the case. 
Apart from that, it is not to be forgotten that this same 
Commission, with others, recognizing the incongruity 
between the local passenger rates and those in force be- 
tween different States, applied to the Interstate Com- 
merce Commission to have the latter changed; that the 
Commission found that the three-cent rate was not shown 
to be unreasonable and that it dismissed their petition, 
reminding them that the ‘adjustment properly should 
come not from the United States but from themselves. 
Corporation Commission of Oklahoma v. Atchison, Topeka 
& Santa Fe Ry. Co., 31 I. C. C. 5382. The average haul 
in Arkansas is shorter than the average of the road, the 
density of traffic is less and the maintenance of the road 
is more expensive. We are aware that there is some con- 
tradiction upon this last point but we have no doubt of 
the fact that the cost is greater in Arkansas than the 
average cost of the line. 

We do not propose to follow the arguments that have 
been addressed to us into the elaborate tables of figures. 
We are satisfied in the main with the discussion that they 
received below and shall refer only to one or two details 
that seem to need mention, without discussing the merits 
or demerits of the formulas. We are of opinion that the 
Railroad has shown successfully the state rates to be 
confiscatory and that even if some errors are detected 
they are not enough to change the result. We agree with 
the District Judge that the two months of investigation 
afforded a basis for argument as to constant conditions. 
We agree that it is proved that the local expenses are 
proportionally very much greater than the interstate. 
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In fixing the exact rates it may be that mistakes were 
made. Perhaps the most important doubt is raised by the 
fact that the Railroad apportioned the cost of maintaining 
tracks and track structures, so far as not definitely as-, 
signable, between freight and passenger service on the 
basis of engine ton miles (the weight of the engine in 
working order multiplied by the distance it moves in the 
one service or the other). This criterion, although upheld 
by the court below, is not regarded as certainly the best 
by the Interstate Commerce Commission. Western Pas- 
senger Fares, 37 I. C. C. 1, 18. It gave for the test period 
51.19 per cent. to freight and 49.31 to passenger, whereas 
the Commission’s figures gave a larger percentage to 
freight. The result of a difference of eleven per cent. 
would be to convert the deficit alleged. by the Railroad 
and found by the court below in intrastate returns into a 
profit of less than 1 per cent. upon the agreed valuation. 
But the extent of the error, if any, is doubtful, and neither 
that nor any other possible errors would turn the scale. 

The Railroad, after getting the actual returns at the 
three-cent and two-and-a-half-cent passenger rate and’ 
the freight rates allowed by the court, deducted the sums 
necessary to bring the revenue down to what it would have 
been had the state rates been followed. It is objected 
that this does not allow for the increase of travel that 
would follow the reduction. The Railroad replies and the 
court below found that the increase is mainly at the ex- 
pense of interstate revenue when the combined local rates 
are less than the interstate one. Whether this exhausts 
the matter or not we are of opinion that upon this record 
the supposed increase is too conjectural properly to affect 
our conclusion. The direct effect of the reduction is 
plain—the remote one is at best a guess. 

Light is thrown upon the position of the State by the 
decision of the Interstate Commerce Commission in 
Memphis v. Chicago, Rock Island & Pacific Ry. Co., 39 
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I. C. C. 256, 265: ‘“The present unduly low rates within 
Arkansas are due at least in part to the attempt by the 
Railroad Commission of Arkansas to protect Arkansas 
shippers and build up Arkansas jobbing centres.” In 
that case it was intimated that the carriers would be re- 
quired to remove discriminations resulting from the un- 
duly low rates, as was done in the Shreveport Case. Hous- 
ton, East & West Texas Ry. Co. v. United States, 234 U.S. 
342. Upon the whole matter we are of opinion that the 
decree below was right and it is affirmed. 

Decree affirmed. 
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UNITED STATES v. WILDCAT, A MINOR, ET AL. 


ON. CERTIFICATE FROM AND CERTIORARI TO THE CIRCUIT 
COURT OF APPEALS FOR THE EIGHTH CIRCUIT. 


No. 741. Argued April 11, 12, 13, 1917—Decided May 21, 1917. 


Acting under the enrollment provisions of the Curtis Act of June 28, 
1898, and the Creek Agreement of March 1, 1901, the Dawes Com- 
mission was a quasi judicial tribunal, and enrollments made by it 
and approved by the Secretary of the Interior are presumptively 
correct; and, unless impeached by very clear evidence of fraud, mis- 
take or arbitrary action, they are conclusive. 

Whether or not a person alleged to be a member of the Creek Nation 
was living on April 1, 1899, is one of the questions going to the right 
of such person or his heirs to have his name enrolled under § 28 of 
Agreement of March 1, 1901, which the Dawes Commission was 
competent to decide; it is not a jurisdictional question, and an in- 
correct determination of it does not necessarily render the enrollment 
void. Scott v. McNeal, 154 U. S. 34, distinguished. 

In enrolling members of the Creek Tribe in 1901, the Dawes Commis- 
sion was authorized'to presume that a person enrolled as a member 
of the tribe on the tribal rolls of 1895 was living on April 1, 1899, in 
the absence of proof of his death before that day or of circumstances 
indicating that he had died before the commission acted. 
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The evidence in the case examined and found wanting in proof of such 
arbitrary action ‘on the part of the Dawes Commission as would 
establish a mistake of law or fact warranting the impeachment of its 
action in enrolling the Indian in whose name the allotment in ques- 
tion was made and patented. 

An attempt of the Secretary of the Interior to set aside the enrollment 
and allotment of a deceased Creek Indian by striking his name from 
the rolls without notice to his heirs is ultra vires and void. 

When a Creek citizen dies after April 1, 1899, and an allotment is Sitec- 
wards made, and deeds issued, in his name, the title is vested in his 
heirs by § 28 of the Agreement of March 1, 1901. Skelton v. Dill, 

. 235 U. 8. 206-208. 

Under the Creek Agreement of March 1, 1901, § 3, it was permissible 
for the Dawes Commission to enroll tribal citizens and make them 
allotments when they failed to make selections for themselves. 

Affirmed. 


THE case is stated in the opinion. 


Mr. Assistant Attorney General Kearful, with whom The 
Solicitor General and Mr. S. W. Williams were or the brief, 
for the United States. 


Mr. Joseph C. Stone, Mr. John J. Shea and Mr. C. B. 
Stuart for Wildcat et al. The following counsel were on the 
brief: Mr. A. C. Cruce, Mr. Geo. S. Ramsey, Mr. Malcolm 
E. Rosser, Mr. Edgar A. de Meules, Mr. Villard Martin, 
Mr. John, Devereux, Mr. J. E. Wyand, Mr. K. B. Furner, 
Mr. M. E. Turner, Mr. J. B. Furry, Mr. E. C. Motter, 
Mr. P. J. Carey, Mr. W. C. Franklin, Mr. Burdette Blue, 
Mr. Thomas F. Shea, Mr. William A. Collier, Mr. Hazen 
Green, Mr. E. J. Van Court, Mr. Chas. A. Moon and Mr. 
Francis Stewart. 


Mr. A. A. Davidson, with whom Mr. Preston C. West 
and Mr. James A. Veasey were on the brief, for Bissett 
et al. 


Mr. R. C. Allen and Mr. James C. Davis, by leave of 
court, filed a brief on behalf of the Creek Nation as amici 
curte. 
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Mr. Grant Foreman and Mr. James D. Simms, by leave 
of court, filed a brief as amici curiae. 


Mr. Justice Day delivered the opinion of the court. 


This action was begun by the United States, in behalf of 
the Creek Tribe of Indians, in the District Court of the 
United States for the Eastern District of Oklahoma, 
against Bessie Wildcat, and others, heirs of Barney 
Thloceo, a full-blood Creek Indian, to obtain cancellation 
of the allotment: certificate and deeds for his allotment of 
160 aeres. The bill of complaint alleges that Thlocco was 
a Creek Indian by blood; that he died at about the begin- 
ning of the year 1899 and prior to April 1, 1899, and that 
he was not entitled to be enrolled as a citizen of the Creek 
Nation or to receive an allotment of any part of its lands 
under the acts of Congress; that on or about May 24, 1901, 
the Commission to the Five Civilized Tribes caused his 
name to be placed on the roll of Creek citizens by blood 
which that Commission was then preparing; that there- 
after, on June 30, 1902, the Commission issued a, certifi- 
cate of allotment in Thlocco’s name, and homestead and 
allotment patents purporting to convey the land allotted 
were executed by the Principal Chief of the Creek Nation 
on March 11, 1903, and approved by the Secretary of the 
Interior on April 3, 1903; that thereafter, on December 13, 
1906, the Secretary of the Interior, by executive order, 
caused Thlocco’s name to be stricken from the roll of 
citizens by blood of the Creek Nation, and he is not an 
enrolled citizen by blood or otherwise of the Creek Nation, 
and is not now and has never been entitled to an allotment 
of land therein because he has never been a lawfully en- 
rolled citizen thereof, and because he died prior to April 1, 
1899; and that the patents have never been delivered to 
Thlocco or to any other person, but are in the possession 
of complainant through its officers and agents. The bill 
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alleges that these instruments and proceedings constitute 
a cloud upon the Creek Nation’s title to the land and that 
the existence of this cloud hinders and delays complainant 
in the performance of the duty imposed on it by law to 
allot and otherwise dispose of the lands and to wind up the 
affairs of the Creek Nation, and prays that the allotment 
certificate and patents be declared void and of no effect 
as instruments of conveyance; that the defendants be 
decreed to have no right, title, interest or estate in and to 
the land; that the title to the land be quieted in com- 
plainant and the Creek Nation; that whatever cloud is 
cast upon the title to the land by reason of the matters 
aforesaid be decreed to be dissolved and the land decreed 
to be a part of the public and unallotted tribal land of the 
Creek Nation, subject to disposition by complainant. in 
accordance with law; that the enrollment of Barney 
Thlocco be cancelled, and that he, or any person claiming 
by, through, or under him, including the defendants, be - 
decreed not to be entitled to participate in the disposition 
of the lands, moneys, or other property of the Creek Na- 
tion; and that the defendants be forever enjoined from 
asserting any claim of title to, or interest in the tract of 
land hereinbefore described, adverse to the complainant 
and the Creek Nation. It is alleged that no hearing was 
held or investigation made by the Commission and no 
evidence of any kind was obtained or had by it on the 
question of Thlocco’s right to be enrolled; that no notice 
was given to the Creek Nation that his name was about to 
be enrolled; that there was no controversy, contest. or 
adverse proceeding of any kind before the Commission 
in this respect; and that the Commission, in causing 
Thlocco’s name to be placed on the roll of Creek citizens 
by blood, acted arbitrarily and summarily, and without 
knowledge, information or belief that he was living or 
dead on April 1, 1899, and acted on a mere arbitrary and 
erroneous assumption wholly unsupported by evidence or 
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information that he was living on that date and entitled 
to be enrolled. 

The answer avers that Thlocco was living April 1, 1899, 
and denies that the Commission acted arbitrarily and 
without evidence in placing his name on the roll and allot- 
ting the lands to him, and alleges that the Commission, 
in causing both these acts to be done; was not guilty of 
any gross mistake of fact or of law, but acted upon evi- 
dence satisfactory to it, and sufficient in law and in fact. 
It further alleges that the Dawes Commission was vested 
with jurisdiction to determine what persons were entitled 
to enrollment as citizens of the nation, and entitled to 
allotment out ofthe tribal-lands, and that its decision in 
that regard having been approved by the Secretary of the 
Interior, ‘“‘said enrollment, allotment and patent cannot 
be cancelled, nor can the issue of fact upon which the Com- 
mission placed the name of said Barney Thlocco upon the 
approved Creek roll be tried again, and these defendants 
say that this court is without authority of law or juris- 
diction to reopen or retry the question of fact sought to 
be put in issue by the United States.” 

Other defendants claimed an interest in part of the 
same property under a subsequent allotment and inter- 
vened for the same relief as was asked by the United 
States. 

Upon the trial of the case the Government offered to 
show by witnesses and circumstances that ‘Thlocco in fact 
died in January, 1899. Upon objection to this evidence 
by the defendants, the trial court ruled that the question 
whether Thlocco was living on April 1, 1899, was one of the 
questions which the law submitted to the Dawes Commis- 
sion, and that its decision, placing Thlocco’s name on the 
tribal roll, could only be attacked upon the ground of 
fraud, error of law, or gross mistake of fact, or upon the 
ground that the Commission acted arbitrarily and wholly 
without evidence; that it was not open to the Govern- 
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ment,for the purpose of attacking the allotment certificate 
and deeds to Thlocco, to retry the question of fact as to 
whether he was living April 1,°1899. 

At the conclusion of the trial the Government renewed 
its offer of proof, to which objections were sustained on 
the ground just stated. A decree was then entered dis- 
missing the bill for the reason that the Government had 
failed to show that the Commission in enrolling Thlocco 
acted arbitrarily and without evidence. Appeal was then 
taken to the Circuit Court of Appeals for the Eighth 
Circuit, which court certified certain questions of law to 
this court. Subsequently a writ of certiorari was issued, 
bringing the whole case here. (Judicial Code, § 239.) 

The Government in the brief filed in its behalf reduces 
the questions necessary to decide the merits of this ap- — 
peal to. two: First, Should the evidence offered by the 
Government to show that Thlocco died prior to April 1, - 
1899, have been admitted? Second, Should the judgment 
of the District Court be reversed because the enrollment 
of Thlocco and the allotment to him were made arbi- 
trarily and without evidence as to whether he was living 
or dead on April 1, 1899? 

As to the first question, an understanding of certain 
legislation is necessary to its answer. By the Act of 
Congress of June 10, 1896, 29 Stat. 339, the Commission 
to the Five Civilized Tribes; more commonly known as 
the Dawes Commission, was authorized to hear and deter- 
mine applications for citizenship in any of the Five Civil- 
ized Tribes. By that act the rolls of citizenship of those 
tribes as they then existed were confirmed and the Com- 
mission commanded in determining applications for cit- 
izenship to ‘‘give due force and effect to the rolls, usages, 
and customs of each of said rations or tribes.” It was 
provided by the Act of June 7, 1897, 30 Stat. 84, that the 
term ‘‘rolls of citizenship” should mean “the last authen- 
ticated rolls of each tribe which have been approved by 
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the council of the nation, and the descendants of those 
appearing on such rolls,” and certain others specified who 
had been lawfully added to the rolls. By the Curtis Act 
of June 28, 1898, 30 Stat. 495, 502, the Commission was 
authorized and directed to make correct rolls of the cit- 
izens by blood of the Creek Tribe, eliminating from the 
tribal rolls such names as might have been placed thereon 
by fraud or without authority of law, enrolling such only 
as, might have lawful right thereto, and their descendants 
born since such rolls were made. It was provided that the 
Commission should make such rolls descriptive of the 
persons thereon, so that they might be identified thereby, 
and the Commission was authorized to take a census of 
each of said tribes, or to‘adopt any other means by them 
deemed necessary to enable them to make such rolls, 
with the right of access to all rolls and records of the sev- 
eral tribes, and with authority to administer oaths, ex- 
amine witnesses, and send for persons and papers. The 
rolls so made, when approved by the Secretary of the 
Interior, were to be final, and the persons whose names © 
were found thereon, with their descendants thereafter 
born to them, with such persons as might intermarry 
according to tribal laws, were alone to constitute the sev- 
eral tribes which they represented. By § 28 of the Creek 
Agreement of March 1, 1901, 31 Stat. 861, 870, it was 
provided that all citizens who were living on the first day 
‘of April, 1899, entitled to be enrolled under the above 
provisions of the Curtis Act, should be placed upon the 
rolls to be made by the Dawes Commission under that 
act, and provision was made for allotment to the heirs 
where any such citizen had died since that time. ‘The 
rolls so made by said commission,” the act continues, 
‘‘when approved by the Secretary of the Interior, shall 
be the final rolls of citizenship of said tribe, upon which 
the allotment of all lands and the distribution of all moneys 
and other property of the tribe shall be made, and to no 
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other persons.” This agreement was ratified by the Creek 
Council May 25, 1901, 32 Stat. 1971. 

The legislation which we Have outlined indicates the 
purpose of Congress to make provision for the partition 
of the lands belonging to the Creek Nation among the 
members of the tribe, and to that end it authorized the 
Dawes Commission to make investigation and determine 
the names of such as were entitled to be on the rolls of 
citizenship and to participate in the division of the tribal 
lands. This purpose indicated in the Curtis Act of 1898 
was emphasized by the so-called Creek Agreement of 1901, 
subsequently ratified by the tribe. In that act the Com- 
mission was authorized to investigate the subject, and 
its action when approved by the Secretary of the Interior 
was declared to be final. There was thus constituted a 
quasi-judicial tribunal whose judgments within the limits 
of its jurisdiction were only subject to attack for fraud 
or such mistake of law or fact as would justify the holding 
that its judgments were voidable. Congress by this legis- 
lation evidenced an intention to put an end to controversy 
by providing a tribunal before which those interested 
could be heard and the rolls authoritatively made up 
of those who were entitled to participate in the partition 
of the tribal lands. It was to the interest of all concerned 
that the beneficiaries of this division should be. ascer- 
tained. To this end the Commission was established 
and endowed with authority to hear and determine the 
matter. 

A correct conclusion was not necessary to the finality 
and binding character of its decisions. It may be that 
the Commission in acting upon the many cases before it 
made mistakes which are now impossible of correction. 
This might easily be so, for the Commission passed upon 
the rights of thousands claiming membership in the tribe 
and ascertained the rights of others who did not appear 
before it, upon the merits of whose standing the Commis- 
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sion had to pass with the best information which it could 
obtain. 

When the Commission proceeded in good faith to deter- 
mine the matter and to act upon information before it, not 
arbitrarily, but according to its best judgment, we think 
it was the intention of the act that the matter, upon the 
approval of the Secretary, should be finally concluded and 
the rights of the parties forever settled, subject to such 
‘attacks as could successfully be made upon judgments 
of this character for fraud or mistake. 

We cannot agree that the case is within the principles de- 
cided in Scott v. McNeal, 154 U. 8. 34, and kindred cases, 
in which it has been held that in the absence of a subject- 
matter of jurisdiction an adjudication that there was such 
is not conclusive, and that a judgment based upon action 
without its proper subject being in existence is void. In 
Scott v. McNeal it was held that a probate court had no 
jurisdiction to appoint an administrator of a living person 
and to sell property in administration proceedings after 
finding that he was in fact dead. In that case it was held 
that a sale of the property of a living person by order of 
the probate court without notice to him necessarily de- 
prived him of due process of law by selling his property 
without notice and by order of a court which had no 
jurisdiction over him in any manner. The notice in such 
cases to his next of kin, the court held, was not notice to 
him, and to make an order undertaking to deprive such 
person of his property would be to take it by a judgment 
to which the living person was not a party or privy; and 
it was held that jurisdiction did not arise from the mere 
finding of the court that the person whose property was 
thus taken was in fact deceased. In the present case the 
Government had jurisdiction over these lands. It had the 
authority to partition them among the members of the 
tribe. Shulthis v. McDougal, 170 Fed. Rep. +529, 534; 
McDougal v. McKay, 237 U.S. 372, 383. 
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For this purpose it determined to divide the lands among 
those living on April 1, 1899, and constituted a tribunal 
to investigate the question of membership and consequent 
right to share in the division. We think the decision of 
such tribunal, when not impeached for fraud or mistake, 
conclusive of the question of membership in the tribe, 
when followed, as was the case here, by the action of the 
Interior Department confirming the allotment and order- 
ing the patents conveying the lands, which were in fact 
issued. If decisions of this character may be subject to 
annulment in the manner in which the Government seeks 
to attack and set aside this one, many titles supposed to 
be secure would be divested many years after patents 
issued, upon showing that the decision was a mistaken one. 
The rule is that such decisions are presumably based upon 
proper showing, and that they must stand until overcome 
by full and convincing proof sufficient within the recog- 
nized principles of equity jurisdiction in cases of this char- 
acter to invalidate them. Maxwell Land-Grant Case, 121 
U. S. 325, 379, 381; Colorado Coal & Iron Co. v. United 
States, 123 U. S. 307. 

As to the second contention, that the Commission acted 
arbitrarily and without evidence of the fact that Thlocco 
was living on April 1, 1899, there is no attack upon the 
finding of the Commission for fraud, and this record shows 
an earnest attempt to conform the rolls to the require- 
ments of the law. 

Thlocco’s name appeared on the Tribal Rolls of 1890 
and 1895 and on a census card made by a clerk of the 
Commission in 1897. 

An enrolling clerk with the Dawes Commission testified 
that he entered the name of Barney Thlocco upon the 
census card on May 24, 1901; that at that time there were 
a great many names on the old rolls unaccounted for, and 
the party went to Okmulgee to get them to come out and 
get them enrolled; that a great many were brought in; 
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that Thlocco was one of those who were unaccounted 
for at that time, and the witness could not say whether 
his name was taken from the old census roll or whether 
someone appeared and asked for his enrollment; that 
after Thlocco’s name was listed there was some investiga- 
tion upon the question as to whether or not he was living 
or dead on April 1, 1899, but the Commission would have 
to be satisfied or have information of some kind that he 
was living on that date; that the Commission knew that 
Thlocco was dead in 1901 and it apparently was satisfied 
that he was living on April 1, 1899; that they would ask 
town kings and town warriors when they came in and 
anybody else if they knew this or that about the appli- 
cants; that because of a discrepancy between the ages of 
Thlocco on the census cards they must have had some 
information other than the old census card; that the in- 
variable custom and practice was never to fill out one of 
the cards until they had some information from some 
source with reference to the question as to whether the 
applicant was living or whether he had died prior to 
April 1, 1899; that the Commission never arbitrarily 
listed any name; that no name was listed solely because 
it was on the Roll of 1895, but some particular individual 
evidence was required outside of that roll; that before 
the new rolls were sent to Washington the clerks and the 
chairman of the Commission would get together and go 
over every one of them. 

The clerk who made out the census card in 1897 tes- 
tified that as Chief Clerk of the Commission he helped in 
the enrollment; that a notation on the census card ‘‘died 
in 1900” was in his handwriting, but that he did not know 
who had given him the information or what use was made 
of the notation, except that it was intended that when the 
Commission came to pass on that name for final record 
on the roll an inquiry should be made as to when Thlocco 
died or whether he was dead and get the proper affidavit 
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and death proof; that the Commission did not arbitrarily 
enroll any Creek citizen without evidence, and that in 
every single case if the applicant did not appear some-one 
who was regarded as reliable appeared for him and gave 
evidence until the Commissioner was satisfied that he 
belonged on the roll; that whenever any question was 
raised by the Creek Nation or its attorney with reference 
to the right to enrollment, or for any reason as to whether 
the applicant was living or dead, there was generally 
testimony taken in those cases; that with reference to 
those people whose names up to March, 1901, had not 
been accounted for, there were lists of these made and 
sent to the various town kings and various inquiries were 
made that way and report came back; that sometimes the 
party addressed came in and gave verbal testimony, and 
if it seemed clear to the Commission it was probably not 
reduced to writing; that if there was any question with 
reference to the matter it probably was reduced to writing; 
that the Commission had to be satisfied from the records; 
that the Commission never passed upon a card until it 
was completed; that the information may have been 
picked up piecemeal over a year or two, but the Commis- 
sion was satisfied that the party was entitled to enroll- 
ment, and the records were made up for the purpose of 
the information of the Commission and to show such in- 
formation as was necessary to enable the Commission to 
reach a decision. 

One of the enrolling clerks at elanblese testified that 
if information was present that a name was entitled to 
go on the rolls, the roll was completed at Okmulgee; that 
if the Commission did not have this information they 
did not complete it; that the fact that. Barney Thlocco’s 
card was completed at Okmulgee indicated that the party 
who wrote the card was satisfied that Thlocco was living 
on April 1, 1899, and satisfied from evidence; that there 
was in all cases some evidence as to whether the citizen 
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was living or dead on April 1, 1899, before the rolls were 
recommended to the Secretary of the Interior. 

The Acting Chairman of the Dawes Commission tes- 
tified that they did not to his knowledge ever enroll any 
man without taking some evidence, information, or elicit- 
ing knowledge from some source other than the tribal 
rolls that he was entitled to be enrolled, and it was never 
permitted to be done; that the purpose was to find out 
whether a man was entitled to enrollment and one of the 
factors in that determination was whether he died prior 
or subsequent to April 1, 1899; that he always ascertained 
that fact before he enrolled the applicant and always sat- 
isfied his mind on that subject by evidence outside of the 
roll; that every name sent into the Department of the 
Interior as a name to be enrolled and which had been 
enrolled as a member of the Creek Tribe had been in- 
vestigated by some member of the Commission at some 
place and by evidence outside of the rolls and a determina- 
tion had been reached that that person was entitled to 
enrollment; that he undoubtedly satisfied himself from 
an examination of Thlocco’s card whether Thlocco was 
living on April 1, 1899; that in securing information the 
Commission had the assistance of the best men in the 
tribes as well as its own field parties; that when he would © 
take the card he would have the card and the clerk would 
have the schedule, and he went over it several times with 
clerks and would find out from the clerk all the informa- 
tion the clerk had with reference to that card several times. 

It is true, as set forth in the certificate upon which this 
case was originally sent here, in view of § 28 of the original 
Creek Agreement, providing that no person except as 
therein provided should be added to the rolls of citizen- 
ship of the tribe after the date of the agreement, and no 
person whomsoever should be added to the rolls after 
the ratification of the agreement, which was ratified on 
May 25, 1901, that the tribe assembled at Okmulgee, 


124 OCTOBER TERM, 1916. 


Opinion of the Court. 244 U.S. 


-its capital, some days before that date, for the purpose of 
considering and acting upon the agreement, and that 
there was great activity some time before the ratification 
upon the part of the Dawes Commission and its officers 
and clerks to complete the enrollment of the tribe; and 
it is shown that Thlocco’s enrollment card was made out 
at Okmulgee on the twenty-fourth day of May, 1901,— 
the last day before the ratification of the agreement. It 
is also true that in the testimony as adduced in this record, 
there was, as naturally would be the case, a lack of recollec- 
tion as to the details which attended the enrollment of 
Thlocco. But there is evidence to which we have already 
alluded, showing the practice of the Commission to make 
inquiries and investigations and to ascertain the facts © 
as to the persons enrolled, and that no person was enrolled 
without information that was deemed satisfactory at that 
time. The Commission had before it the tribal rolls of 
1890 and 1895. The latter roll was made out some six 
years before the action of the Commission, and in the 
absence of proof of Thlocco’s death or some circumstances 
to give rise to the conclusion that he was not still living, 
the Commission might well indulge the presumption that 
_he was still alive. Fidelity Mutual Life Assn. v. Mettler, 
185 U.S. 308, 316. 

It is true that the methods followed by the Commission 
may not have been the most satisfactory possible of deter- 
mining who were entitled to enrollment as living persons 
on April 1, 1899, but it must be remembered that there 
were many persons whose right to enrollment was being 
considered, and the Commission in good faith made an 
honest endeavor to keep the names of persons off the 
rolls who were not entitled to appear as members of the 
tribe upon the date fixed by Congress. We think the 
testimony very far from showing such arbitrary action 
on the part of the Commission in placing Thlocco’s name 
on the rolls as would establish that mistake of law or fact 
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which is essential to the impeachment of the action of the 
Commission. This action was brought fourteen years 
after the enrollment of Thlocco and the allotment to him 
based on such enrollment should not be disturbed except 
for good and sufficient reasons. 

It is not contended by the Government that the sub- 
sequent action of the Secretary in striking Thlocco’s 
name from the rolls had the legal effect to accomplish 
that purpose. Such is the contention of the intervenors. 
The testimony shows that Thlocco was enrolled by the 
Commission on May 24, 1901, that the allotment was 
made and the certificate therefor issued on June 30, 1902, 
and that patents were recorded in the office of the Commis- 
sion on April 11, 1903, the aHotment certificate issued in 
the name of Thlocco. On August 25, 1904, the Commis- 
sion transmitted to the Secretary of the Interior a commu- 
nication from the Creek attorney in the nature of a motion 
to re-open the matter. On September 16, 1904, the Sec- 
retary of the Interior ordered further investigation, and 
directed that notice be given to the heirs of Thlocco of the 
hearing. The heirs of Thlocco were not found, and no 
notice was given them of the proposed hearing. On 
October 10, 1906, the Commission reported that the tes- 
timony showed that Thlocco died before April 1, 1899, 
and recommended that his name be stricken from the roll. 
On December 13, 1906, the Secretary directed that 
Thlocco’s name be stricken from the roll, and requested 
the Attorney General to take action to set aside the allot- 
ment deeds. We think this action entirely ineffectual 
to annul the previous action of the Government in placing 
Thlocco’s name upon the roll and issuing in his name the 
certificate and patents as we have stated. Such action 
could not be legally taken without notice to the heirs, 
and was void and of no effect. Garfield v. United States 
ex rel. Goldsby, 211 U. S. 249; Knapp v. Alexander-Edgar 
Lumber Co., 237 U. S. 162, 169. In Lowe v. Fisher, 223 
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U. S. 95, the Secretary of the Interior in striking names 
from the roll of Cherokee citizens acted after notice and 
opportunity to be heard. 

The fact that Thlocco was dead at the time deeds were 
issued in his name would not prevent the title from vesting 
in his heirs. Section 28 of the Act of March 1, 1901, 31 
Stat. 861, 870, provides that ‘‘if any such citizen has 
died since that time [April 1, 1899,] or may hereafter die, 
before receiving his allotment of lands and distributive 
share of all the funds of the tribe, the lands and money 
to which he would be entitled, if living, shall descend to 
his heirs according to the laws of descent and distribution 
of the Creek Nation, and be allotted and distributed to 
them accordingly.” The effect of this provision is to vest 
title in the heirs by operation of law. Skelton v. Dill, 
235 U. S. 206, 207, 208. | 

As to the contention that the lands were not selected by 
Thlocco, and that he was one of those arbitrarily placed 
upon the rolls, we think it was within the authority of the 
Commission to enroll members of the tribe who for any 
reason refused to make selections; for the statute (§ 3, 31 
Stat. 861, 862) provides that ‘‘all lands of the said tribe, 
except as herein provided, shall be allotted among the 
citizens of the tribe by said commission so as to give each 
an equal share of the whole in value, as nearly as may be, 
in the manner following: There shall be allotted to each 
citizen one hundred and sixty acres of land—boundaries 
to conform to the Government survey—which may be 
selected by him so as to include improvements which 
belong to him.” While citizens were thus permitted to 
make their selections for the purpose of retaining improve- 
ments, it seems clear that in case any citizen failed to avail 
himself of this right it was permissible for the Commission 
to make the allotment. 

We think the District Court rightly ruled that the 
Government had not offered evidence competent to im- 


YANKAUS »v, FELTENSTEIN. 127 
244 U.S. Counsel for Plaintiff in Error. 


peach the validity of the Commission’s action and thus 
to invalidate the title subsequently conveyed by the patent 
to Thlocco with the approval of the Interior Department. 
It follows that the decree of the District Court, dis- 

missing the bill, should be 
A firmed. 


Mr. Justice McReynotps took no part in the con- 
sideration or decision of this-case. 
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YANKAUS v. FELTENSTEIN ET AL. 


ERROR TO THE CITY COURT OF NEW YORK CITY, STATE OF 
NEW YORK. 


No. 407. Argued April 10, 1917.—Decided May 21, 1917. 


The rule that an order of the District Court remanding a cause is con- 
clusive of the right to remove (Jud. Code, § 28) and cannot be re- 
viewed on writ of error to a subsequent judgment of the state court, 
applies also when the final judgment of the state court is rendered 
after the attempted removal and before the order of remand, if when 
the judgment is rendered the District Court has not assumed juris- 
diction and assumes none later beyond enjoining further proceedings 
until the motion to remand may be decided. 

Conduct of the plaintiffs in respect of proceedings in the state courts 
and District Court held not to have estopped them from contesting 
the jurisdiction of the latter after attempted removal, or to have 
waived their right to the conclusive effect of the order of remand. 

Affirmed. 


THE case is stated in the opinion. 


Mr. Jesse C. Adkins, with whom Mr. Roger Foster and 
Mr. Frank J. Felbel were on the briefs, for plaintiff in error. 
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Mr. Jacob W.. Hartman for defendants in error, sub- 
mitted. 


Mr. Justice Day delivered the opinion of the court. 


This is a writ of error, bringing into review a judgment 
of the City Court of the City of New York and an order 
of that court denying a motion to set aside this judgment, 
and an order of the Appellate Term of the Supreme Court 
of the State of New York, which affirmed the order and 
judgment. 

The action was brought in the City Court by Felten- 
stein and Rosenstein, hereinafter called the plaintiffs, to 
recover a contingent counsel fee of $500 from Yankaus, 
hereinafter called the defendant, and for loans of $200 and 
$100 respectively, in all the sum of $800. Summons and 
complaint were served: on October 11, 1915. On October 
16, 1915, the defendant filed in the office of the clerk of the 
City Court petition and bond for the removal of the cause 
to the United States District Court for the Southern 
District of New York. The bond was approved by a 
judge of the City Court. Notice of the intention to file 
petition and bond was served on the plaintiffs on October 
15, 1915. The ground for removal was diversity of citizen- 
ship, and it was averred that the petitioner had a counter- 
claim exceeding the sum of $3,000, exclusive of interest 
and costs, and that therefore the matter and amount in 
dispute in the case exceeded that sum. On October 20, 
1915, a certified copy of the record was filed in the office 
_ of the clerk of the United States District Court for the 
Southern District of New York, and an answer was filed: 
setting up the invalidity of the agreements upon which 
plaintiffs’ cause of action was based and asserting a coun- 
terclaim. 

On October 16, 1915, plaintiffs moved in the City Court 
for an order setting aside the bond and the removal of the 
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eause to the United States District Court ‘and directing 
that the City Court retain jurisdiction. This motion 
came on to be heard before a judge of the City Court on 
October 20, 1915, and resulted in an order setting aside 
the removal cad determining that the action was not 
entitled to be removed. This decision was made upon 
the basis that the counterclaim could not be considered 
in determining the amount in dispute, in so far as to give | 
the federal court jurisdiction. Judgment was entered on 
October 26, 1915, for plaintiffs. From this order and 
judgment appeal was taken to the Supreme Court, Appel- 
late Term. Thereupon, the defendant moved in the 
United States District Court for the Southern District 
of New York for an order restraining the plaintiffs from 
proceeding to the enforcement of the judgment. The 
matter was heard before Judge Lacombe, sitting as Dis- 
trict Judge, and on November 4, 1915, he issued an order 
restraining the plaintiffs until farthon order made on 
proper notice and motion to remand from in any way pro- 
ceeding with or prosecuting their cause of action in the 
City Court or from collecting anything under any judg- 
ment entered therein. Subsequently plaintiffs moved in 
the United States District. Court for the Southern Dis- 
trict of New York for an order remanding the case to the 
state court. This motion came on for hearing before 
Judge Hough, who granted the motion to remand and 
an order remanding the cause to the City Court was made 
on the fifteenth day of November, 1915, The defendant 
afterward moved in the City Court to set aside the judg- 
ment rendered while it was alleged the suit was pending 
in the United States court, which motion was denied. 
Appeal was thereupon taken to the Supreme Court, 
Appellate Term, and the judgment and the order setting 
-aside the removal and declaring that the case was still 
in the City Court were both affirmed. Motion was made 
by the plaintiffs to dismiss the appeal upon the ground 
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that the order denying the defendant’s motion to vacate 
the judgment had become academic by the affirmance 
of the order setting aside the removal. The appeal was 
dismissed by the Appellate Term. Defendant thereupon 
applied to the Appellate Term for leave to appeal to the 
Appellate Division from the order affirming the order of 
the City Court, setting aside the removal of the action, 
and from the judgment entered by the plaintiffs while the 
action was in the federal court, and also from the dismissal 
of the appeal from the order refusing to vacate this judg- 
ment. Both motions were denied. Defendant then 
applied to a Justice of the Appellate Division, First De- 
partment, for an order permitting him to take appeals, 
and these applications were denied. In these applications 
the defendant set forth that he had been denied rights 
asserted by him under the Constitution and statutes of 
the United States. Afterwards a writ of error was allowed 
from this court. 

As we view this case, we think the judgment of the court 
below must be affirmed, as this proceeding is practically 
an attempt to review an order remanding a cause at- 
tempted to be removed to the District Court of the United 
States. Section 28 of the Judicial Code provides that 
‘whenever any cause shall be removed from any State 
court into any district court of the United States, and the 
district court shall decide that the cause was improperly 
removed, and order the same to be remanded to the State 
court from whence it came, such remand shall be imme- 
diately carried into execution, and no appeal or writ of 
error from the decision of the district court so remanding 
such cause shall be allowed.”’ After the filing of the tran- 
script in the United States District Court the matter 
came on for hearing before Judge Lacombe, and it was 
ordered that until the further order of the court the plain- 
tiff should be enjoined and restrained from proceeding 
in the City Court, or from collecting in any manner any 
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judgment entered therein. Accompanying this order 
Judge Lacombe wrote the following memorandum: 

“Jurisdiction is too doubtful to warrant this court in 
retaining the cause. Crane Co. v. Guanica Centrale, 132 
Fed. Rep. 713. Plaintiff’s proper course would have en 
to make a motion toremand. Thishemay nowdo. When 
such motion is made and granted the cause may proceed 
there; it is now here. Plaintiffs in the meanwhile may be 
enjoined (until remand is made) from proceeding further 
in the State Court.” 

We think the effect of this order, read in the light of the 
opinion, simply manifested: the purpose of the court to 
prevent proceedings while the question of the jurisdiction 
of the United States court-was pending, and did .not 
amount to a decision that that court had jurisdiction. 
It is true that an order of injunction was granted; but it is 
apparent from a reading of Judge Lacombe’s memoran- 
dum that his purpose was merely to enable the District 
Court to hold the case until it decided the question of its 
jurisdiction. Afterwards the motion came up in the 
United States District Court, in which an opinion was 
delivered by Judge Hough, wherein he said: 

‘‘When this matter was argued the record on removal 
was not in court. If it had been the motion would not 
have been held until now. The opinion of Judge Lacombe 
in Crane Co. v. Guanica Centrale, 132 Fed. Rep. 713, 
merely states what for many previous years had been the 
practice of this Court,—i. e. doubtful cases were always 
remanded. 

‘‘Rulings of this nature are admittedly unsatisfactory. 
Counsel and parties are entitled to a clear-cut statement 
of the law if:it is possible to make one;—and it would 
seem as if the removal acts were sufficiently old by this 
time to enable a court to select what appeared to be the 
best of conflicting rules. 

“Since no case (irrespective of amount involved) can 
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be removed over which the United States Court might 
not have had original jurisdiction, it has always seemed 
to me illogical to consider a counterclaim in ascertaining 
the propriety of removal or remand. 

“In the State of New York there is no compulsion on a 
defendant to set-up a counterclaim. It is always optional 
with the party possessing it to reserve his affirmative 
demand for an independent suit. 

‘‘Tmagine this action brought originally in this Court; 
the defendant would only have been obliged to appear and 
move on the pleadings to dismiss the complaint without 
prejudice. Such a motion would have been granted as 
of course. 

“Thus it appears that an action of the most trifling 
nature may (under defendant’s contention) be removed 
to this Court at the option of defendant if he can assert 
a counterclaim of sufficient size. That this was never the 
‘intent of the statute Iam clear. Considering, however, the 
confusion of decisions and (so far as I know) the failure 
of late years to observe the difference between the Act 
of ‘1875 and that of 1888, I should have felt impelled to 
consider and classify decisions were it not for the con- 
sideration next to be stated. If it be true that by a pre- 
ponderance of rulings the affirmative claims set up in 
an answer are to be considered in determining jurisdic- 
tion, it is at least necessary that somewhere and in some 
shape the defendant who sets up counterclaims shall 
plead them in a manner which enables his opponent to— 
criticise them, modify them or expunge them as may be 
proper under the rules of good pleading. 

“In this case,—and in any similar case under the Act 
of 1888 there is no answer. The only knowledge that to 
this moment plaintiff has regarding defendant’s counter- 
claim is contained in the petition for removal,—the lan- 
guage of which petition sets forth no reason whatever for 
the recovery by the defendant from the plaintiff of any 
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sum of money at all. The petition says in substance that 
the defendant has a counterclaim, without stating what 
it is. Whatever may be the preferred rule, when in a 
proper and formal manner the amount in controversy 
between the parties is made to appear and shown to 
exceed $3,000 exclusive of interest and costs;—I feel 
justified in holding, and do hold, that it is impossible to 
show that such controversial amount exists in any such 
“manner as this defendant has attempted.” 

For the reasons stated, the case was remanded to the 
City Court. We think these orders, with the accompany- 
ing memoranda and opinion, taken together, show that 
the District Court denied its jurisdiction, and remanded 
the cause to the City Court.- In this attitude of the case, 
the judgment of the state court must stand, as the effect 
of the orders of the District Court was to hold the at- 
tempted removal unauthorized. This court has more 
than once held that such an order is not subject to review, 
directly or indirectly, but is final and conclusive. Missouri 
Pacific Ry. Co. v. Fitegerald, 160 U. S. 556, 580-583; 
McLaughlin Brothers v. Hallowell, 228 U. S. 278, 286; 
Pacific Live Stock Co. v. Oregon Water Board, 241 U. 8. 
440, 447. 

Nor are we able to find anything in the conduct of the 
plaintiffs estopping them from contesting the jurisdic- 
tion of the federal court, or amounting to a waiver of their 
right to the benefit of the judgment remanding the case 
from the District Court. A 

It follows that the judgment of the City Court of the 


City of New York must be 
Affirmed. 


Mr. Justice Prirney concurs in the result. 
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LEWIS, EXECUTRIX OF LEWIS, v. UNITED 
STATES. 


APPEAL FROM THE COURT OF CLAIMS. 
No. 197.. Submitted April 23, 1917—Decided May 21, 1917.. 


The clause in the Sundry Civil Appropriation Act of March 4, 1909, 
ce. 299, 35 Stat. 945, 987, appropriating money to enable the Sec- 
retary of the Interior to complete unfinished work pertaining to sur- 
veys in Louisiana and other States ‘‘caused by the discontinuance of 
the offices of surveyors-general in those States,” abolished the office 
of surveyor general in Louisiana, repealing by necessary implication 
§ 2207 of the Revised Statutes creating that office. 

In determining the effect of the later enactment it must be assumed 
that Congress was familiar with action whereby the Interior Depart- 
ment had already undertaken to terminate the office, which the act 
recognizes as discontinued. 

In view of § 1765, Rev. Stats., which fixes the compensation of federal 
officers at the salaries established by law with only such additional 
compensation as is by law authorized and explicitly appropriated, 
the surveyor general of Louisiana was not entitled to the fees for 
furnishing copies of plats and transcripts of records which the Act 
of March 3, 1831, § 5, c. 116, 4 Stat. 492, required him to collect but 
did not undertake to dispose of. 

50 Ct. Cls. 226, affirmed. 


TuHIs suit was instituted by James. Lewis, and revived 
upon his death by Josephine B. Lewis, as executrix, to 
recover the sum of $2,000 salary claimed to be due him 
from the United States as surveyor general of Louisiana 
for the fiscal year beginning July 1, 1909, and ending 
June 30, 1910, and to recover the further sum of $2,287.80 
claimed to belong to him as perquisites of this office and 
paid over his protest into the Treasury of the United States 
between May 1, 1907, and June 30, 1909, at the direction 
of his superior officer, the Commissioner of the General 
Land Office, a total of $4,287.80, for which he prayed judg- 


LEWIS v. UNITED STATES. 135 
244 U. 8. Statement of the Gass: 


ment. The Court of Claims found for the United States 
on both-items and dismissed claimant’s petition (50 Ct. 
Cls. 226), and it is from this judgment that the appeal has 
been taken to this court. 

From the findings of fact made by the Court of Claims, 
the following appears: On or about January 18, 1905, 
James Lewis, who had previously held the office, was 
reappointed and recommissioned surveyor general of 
Louisiana, and under this commission he administered 
the duties of the office continuously until July 15, 1909, 
on which date he was deprived of the possession and 
custody of the records and other property of the office 
by John H. Batchelor, a clerk detailed from the General 
Land Office of the United States and acting under direc- 
tions from the Commissioner of the General Land Office, 
as will hereafter more fully appear. 

On December 7, 1908, Lewis received a letter from the 
‘Commissioner of the General Land Office dated Decem- 
ber 5, 1908, in which the Commissioner informed him 
that it was proposed to discontinue the office of surveyor 
general for the district of Louisiana on June 30, 1909, and 
on or about May 13, 1909, he received a letter from the 
Commissioner, dated May 11, 1909, reading in part as 
follows: 

“‘ As the office of the surveyor general of Louisiana will 
be permanently closed and discontinued on July 1, 1909, 
the records thereof, excepting such as may be required 
for use in this office, will be turned over to the State of 
Louisiana when proper provision has been made by the 
legislature for their safe-keeping and providing for free 
access to them by the authorities of the United States, as 
provided by §§ 2218, 2220, and 2221, Revised Statutes. 

‘“‘ As no provision has been made by the legislature for 
the reception of the records under the conditions above 
stated, it will become necessary: to appoint a custodian of 
-them on July 1, at a salary of $1,000 per annum, who will 
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retain them in his custody until the required law has been 
provided. . . .” 

On or about ine 19, 1909, Lewis received from: the 
Commissioner a letter, as follows: 

‘As you have been verbally informed that Congress 
omitted to include an appropriation for the maintenance 
of your office, you are aware that it will be necessary to 
discontinue it after June 30 next. 

“You are now advised that Mr. John H. Batchelor, 
of this office, has been detailed to visit your office and 
supervise the transfer of its records to the State building 
at Baton Rouge, La.; also to select such of the records and 
Government ‘property as it is thought best should be 
moved to this city for use in this office. You are directed 
to furnish him all facilities for carrying out this purpose 
and give him such assistance as he may need. 

“Tt is assumed that you have already prepared an in- 
ventory of.the records and property, which will be verified 
by Mr. Batchelor. 

“The State authorities having failed to provide by 
legislation for the custody and care of the records which 
by law are to be turned over to them, it will be necessary, 
pending the. enactment of suitable provision for a place 
for the records, to give the same in charge of a custodian. 
Mr. Arthur Gascon, of your office, has been selected for 
this office, and he will receipt to Mr. Batchelor for the 
records by schedule. 

“Property which is not a part of the records, such as 
furniture not belonging to the Treasury Department, 
and stationery, including surveying. instruments, drafting 
instruments, etc., will be examined by Mr. Batchelor, 
and that which is serviceable and can be transported 
profitably to this city will be boxed up for transmission. 
The remainder will be stored and advertised for sale at 
auction, either under Mr. Gascon or other officer, or 
turned over to the local land office. 
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‘Mr. Gascon will be instructed separately.” 

Pursuant to the plan outlined in this letter, on June 19, 
1909, Batchelor, a clerk detailed from the General Land 
Office, acting under instructions from the Commissioner, " 
dated June 17, 1909, arrived at the surveyor general’s 
office in New Orleans, La., and assumed supervision of 
the closing of that office and the disposition of the records 
and other property therein, caused inventories of said 
records and other property to be made, and, on July 15, 
1909, the same having been completed, took said records 
and property out of the possession and custody of Lewis 
and gave to him a formal receipt therefor. Thereafter, 
on the same day, Batchelor, acting under his instructions, 
turned over the records and other property of the office 
to Arthur Gascon, formerly chief clerk in the office of the 
surveyor general, as custodian thereof, Gascon having 
been appointed custodian thereof by the Secretary of the 
Interior on June 16, 1909, to take effect July 1, 1909, the 
appointment being in the following language: 

‘Arthur Gascon, of Louisiana, is hereby appointed 
custodian of the documents and records pertaining to the 
office of the surveyor general of Louisiana upon the dis- 
continuance of that office, at a salary of $1,000 per annum, 
to take effect upon July 1, 1909. 

‘Salary payable from the appropriation for beta leee 
field notes, etc., of surveys in Minnesota, North Dakota, 
and Louisiana. 

‘By transfer from chief clerk, office of surveyor general 
of Louisiana.” 

On January 9, 1915, the President issued the following 
order: 

‘The Secretary of the Interior. 

‘Sir: The action of the Interior Department in dis- 
continuing the office of the United States surveyor general 
for the district of Louisiana from and after June 30, 1909, 
as shown by the letters of the Commissioner of the Gen- 
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eral Land Office to James Lewis, surveyor general of 
Louisiana, dated December 5, 1908, and May 11, 1909, 
and the appointment by the Secretary of the Interior, 
under date of June 16, 1909, of Arthur Gascon as custodian 
of the.records of the office of the surveyor general of 
Louisiana, to take effect July 1, 1909, copies of which 
letters and appointment are hereto attached, is hereby 
ratified and confirmed. 
““Wooprow WILSON, President.” 

The records of the surveying district of Louisiana were 
not completed on June 30, 1909, or on July 15, 1909, and 
the State of Louisiana did not provide by law for the re- 
ception and safe-keeping as public records of the field 
notes, maps, records, and other papers appertaining to 
land titles in said State, which belonged to the office of 
‘United States Surveyor General of Louisiana, and for 
the free access to the same of the authorities of the United 
States, until June 10, 1910, on which day the Governor 
of the State approved an act of the general assembly 
known as Act No. 6 of the Session Acts of the General 
Assembly of the State of Louisiana for the year 1910, and 
passed for that purpose. Acting under authority which 
was vested in him for that purpose by this act of the Gen- 
eral Assembly, Fred J. Grace, register of the state land 
office of Louisiana, on June 30, 1910, formally receipted 
to Gascon, custodian as aforesaid for the records’ of the 
United States Surveyor General’s office of Louisiana, for 
the plats, field notes, books, papers, etc., constituting 
the records of said office, and on that day Gascon, for 
and in behalf of the. United States, formally delivered the 
said records to the State of Louisiana in the person of its 
duly authorized representative, Fred J. Grace. 

For the period beginning July 1, 1909, and ending 
June 30, 1910, both inclusive, Lewis received no salary or 
compensation from the United States as surveyor general 
of Louisiana. 
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During Lewis’ period of service as surveyor general of 
Louisiana he furnished copies of plats of surveys and 
transcripts from the records of his office to various in- 
dividuals requiring them, and asked and received therefor 
from such individuals fees, as compensation for the service 
rendered in furnishing such copies and transcripts, in 
amounts equal to or less than those authorized in said 
§5 of the Act of Congress approved March 3, 1831, 4 
Stat. 492, entitled ‘‘An act to create the office of surveyor 
of the public lands for the state of Louisiana.”’ Some of 
such copies and transcripts were certified by him under 
the seal of his office, and for such certifications he received 
from the individuals requiring the same fees at the rate 
of $1 for each certificate and seal. From the time Lewis 
assumed the authority, powers and duties of his office 
up to and including April 30, 1907, he retained as his 
personal property the fees received by him, construing 
said § 5 of the Act of March 3, 1831, as conferring upon 
him this right, in addition to and separate from his salary 
as surveyor general. ; 

From the time the office of surveyor general for Lou- 
isiana was established up to the time Lewis last entered 
upon its duties, the incumbents of the office rendered 
similar services to individuals and received and retained 
fees for such services as their personal property, and in this 
construction of the Act of March 3, 1831, up to and 
including April 30, 1907, the Commissioner of the Gen- 
eral Land Office and the Secretary of the Interior ac- 
quiesced. 

Upon April 15, 1907, the Commissioner of the General 
Land Office issued a circular order to Lewis, requiring 
him to desist from retaining these fees as his personal 
property, and requiring him, when application should be 
made by individuals for exemplified copies of plats or 
other records in his office, to first furnish the applicant 
with a memorandum of the exact cost thereof at the rates 
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established by law for registers and receivers for like serv- 
. ices, and to require said applicant to deposit the amount 
indicated in a United States depository to the credit of the 
Treasurer of the United States, and directing Lewis, after 
that should have been done, to furnish the copies and 
transcripts ordered. 

‘Lewis protested against this order in a letter to the 
Commissioner dated May 3, 1907, in which he informed 
the Commissioner that his office had hitherto based its 
charges for copies from its records upon § 5 of the Act of 
March 3, 1831; that the rates established by law for regis- 
ters and receivers for furnishing such copies were not appli- 
cable to his office; and that the fees for furnishing such 
copies had been construed by the surveyor general of © 
Louisiana as perquisites allowed to him, as appeared from 
the correspondence of his office with the General Land 
Office as far back as 1860. To this letter the Commissioner 
replied, on May 9, 1907, that the Act of March 3, 1831, be- 
ing unrepealed, Lewis should continue to charge the fees 
established under the act, to the extent of which direction 
- the circular order of April 15, 1907, stood modified as far 

as Lewis’ office was concerned, but that all fees of what- 

ever nature received from parties desiring copies of the 
records must be covered into the Treasury, and the prac- 
tice of receiving them as personal property be discontinued. 

Upon receipt of this letter, Lewis addressed a second 
letter of protest to the Commissioner. The Commissioner 
replied, on May 31, 1907, that his order of April 15, 1907, 
was considered to be in the interest of good administra- 
tion and must be strictly observed. 

Under this order of April 15, 1907, there was deposited 
in the United States subtreasury at New Orleans, by 
individuals in payment for copies furnished by the sur- 
veyor general’s office from May 1, 1907, to June 30, 1909, 
inclusive, the sum of $635.65. 

On October 19, 1907, the Commissioner issued to Lewis 
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a further circular order relative to these fees, modifying 
the circular order of April 15, 1907, and requiring him 
thereafter, when application should be made to him by 
individuals for exemplified copies of plats or other records 
in his office, to first furnish the applicant with a mem- 
orandum of the exact cost thereof, to require the applicant 
to pay such cost to him, as surveyor general, and upon 
receipt of the amount to prepare the copies desired, and 
to deposit the aggregate amount thus received each week 
to the credit of the Treasurer of the United States on 
account of ‘‘Receipts for furnishing copies of records,”’ 
and to forward the duplicate certificates of deposit. to the 
office of said Commissioner in Washington. 

Upon receipt of this circtlar order, Lewis wrote another 
letter of protest to the Commissioner. 

Under the circular order of October 19, 1907, Lewis de- 
posited in the United States subtreasury at New Orleans, 
to the credit of the Treasurer of the United States, be- 
tween May 1, 1907, and June 30, 1909, inclusive, the sum 
of $1,652.15, received by him as fees from individuals. 

The sums deposited by individuals or by Lewis, from 
May 1, 1907, to June 30, 1909, inclusive, aggregate the 
sum of $2,287.80, no part of which has ever been received 
by Lewis from the United States. 


Mr. L. Russell Alden and Mr. Edward F. Colladay for 
appellant. 


Mr. Assistant Attorney General Thompson for the United 
States. 


Mr. Justice Day, after making the foregoing statement, 
delivered the opinion of the court. . 


Section 2207 of the Revised Statutes provided for the 
appointment of a surveyor general for the surveying dis- 
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trict of Louisiana; § 2208 fixed his salary at the sum of 
$2,000 a year; § 2217 fixed the term of office at four years 
from the date of the commission unless the incumbent should 
resign, die or be removed from office within that period. 

The claimant insists that Lewis was entitled to the 
salary of the office for the year ending June 10, 1910, 
notwithstanding the facts found by the Court of Claims 
as to the discontinuance of the office, as it was not until 
that date that the State of Louisiana duly provided for 
the reception and safe-keeping of the papers and records 
of the office, which were delivered by the custodian to the 
State on June 30, 1910. 

Sections 2218, 2219, 2221 and 2222 of the Revised 
Statutes provide as follows: 

‘2218. The Secretary of the Interior shall take all the 
necessary measures for the completion of the surveys in 
the several surveying-districts for which surveyors-general 
have been, or may be, appointed, at the earliest periods 
compatible with the purposes contemplated by law; and 
whenever the surveys and records of any such district 
are completed, the surveyor-general thereof shall be re- 
quired to deliver over to the secretary of state of the re- 
spective States, including such surveys, or to such other 
officer as may be authorized to receive them, all the field- 
notes, maps, records, and other papers appertaining to 
land titles within the same; and the office of surveyor- 
general in every such district shall thereafter cease and 
be discontinued.” 

“2219. In all cases where, as provided in the preceding 
section, the field-notes, maps, records, and other papers 
appertaining to land titles in any State are turned over 
to the authorities of. such State, the same authority, 
powers, and duties in relation to the survey, resurvey, or 
subdivision of the lands therein, and all matters and things 
connected therewith, as previously exercised by the sur- 
veyor-general, whose district included such State, shall 
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be vested in, and devolved upon, the Commissioner of 
the General Land-Office.”’: 

‘2221. The field-notes, maps, records, and other papers 
mentioned in section twenty-two hundred and nineteen, 
shall in no case be turned over to the authorities of any © 
State, until such State has provided by law for the recep- 
tion and safe-keeping of the same as public records, and 
for the allowance of free access to the same by the author- 
ities of the United States.” 

“2222. Every surveyor-general, register, and receiver, 
except where the President sees cause otherwise to deter- 
mine, is authorized to continue in the uninterrupted dis- 
charge of his regular official duties, after the day of expira- 
tion of his commission, and until a new commission is 
issued to him for the same office, or until the day when 
a successor enters upon the duties of such office; and the 
existing official bond of any officer so acting shall be 
deemed good and sufficient, and in force, until the date 
of the approval of a new bond to be given by him, if 
recommissioned, or otherwise, for the additional time he 
may so continue officially to act, pursuant to the author- 
ity of this section.” 

It is the contention of the Government that the action 
of the Secretary of the Interior with the approval of the 
President had the effect to discontinue the office as of 
July 1, 1909, and that in fact the office of surveyor gen- 
eral was discontinued after June 30, 1909. In the Sundry 
Civil Appropriation Act of March 4, 1909, 35 Stat. 945, 
987, it was provided: 

‘“‘To enable the Secretary of the Interior to complete 
the unfinished drafting and field-note writing pertaining 
to surveys in the States of Minnesota, North Dakota, 
and Louisiana, caused by the discontinuance of the offices 
of surveyors-general in those States, six thousand and five 
hundred dollars.” 

And in the appropriation bill for that year Congress 
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made no provision, such as had been customary in forme 
years, for salaries of these officials. | 

The Court of Claims held that this act was effectual to 
abolish the office of surveyor general for Louisiana. We 
deem that a correct conclusion. It is true that repeals by 
implication are not favored. The repugnancy between 
the later act upon the same subject and the former legis- 
lation must be such that the first act cannot stand and 
be capable of execution consistently with the terms of the 
later enactment. As we view it, such conflict does appear 
in this instance. 

It must be assumed that Congress was familiar with the 
action of the executive department undertaking to ter- 
minate the office, and when Congress acted upon the 
assumption that the office was abolished and provided for 
the unfinished work pertaining to the surveys, ‘‘caused by 
the discontinuance” of the office, such action was tan- 
tamount to a direct repeal of the act creating the office 
and had the effect to abolish it. 

As to the part of Lewis’ claim which is for fees, it is 
alleged in his petition, and found to be a fact by the Court 
of Claims, that during the entire period of his service as 
surveyor general he furnished copies of plats of surveys 
and transcripts from the records of his office to various 
individuals requiring them, receiving therefor compensa- 
tion as authorized by § 5 of the Act of Congress of March 3 
1831, 4 Stat. 492, which is as follows: 

“The surveyor general . ... shall be allowed an 
annual salary of two thousand dollars . . . and that 
the fees heretofore authorized by law for examining and 
recording surveys be, and the same are hereby, abol- 
ished; . . . and for every copy of a plat of survey, 
there shall be paid twenty-five cents, and for any tran- 
script from the records of said office, there shall be paid 
at the rate of twenty-five cents for every hundred words 

by the individuals requiring the same.” 


? 
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It had been the custom of Lewis and his predecessors 
in office to retain these fees as their personal property, but 
by virtue of an order from the Commissioner of the Gen- 
eral Land Office, the amounts realized from these fees 
between May 1, 1907, and June 30, 1909, being $2,287.80, 
were paid into the Treasury of the United States. It is 
appellant’s contention that this amount is now due and 
owing Lewis’ estate, under the terms of § 5 of the Act 
of March 3, 1831, above quoted, interpreted in the light 
of established custom. 

Section 1765 of the Revised Statutes provides: 

_ “No officer in any branch of the public service, or any 
other person whose salary, pay, or emoluments are fixed 
by law or regulations, shall receive any additional pay, 
extra allowance, or compensation, in any form whatever, 
for the disbursement of public money, or for any other 
service or duty whatever, unless the same is authorized 
by law, and the appropriation therefor explicitly states 
that it is for such additional pay, extra allowance, or com- 
pensation.”” Claimant contends that this section shows 
no intention to interfere with the enjoyment of any 
emoluments already fixed by law, as the additional com- 
pensation, the Fooerpt of which it prohibits, is compensa- 
tion additional to “salary, pay, or emoluments 

fixed by law or regulations.”’ To establish that these fees 
were emoluments fixed by law, the claimant points to the 
Act of April 21, 1806, 2 Stat. 391, by § 9 of which it is . 
provided: ‘‘The surveyor of the public lands, south of 
Tennessee, be, and he is hereby directed to appoint a prin- 
cipal deputy for each of the two land districts of the 
territory of Orleans . . . And each of the said 
principal deputies shall receive an annual compensation 
of five hundred dollars, and in addition thereto, the follow- 
ing fees, that is to say: for examining and recording the 
surveys executed by any of the deputies, at the rate of 
twenty-five cents for every mile of the boundary line of 
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such survey; and for a certified copy of any plot of a survey 
in the office, twenty-five cents.” 

This read in connection with the Act of March 3, 1831, 
is the foundation of this claim. The Act of 1831 provides 
that the surveyor general of the State of Louisiana shall 
have the same authority, and perform the same duties, 
as are vested in and required of the surveyor of the lands 
of the United States, south of the State of Tennessee, or 
of the principal deputy surveyors in the said State. 

We are of opinion that § 1765 of the Revised Statutes, 
above quoted, prevents the allowance of the claim for fees. 
This section is general in its application, and fixes the 
compensation of officers of the United States at the salary 
established by law, unless the additional compensation 
is authorized and explicitly appropriated for. No such 
law or appropriation is shown in this case. The Act of 
March 3, 1831, made no disposition of the fees. After 
May, 1907, the Department required them to be paid into 
the Treasury. The Court of Claims correctly ruled that 
§ 1765 controlled this part of the claim of appellant. 

Judgment affirmed. 


Mr. Justice McReynoxps took no part in the consid- 
eration and decision of this case. 
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NEW YORK CENTRAL RAILROAD COMPANY »v 
WINFIELD. 


ERROR TO THE SUPREME COURT, APPELLATE DIVISION, THIRD 
JUDICIAL DEPARTMENT, OF THE STATE OF NEW YORK. 


No. 321. Argued February 29, March 1, 1916; restored to docket for re- 
argument November 13, 1916; reargued February 1, 1917.—Decided 
May 21, 1917. 


The liabilities and obligations of interstate railroad carriers to make 
compensation for personal injuries suffered by their employees while 
engaged in interstate commerce are regulated both inclusively and 
exclusively by the Federal Employers’ Liability Act; and, Congress 
having thus fully covered the subject, no room exists for state regula- 
tion, even in respect of injuries occurring without fault, as to which 
the federal act provides no remedy. 

Therefore, an award made under the New York Workmen’s Compensa- 
tion Act for injuries not attributable to negligence, which were re- 
ceived by an employee of an interstate railroad carrier while both 
were engaged in interstate commerce, cannot be upheld. 

168 App. Div. 351; 216 N. Y. 284, reversed. . 


THE case is stated in the opinion. 


Mr. Frank V. Whiting and Mr. Robert E. Whalen, with 
whom Mr. H. Leroy Austin and Mr. William L. Visscher 
were on the brief, for plaintiff in error. 


Mr. E. Clarence Aiken, with whom Mr. Egburt E. Wood- 
bury, Attorney General of the State of New York, and 
Mr. Harold J. Hinman were on the brief, for defendant in 


error. 


Mr. Justice VAN DEVANTER delivered the opinion of 
the court. 


While in the service of a railroad company in the State 
of New York, James Winfield sustained a personal injury 
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whereby he lost the use of an eye. At that time the rail- 
road company was engaging in interstate commerce as a 
common carrier and Winfield was employed by it in such 
commerce. The injury was not due to any fault or neg- 
ligence of the carrier, or of any of its officers, agents or 
employees, but arose out of one of the ordinary risks of 
the work in which Winfield was engaged. He was a sec- 
tion laborer assisting in the repair of the carrier’s main 
track and while tamping cross-ties struck a pebble which 
chanced to rebound and hit his eye. Following the injury 
he sought compensation therefor from the carrier under 
the Workmen’s Compensation Law of the State ! and an 
award was made to him by the state commission, one 
member dissenting. The carrier appealed and the award 
was affirmed by the Appellate Division of the Supreme 
Court, two judges dissenting, 168 App. Div. 351, and also 
by the Court of Appeals, 216 N. Y. 284. Before the com- 
mission and in the state courts the carrier insisted that its _ 
lability or. obligation and the employee’s right were gov- 
erned exclusively by the Employers’ Liability Act of 
Congress, c. 149, 35 Stat. 65; c. 148, 36 Stat. 291, and 
therefore that no award could be made under the law of 
the State. That insistence is renewed here. 

It is settled that under the commerce clause of the Con- 
stitution Congress may regulate the obligation of common 
carriers and the rights of their employees arising out of 
injuries sustained by the latter where both are engaged in 
interstate commerce; and it also is settled that when 
Congress acts upon the subject all state laws covering 
the same field are necessarily superseded by reason of the 
supremacy of the national authority.? Congress acted 








1 See New York Central R. R. Co. v. White, 243 U.S: 188. 

* Second Employers’ Liability, Cases, 223 U. 8. 1, 53-55; St. Louis, 
Iron Mountain & Southern Ry. Co. v. Hesterly, 228 U.S. 702; St. Louis, 
San Francisco & Texas Ry. Co. v. Seale, 229 U. S. 156; Taylor v. Taylor, 
232 U. 8. 363; Chicago, Rock Island & Pacific Ry. Co. v. Devine, 239 
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upon the subject in passing the Employers’ Liability Act, 
and the extent to which that act covers the field is the 
point in controversy. By one side it is said that the act, 
although regulating the liability or obligation of the car- 
rier and the right of the employee where the injury results. 
in whole or in part from negligence attributable to the 
carrier, does not cover injuries occurring without such 
negligence, and therefore leaves that class of injuries to be 
dealt with by state laws; and by the other side it is said 
that the act covers both classes of injuries and is exclusive 
as to both. The state decisions upon the point are con- 
flicting. The New York court in the present case and the 
New Jersey court in Winfield v. Erie R. R. Co., 88 N. J. L. 
619, hold that the act relates only to injuries resulting 
from negligence, while the California court in Smith v. 
Industrial Accident Commission, 26 Cal. App. 560, and 
the Illinois court in Staley v. Illinois Central R. R. Co., 
268 Illinois, 356, hold that it has a broader scope and 
makes negligence a test,—not of the applicability of the 
act, but of the carrier’s duty or obligation to respond 
pecuniarily for the injury. 

In our opinion the latter view is right and the other 
wrong. Whether and in what circumstances railroad com- 
panies engaging in interstate commerce shall be required 
to compensate their employees in such commerce for in- 
juries sustained therein are matters in which the Nation 
as a whole is interested and there are weighty considera- 
tions why the controlling law should be uniform and not 
change at every state line. Baltimore & Ohio R. R. Co. v. 
Baugh, 149 U. S. 368, 378-379. It was largely in recog- 
nition of this that the Employers’ Liability Act was 
enacted by Congress. Second Employers’ Liability Cases, 
223 U.S. 1, 51. It was drafted and passed shortly follow- 


U.S. 52; Texas & Pacific Ry. Co. v. Rigsby, 241 U.S. 33, 41; Northern 
Pacific Ry. Co. v. Washington, 222 U.S. 370; Erie R. R. Co. v. New York, 
233 U. S. 671; Southern Ry. Co. v. Railroad Commission, 236 U.S. 489. 
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ing a message from the President advocating an adequate 
national law covering all such injuries and leaving to the 
action of the several States only the injuries occurring 
in intrastate employment. Cong. Rec., 60th Cong., ist 
sess., 1847. And the reports of the congressional com- 
mittees having the bill in charge disclose, without any 
uncertainty, that it was intended to be very comprehen- 
sive, to withdraw all injuries to railroad employees in inter- 
state commerce from the operation of varying state laws 
and to apply to them a national law having a uniform 
operation throughout all the States. House Report No. 
1386 and Senate Report No. 460, 60th Cong., Ist sess. 
Thus, in the House Report it is said: ‘‘It [the bill] is in- 
tended in its scope to cover all commerce to which the 
regulative power of Congress extends . . . by this 
bill it is hoped to fix a uniform rule of liability throughout 
the Union with reference to the liability of common car- 
riers to their employees. . . . A Federal statute of 
this character will supplant the numerous State statutes 
on the subject so far as they relate to interstate commerce. 
It will create uniformity throughout the Union, and the 
legal status of such employer’s liability for personal in- . 
juries instead of being subject to numerous rules will be 
fixed by one rule in all the States.”’ 

True, the act does not require the carrier to respond for 
injuries occurring where it is not chargeable with neg- 
ligence, but this is because Congress, in its discretion, 
acted upon the principle that compensation should a 
exacted from the carrier where, and only where, the injury 
results from negligence imputable to it. Every part of the 
act conforms to this principle, and no part points to any 
_ purpose to leave the States free to require compensation 
where the act withholds it. By declaring in § 1 that the 
carrier shall be liable in damages for an injury to the 
employee ‘‘resulting in whole or in part from the negligence 
of any of the officers, agents, or employees of such carrier, 
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or by reason of any defect or insufficiency, due to its 
negligence, in its cars, engines, appliances, machinery, 
track,” etc., the act plainly shows, as was expressly held 
in Seaboard Air Line Ry. v. Horton, 233 U. S. 492, 501, 
that it was the intention of Congress to make negligence 
the basis of the employee’s right to damages, and to ex- 
clude responsibility of the carrier to the employee for an 
injury not resulting from its negligence or that of its 
officers, agents or other employees. The same principle 
is seen also in § 3, which requires that where the carrier 
and the employee are both negligent the recovery shall 
be diminished in proportion to the employee’s contribu- 
tion to the total negligence, and in § 4, which regards in- 
juries arising from risks assumed by the employee as 
among those for which the carrier should not be made to 
respond. The committee reports upon the bill show that 
this principle was adopted deliberately, notwithstanding 
there were those within and without the committees who 
looked with greater favor upon a different principle which. 
puts negligence out of view and regards the employee as 
entitled to compensation wherever the injury is an incident 
of the service in which he is employed. A few years after 
the passage of the act a legislative commission drafted — 
and the Committees on the Judiciary in the two houses of | 
Congress favorably reported a bill substituting the latter 
principle for the other, Senate Report No. 553, 62d Cong., 
2d sess., House Report No. 1441, 62d Cong., 3d sess., but 
that bill did not become a law. | 

That the act is comprehensive and also exclusive is dis- 
tinctly recognized in repeated decisions of this court. 
Thus, in Missouri, Kansas & Texas Ry. Co. v. Wulf, 226 
U. 8. 570, 576, and other cases, it is pointed out that the 
subject which the act covers is ‘‘the responsibility of 


1 The act is printed in full in Second Employers’ ‘Liability Cases, 223 
U.S. 1, 6-10. 
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interstate carriers by railroad to their employés injured 
in- such commeree”’; in Michigan Central R. R. Co. v. 
Vreeland, 227 U. S. 59, 66, 67, it is said that ‘‘we may not 
piece out this act of Congress by resorting: to the local 
statutes of the State of procedure or that of the injury,” 
that by it ‘Congress has undertaken to cover the subject 
of the liability of railroad companies to their employés 
injured while engaged in interstate commerce,” and that 
it is ““paramount and exclusive”’; in North Carolina R. R. 
Co. v. Zachary, 232 U. S. 248, 256, it is held that where 
it appears that the injury occurred while the carrier was 
‘engaged and the employee employed in interstate com-. 
merce the federal act governs to the exclusion of the state 
law; in Seaboard Air Line Ry. v. Horton, supra, pp. 501, 
503, it is said not only that Congress intended ‘‘to exclude 
responsibility of the carrier to its employés” in the 
absence of negligence, but that it is not conceivable that 
Congress “‘intended to permit the legislatures of the several 
States to determine the effect of contributory negligence 
and assumption of risk, by enacting statutes for the safety 
of employés, since this would in effect relegate to state 
control two of the essential factors that determine the 
responsibility of the employer;’’ and in Wabash R. R. Co. 
v. Hayes, 234 U. S. 86, 89, it is said: ‘Had the injury 
occurred in interstate commerce, as was alleged, the Fed- 
eral act undoubtedly would have been controlling and a 
recovery could not have been had under the common or 
statute law of the State; in other words, the Federal act 
would have been exclusive in its operation, not merely 
cumulative [citing cases]. On the other hand, if the in- 
jury occurred outside of interstate commerce, the Federal 
act was without application and the law of the State was 
controlling.” 

The act is entitled, ‘‘An Act Relating to the liability of 
common carriers by railroad to their employees in certain 
cases,” and the suggestion is made that the words ‘‘in 
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certain cases” require that the act be restrictively con- 
strued. But we think these words are intended to do no 
more than to bring the title into reasonable accord with 
the body of the act, which discloses in exact terms that 
it is not to embrace all cases of injury to the employees of 
such carriers, but only such as occur while the carrier is 
engaging and the employee is employed in ‘‘commerce 
between any of the several States,” etc. See Employers’ 
Inability Cases, 207 U. 8. 463. 

Only by disturbing the uniformity which the act is de- 
signed to secure and by departing from the principle which 
it is intended to enforce can the several States require such 
carriers to compensate their employees for injuries in 
interstate commerce occurring without negligence. But 
no State is at liberty thus to interfere with the operation 
of a law of Congress. As before indicated, it is a mistake 
to suppose that injuries occurring without negligence are 
not reached or affected by the act, for, as is said in Prigg 
v. Pennsylvania, 16 Pet. 539, 617, ‘‘if Congress have a 
constitutional power to regulate a particular subject, and 
they do actually regulate it in a given manner, and in a 
certain form, it cannot be that the state legislatures have 
a right to interfere, and, as it were, by way of complement 
to the legislation of Congress, to prescribe additional — 
regulations, and what they may deem auxiliary provisions 
for the same purpose. In such a case, the legislation of 
Congress, in what it does prescribe, manifestly indicates 
that it does not intend that there shall be any farther 
legislation to act upon the subject-matter. Its silence as 
to what it does not do, is as expressive of what its inten- 
tion is as the direct provisions made by it.’”’ Thus the 
act is as comprehensive of injuries occurring without 
negligence, as to which class it impliedly excludes liability, 
_as it is of those as to which it imposes liability. In other 
words, it is a regulation of the carriers’ duty or obligation 
as to both. And the reasons which operate to prevent the 
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States from dispensing with compensation where the act 
requires it equally prevent them from requiring compensa- 
tion where the act withholds or excludes it. 
It follows that in the present case the award under the 
state law cannot be sustained. 
Judgment reversed. 


Mr. Justicz Branvets, dissenting. 


I dissent from the opinion of the court; and the impor- 
tance of the question involved induces me to state the 
reasons. 

By the Employers’ Liability Act of April 22, 1908, 
Congress provided, in substance, that railroads engaged 
in interstate commerce shall be liable in damages for their 
negligence resulting in injury or death of employees while 
so engaged. The majority of the court now holds that 
by so doing Congress manifested its will to cover the 
whole field of compensation or relief for injuries suffered 
by railroad employees engaged in interstate commerce ; 
or, at least, the whole field of obligation of carriers relating 
thereto; and that it thereby withdrew the subject wholly 
from the domain of state action. In other words the 
majority of the court declares, that Congress by passing 
the Employers’ Liability Act prohibited States from in-. 
cluding within the protection of their general Workmen’s 
Compensation Laws employees who without fault on the 
ratlroad’s part are injured or killed while engaged in inter- 
state commerce; although Congress itself offered them no 
protection. That Congress could have done this is clear. 
The question presented is: Has Congress done so? Has _ 
Congress so willed? Stee) 

The Workmen’s Compensation Law of New York here 
in question has been declared by this court to be among 
those which “‘bear so close a relation to the protection of 
the lives and safety of those concerned that they properly 
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may be regarded as coming within the category of police 
regulations.” New York Central R. R. Co. v. White, 243 
U.S. 188, 207. And this court has definitely formulated 
the rules which should govern in determining when a 
_ federal statute regulating commerce will be held to super-_ 
sede state legislation in the exercise of the police power. 

These rules are: 

1. “In conferring upon Congress the regulation of com- 
merce, it was never intended to cut the States off from 
legislating on all subjects relating to the health, life, and 
safety of their citizens, though the legislation might in- 
directly affect the commerce of the country.’”’ Sherlock 
v. Alling, 93 U.S. 99, 103. 

2. “If the purpose of the att cannot otherwise be accom- 
plished—if its operation within its chosen field else must 
be frustrated and its provisions be refused their natural 
effect—the state law must yield to regulation of Congress 
within the sphere of its delegated power. 

‘“‘But the intent to supersede the exercise by she State 
of its police power as to matters not covered by the Fed- 
eral legislation is not to be inferred from the mere fact 
that Congress has seen fit to circumscribe its regulation 
and to occupy a limited field. In other words, such intent - 
is not to be implied unless the act of Congress fairly inter- 
preted is in actual conflict with the law of the State.’ 
Savage v. Jones, 225 U.S. 501, 533. 

3. ‘‘The question must of course be determined with 
reference to the settled rule that a statute enacted in 
execution of a reserved power of the State is not to be 
regarded as inconsistent with an act of Congress passed 
in the execution of a clear power under the Constitution, 
unless the repugnance or conflict is so direct and positive 
that the two acts cannot be reconciled or stand together.”’ 
Missouri, Kansas & Texas Ry. Co. v. Haber, 169 U. S. 
613, 623. 

Guided by these rules and the cases in which they have 
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been applied ! we endeavor to determine whether Con- 
gress in enacting the Employers’ Liability Act intended 





1 The following cases show that Congress, in legislating upon a par- 
ticular subject of interstate commerce, will not be held to have in- 
hibited by implication the exercise by the States of their reserved 
police power, unless such state action would actually frustrate or im- 
pair the intended operation of the federal legislation. 

1, In Shigh v. Kirkwood, 237 U. 8. 52, 62, it was held that the Federal 
Food and Drugs Act, dealing, among other things with shipment in 
interstate commercevf fruit in filthy, decomposed, or putrid condition, 
did not prevent a State from penalizing the shipment of citrus fruits 
“which are immature or otherwise unfit for consumption.” 

2. In Atlantic Coast Line R. R. Co. v. Georgia, 234 U. S. 280, 293, it 
was held that Congress did not, by the passage of the Federal Safety 
Appliance Acts, dealing with the equipment of locomotives, as well as 
of cars, and the Act to Regulate Commerce, preclude the States from 
legislating concerning locomotive headlights, as to which Congress had 
not specifically acted. 

3. In Missouri, Kansas & Texas Ry. Co. v. Harris, 234 U.S. 412, 420, 
it was held that the Carmack Amendment (34 Stat. 584, 595), regulating 
the carrier’s liability for loss of interstate shipments, did not prevent a 
State from providing for the allowance of a moderate attorney’s fee 
in a statute applicable both in the case of interstate and intrastate 
shipments. 

4. In Savage v. Jones, 225 U.S. 501, 529, it was held that the passage 
by Congress of the Food and Drugs Act of 1906, which, among other 
things, prohibited misbranding, did not prevent the States from reg- 
ulating the sale and requiring to be affixed a statement of ingredients 
and minimum percentage of fat and proteins.. 

5. In Missouri Pacific Ry. Co. v. Larabee Flour Mills Co., 211 U. 8. 
612, 623, it was held that Congress, by granting, in the Act to Regulate 
Commerce, power to the Interstate Commerce Commission to compel 
equal switching service on cars destined to interstate commerce, did 
not, in the absence of the exercise by the Commission of its power, 
prohibit States from legislating on the subject. 

6. In Asbell v. Kansas, 209 U. 8. 251, 257, it was held that Congress, 
in providing that a certificate of inspection issued by the National 
Bureau of Animal Industry should entitle cattle to be shipped into any 
State without further inspection, did not prevent a State from penal- 
izing the importation of cattle which had not been inspected either by 
the federal bureau or by designated state officials. 
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to prevent States from entering the specific field of com- 
pensation for injuries to employees arising without fault 


7. In Crossman v. Lurman, 192 U. S. 189, 199, it was held that the 
Act of Congress of August 30, 1890, 26 Stat. 414, prohibiting importa- 
tion into the United States of adulterated and unwholesome food, did 
not prevent the States from legislating for the prevention of the sale 
of articles of food so adulterated, as come within valid prohibitions of 
their statutes. 

a 8. In Reid v. Colorado, 187 U.S. 187, 149, it was held that Congress, 
by making it an offence under the Animal Industry Act for anyone to 
send from State to State cattle known to be affected with communicable 
disease, did not prevent the States from penalizing the importation of 
cattle without inspection by designated state officials. 

9. In Missouri, Kansas & Texas Ry. Co. v. Haber, 169 U. 8. 613, 623, 
it was held that the Federal Animal Industry Act, making it a mis- 
demeanor for any person or corporation to transport cattle known to be 
affected with contagious disease, did not prevent a State from imposing 
a civil liability for damages sustained by owners of domestic cattle by 
reason of the importation of such diseased cattle. 

10. In Smith v. Alabama, 124 U. 8. 465, 482, it was held that Con- 
gress did not, by the passage of the Act to Regulate Commerce, pro- 
hibit the States from enacting laws requiring persons to undergo exam- 
ination before being permitted to act as locomotive engineers. 

11. In Sherlock v. Alling, 93 U.S. 99, it was held that Congress did 
not, by the passage of many laws regulating navigation, with a view to 
safety, and providing for liability in certain cases, prohibit the applica- 
tion to an accident in navigable waters of a State of a statute providing 
for liability for wrongful death. 

The following cases, holding that the Federal Employers’ Liability 
Act supersedes the common or statutory laws of the States relating to 
the liability of railroads for negligent injuries to their employees while 
engaged in interstate commerce, are, of course, wholly consistent witb 
the cases above referred to, the “field” of both federal and state laws 
there under consideration being identical: Second Employers’ Liability 
Cases, 223 U. 8. 1, 55; Missouri, Kansas & Texas Ry. Co. v. Wulf, 226 
U. 8. 570, 576; Michigan Central R. R. Co. v. Vreeland, 227 U.S. 59, 
66; St. Louis, Iron Mountain & Southern Ry. Co. v. Hesterly, 228 U.S. 
702, 704; St. Louis, San Francisco & Texas Ry. Co. v. Seale, 229 U.S. 
156; Taylor v. Taylor, 232 U. S. 363, 368; Seaboard Air Line Ry. v. 
Horton, 233 U. S. 492, 501; Wabash R. R. Co. v. Hayes, 234 U.S. 86, 89; 
Toledo, St. Lowis & Western R. R. Co. v. Slavin, 236 U. 8. 454, 458; St. 
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on the. railroad’s part, for which Congress made no pro- 
vision. 

To ascertain the intent we must look, of course, first 
at what Congress has said; then at the action it has taken, 
or omitted to take: We look at the words of the statute 
to see whether Congress has used any, which in terms 
express that will. We enquire whether, without the use 
of explicit words, that will is expressed in specific action 
taken. For Congress must be presumed to have intended 
the necessary consequences of its action. And if we find 
that its will is not expressed, or is not clearly expressed, 
either in words or by specific action, we should look at the 
circumstances under which the Employers’ Liability Act 
was passed ; look, on the one hand, at its origin, scope and 
purpose; and, on the other, at the nature, methods and 
means of state Workmen’s Compensation Laws. If the 
will is not clearly expressed in words we must consider 
all these in order to determine what Congress intended. 

First—As to words used: The act contains no words 
expressing a will by Congress to cover the whole field of 
compensation or relief for injuries received by or for death 
of such employees while engaged in interstate commerce; 
or the whole field of carriers’ obligations in relation thereto. 
The language of the act, so far as it indicates anything in 
this respect, points to just the contrary. For its title is: 
‘“‘An Act Relating to the liability of common carriers by 


railroad to their employees in certain cases.” 
SS a eo Ee ae SR pS eee 
Louis, Iron Mountain & Southern Ry. Co. v. Craft, 237 U. S. 648; 


Chicago, Rock Island & Pacific Ry. Co. v. Devine, 239.U. 8. 52, 54; 
Chicago, Rock Island & Pacific Ry. Co. v. Wright, 239 U. 8. 548, 551; 
Seaboard Air Line Ry. v. Kenney, 240 U.S. 489, 493; Osborne v. Gray, 
241 U.S. 16, 19. 

1 The title of this act may be profitably compared with that of the 
bill (not enacted) prepared by the Employers’ Liability and Work- 
men’s Compensation Commission pursuant to Joint Resolution No. 41, 
approved June 25, 1910, 36 Stat. 884, proposing a Federal Workmen’s 
Compensation Law, which reads: “A bill to provide an exclusive remedy 
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Second—As to specific action taken: The power exer- 
cised by Congress is not such that, when exercised, it nec- 
essarily excludes the state action here under consideration. 
It would obviously have been possible for Congress to 
provide in terms, that wherever such injuries or death 
result from the railroad’s negligence, the remedy should 
be sought by action for damages; and wherever injury 
or death results from causes other than the railroad’s 
“negligence, compensation may be sought under the Work- 
men’s Compensation Laws of the States. Between the 
federal and the state law there would be no conflict what- 
soever. They would, on the contrary, be complementary. 

Third—As to origin, purpose and scope of the Em- 
ployers’ Liability Act and the nature, methods and means 
of state Workmen’s Compensation Laws: The facts are 
of common knowledge. Do they manifest that, by entering 
upon one section of the field of indemnity or relief for 
injuries or death suffered by employees engaged in inter- 
state commerce, Congress purposed to occupy the whole 
field? 

(A) The origin of the Federal Employers’ Liability Act: 

By the common law as administered in the several 
States, the employee, like every other member of the 
community, was expected to bear the risks necessarily 
attendant upon life and work; subject only to the right 
- to be indemnified for any loss inflicted by wrongdoers. 
The employer, like every other member of the community, 
was in theory liable to all others for loss resulting from 
his wrongs; the scope of his liability for wrongs being 
amplified by the doctrine of respondeat superior. This 
legal liability, which in theory applied between employer 
and employee as well as between others, came, in course of 





and compensation for accidental injuries resulting in disability or death, 
to employees of common carriers by railroad engaged in interstate or 
foreign commerce, or in the District of Columbia, and for other pur- 
poses.” Sen. Doc. 338, p. 107, 62d Cong. 2d sess. 
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time, to be seriously impaired in practice. The protection 
it provided employees seemed to wane as the need for it 
grew. Three defenses—the doctrines of fellow servant’s 
negligence, of assumption of risk and of contributory neg- 
ligence—rose and flourished. When applied to huge organ- 
izations and hazardous occupations, as in railroading, they 
practically abolished the liability of employers to em- 
ployees; and in so doing they worked great hardship and 
apparent injustice. The wrongs suffered were flagrant; 
the demand for redress insistent; and the efforts to secure 
remedial legislation widespread. But the opponents were 
alert, potent and securely entrenched. The evils of the 
fellow-servant rule as applied to railroads were recognized 
as early as 1856, when Georgia passed the first law abolish- 
ing the defense. Between the passage of that act and the 
passage of the first Federal Employers’ Liability Act 
(Act of June 11, 1906, 34 Stat. 232), fifty years elapsed. 
In those fifty years only four more States had wholly 
abolished the defense of fellow servant’s negligence. Fur- 
thermore, in only one State had a statute been passed 
making recovery possible, where the employee had been 
guilty of contributory negligence.! Meanwhile, the num- 


1 At the time the first Federal Employers’. Liability: Act was passed 
the so-called common law defenses remained in force, in large part, in 
most of the States, as to railroad employees. 

A. The Fellow Servant Rule. (See Compilation of Statutes in 
“Liability of Employers,” Senate Hearings, 1906, pp. 183-288; and 
in Senate Document No. 207, 60th Congress, 1st sess.) 

(1) It had been completely abolished as to railroad employees 
in only 5 States: Georgia (1856), Kansas (1874), North Carolina 
(1897), Colorado (1901), North Dakota (1903). 

(2) It remained in full force, or substantially so, in 25 States or 
Territories: Arizona, California, Connecticut, Delaware, Idaho, 
Illinois, Kentucky, Louisiana, Michigan, Maine, Maryland, 
Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, 
Oklahoma, Pennsylvania, Rhode Island, South Dakota, Tennessee, 
Vermont, Washington, West Virginia, Wyoming. 
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ber of accidents to railroad employees had become appall- 
ing. In the year 1905-6 the number killed while on duty 
was 3,807, and the number injured 55,524.!_ The pro- 
moters of remedial action, unable to overcome the effi- 
cient opposition presented in the legislatures of the several 
States, sought and secured the powerful support of the 
President. Congress was appealed to and used its power 
peceatM tS ese Se tee Se 

(3) In 16 other States it had been modified ; abolished either as 
to certain more dangerous kinds of work, or as to certain classes of 
employees: Alabama, Arkansas, Florida, Indiana, Iowa, Mas- 
sachusetts, Minnesota, Mississippi, Missouri, New York, es 
South Carolina, Texas, Utah; Virginia, Iiebiiein: 

(4) The passage of the first federal act immediately eianlined 
further state legislation. Im 1907 the fellow-servant rule was 
abolished as to railroads in Arkansas, Nevada, Oklahoma, South 
Dakota; and largely in California, Nebraska, Pennsylvania and 
Wisconsin. 

B. Contributory Negligence.. (See compilations cited, supra.) 

(1) In all but 1 State there had been no statutory change of the 
rule that contributory negligence constituted a complete defense. 
Georgia (1895) had substituted the comparative negligence doc- 
trine. In Kansas and Illinois early cases at common law seeming 
to apply this doctrine had been repudiated. The common law of 
Tennessee also contained some traces of the doctrine. 

(2) During the year following the passage of the first federal 
act, which adopted the rule of comparative negligence, with mit- 
igation of damages proportionate to the degree of plaintiff’s neg- 
ligence, several States introduced this modification: Nebraska, 
Nevada, North Dakota, South Dakota, Wisconsin. 

C. Assumption of Risk. (See the compilations cited, supra.) 

The harshness of this rule had been mitigated by statute or 
other statutory action taken in only 14 States: Alabama, Cal- 
ifornia, Colorado, Georgia, Massachusetts, Mississippi, New 
Mexico, New York, North Carolina, Ohio, Oregon, South Carolina, 
Texas, Virginia. In 1907 Iowa abolished the rule as to employees 
giving notice of a known defect. 

1See Report of Interstate Commerce Commission for the year 1906. 
Summary of Casualties, Table A, p. 161. 

2 President’s Messages, December 2, 1902; December 6, 1904; De- 
cember 5, 1905; January 31, 1908. 
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over interstate commerce to afford relief. The promotion 
of safety. was of course referred to in the Committee’s 
report as justifying congressional action; but the moving 
cause for the Federal Employers’ Liability Act was not 
the desire to promote safety or to secure uniformity, as in 
standardizing equipment by the Safety Appliance Acts.! 
There was, in the nature of things, no more reason for 
providing a federal remedy for negligent injury to em- 
ployees than there would have been for providing such a 
remedy for negligent injury to passengers or to other mem- 
bers of the public. The Federal Employers’ Liability Act 
was, in a sense, emergency legislation. The circumstances 


‘The following facts are significant as showing that employers’ 
liability was not deemed a factor in safety to employees or the public, 
or a matter in which uniformity was desirable, or as otherwise present- 
ing a railroad problem: 

(1) The Annual Reports of the Interstate Commerce Commission 
to Congress for the eleven years ending December, 1908, deal each 
year at large with accidents, casualties to employees, and the pro- 
motion of safety. These reports contain numerous recommendations 

_ for legislation concerning safety appliances, hours of labor, block 
signals, train control, inspection and accident reporting; but no 
recommendation or even mention of employers’ liability. 

(2) The National Convention of Railroad Commissioners, an 
association comprising the comimissioners of the several States, is 
formed for the purpose of discussing and aiding in the solution of 
American railroad problems. Likewise, in its reports for eleven years 
ending October, 1908, no reference has been found, either in the 
annual President’s address, or in the report of the Committee on 
Legislation, or in the discussions, to the subject of employers’ liabil- 
ity; or any mention of the passage by Cangress of the two Employers’ 
Liability Acts, or of the decision of this court on the first act. 

The absence of such reference is particularly noteworthy in the 
legislative report for the year 1908, pp. 218-233, which is devoted to - 
a consideration of harmonious or uniform legislation. ‘It contains a 
résumé of the legislation in Congress recommended and supported 
by the National Convention of Railroad Commissioners during a 
period of 19 years and attendances at congressional hearings on 
safety appliances, block signal, and hours of labor legislation. 
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attending its passage were such as to preclude the belief 
that thereby Congress intended to deny to the States the 
power to provide for compensation or relief for injuries 
not covered by it. . 

(B) The scope of the Federal Employers’ Inability Act: 

(1.) The act leaves uncovered a large part of the in- 
juries which result from the railroads’ negligence. The 
decision of this court in the first Employers’ Liability 
Cases, 207 U. S. 463, had declared that Congress lacked 
power to legislate in respect to any injuries: occurring 
otherwise than to employees engaged in interstate com- 
merce. Later decisions disclose how large a part of the 
injuries resulting from the railroads’ negligence are thus 
excluded from the operatiort of the federal law. For the 
act was held to apply only to those directly engaged in 
interstate commerce. This excludes not only those en- 
gaged in intrastate commerce, but also the many who— 
while engaged on work for interstate commerce, as in 
repairing engines or cars—are not directly engaged in it. 
Likewise it excludes employees who, though habitually 
engaged directly in interstate commerce, happen. to be 
injured or killed through the railroads’ negligence, while 
performing some work in intrastate commerce.! 

(2.) The act leaves uncovered all of the injuries which 
result otherwise than from the railroad’s negligence, 
though occurring when the employee is engaged directly 
in interstate commerce. | 

The scope of the act is so narrow as to preclude the be- 
lief that thereby Congress intended to deny to the States 





1 Compare Illinois Central R. R. Co. v. Behrens, 233 U. 8. 473; New 
York Central & Hudson River R. R. Co. v. Carr, 238 U.S. 260; Delaware, 
Lackawanna & Western R. R. Co. v. Yurkonis, 238 U.S. 439; Shanks v. 
Delaware, Lackawanna & Western R. R. Co., 239 U. 8. 556; Chicago, 
Burlington & Quincy R. R. Co. v. Harrington, 241 U. 8. 177; Erie R. R. 
Co. v. Welsh, 242 U. 8. 303; Raymond v. Chicago, Milwaukee & St. 
Paul Ry. Co,, 243, U.S, 43. — 
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the power to provide compensation or relief for injuries 
not covered by it: 

(C) The purpose of the Employers’ Liability Act: 

The facts showing the origin and scope of the act dis- 
cussed above indicate also its purpose. It was to end 
the denial of the right to damages for injuries due to the 
railroads’ negligence—a right denied under judicial deci- 
sions through the interposition of the defenses of fellow- 
servant, assumption of risk and contributory negligence. 
It was not the purpose of the act to deny to the States the 
power to grant the wholly new right to protection or relief 
in the case of injuries suffered otherwise than through 
fault of the railroads. 

The Federal Employers’ Liability Act was, in no respect, 
a departure from the individualistic basis of right arid ‘of 
liability. It was, on the contrary, an attempt to enforce 
truly and impartially the old conception of justice as be- 
tween individuals. The common-law liability for fault 
was to be restored by removing the abuses which prevented 
its full and just operation. The liability of the employer, 
under the federal act as at common law, is merely a 
penalty for wrong doing. The remedy assured to the 
employee is merely a more efficient means of making the 
wrongdoer indemnify him whom he has wronged. This 
limited purpose of the Employers’ Liability Act precludes 
the belief that Congress intended thereby to deny to 
the States the power to provide compensation. or relief 
for injuries not covered by the act. 

(D) The nature of Workmen’s Compensation Acts: 

In the effort to remove abuses, a study had been made . 
of facts; and of the world’s experience in dealing with in- 
dustrial accidents. That study uncovered as fiction many 
an assumption upon which American judges and lawyers 
had rested comfortably. The conviction became wide- 
spread, that our individualistic conception of rights and 
liability no longer furnished an adequate basis for dealing 
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with accidents in industry. It was seen that: no system 
of indemnity dependent upon fault on the employers’ 
part could meet the situation; even if the law were per- 
fected and its administration made exemplary. For in 
probably a majority of cases of injury there was no assign- 
able fault; and in many more it must be impossible of 
proof. It was urged: Attention should be directed, not 
to the employer’s fault, but to the employee’s misfortune. 
Compensation should be general, not sporadic; certain, 
not conjectural ; speedy, not delayed; definite as to amount 
and time of payment; and so distributed over long periods 
as to insure actual protection against lost or lessened 
earning capacity. To a system making such provision, 
and not to wasteful litigation, dependent for success upon 
the coincidence of fault and the ability to prove it, society, 
as well as the individual employee and his dependents, 
must look for adequate protection. Society needs such 
a protection as much as the individual; because ultimately 
society must bear the burden, financial and otherwise, of 
the heavy losses which accidents entail. And since acci- 
dents are a natural, and in part an inevitable, concomi- 
tant of industry as now practiced, society, which is served 
thereby, should in some way provide the protection. To 
attain this end, codperative methods must be pursued; 
some form of insurance—that is, some form of taxation. 
Such was the contention which has generally prevailed. 
Thus out of the attempt to enforce individual justice, 
grew the attempt to do social justice. But when Con- 
gress passed the Employers’ Liability Act of April 22, 
1908, these truths had gained little recognition in the 
‘United States. Not one of the thirty-seven States or 
Territories which now have Workmen’s Compensation 
Laws had introduced the system. Yet the conception 
and value of compensation laws was not unknown to 
Congress. It then had under consideration the first Com- 
pensation Law for Federal Employees which was enacted 
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in the following month (Act of May 30, 1908, 35 Stat. 
556). The need’ of its speedy passage had been called 
‘to the attention of Congress by the President in the same 
special message which urged the passage of this Employ- 
ers’ Liability Act. 

Can it be contended that Congress by simply passing 
the Employers’ Liability Act prohibited the States from 
providing in any way for the maintendnce of such em- 
ployees (and their dependents) for whose injuries a rail- 
road, innocent of all fault, could not be called upon to make 
indemnity under that act? It is the State which is both 
primarily and ultimately concerned with the care of the 
injured and of those dependent upon him; even though 
the accident may occur while the employee is engaged 
directly in interstate commerce. Upon the State falls the 

. financial burden of dependency, if. provision be not other- 
wise made. Upon the State falls directly the far heavier 
burden of the demoralization of its citizenry, and of the 
social unrest, which attend destitution and the denial of 
opportunity. Upon the State also rests under our dual 
system of governmént the duty owed to the individual 
to avert misery and promote happiness so far as possible. 
Surely we may not impute to Congress the will to deny 
to the States the power to perform either this duty to 
humanity or their fundamental duty of self-preservation. 
And if the States are left: free to provide compensation, 
what is there in the Employers’ Liability Act to show an 
intent on the part of Congress to deny to them the power 
to make the provision by raising the necessary contribu- 
tions, in the first instance, through employers? 

(E) Methods and means of Workmen’s Compensation 
Laws: . FS 

The principle underlying Workmen’s Compensation 
Laws is the same in all the States. The methods and 

means by which that principle is carried out vary mate- 
rially. The principle is that of insurance, the premiums 
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to which are contributed by employers generally. How 
the insurance fund shall be raised and administered; what 
the scale of compensation or relief shall be; how the con- 
tributing groups of employers shall be formed; whether 
or not a state fund shall be created; whether the individual 
employer shall be permitted to become a self-insurer; 
whether he shall be permitted to deal directly with the 
employee in making settlement of the compensation to be 
awarded; on all these questions the laws of the several 
States do and properly may differ radically. 

What methods and means the State shall adopt in order 
to provide compensation for injuries to citizens or residents 
where Congress has left it free to legislate, rests (subject 
to constitutional limitations) wholly within the judgment 
of the State.. It might conclude, in view of the hazard 
involved, that no one should engage in the occupation of 
railroading without providing against the financial con- 
sequences of accidents through contributing an adequate 
amount to an accident insurance fund. It might con- 
clude that it was wise to make itself the necessary con- 
tributions to such a fund, out of monies raised from general 
taxation. Or it might conclude, as the State of Washing- 
ton did, that the fairest and wisest form of taxation for 
the purpose was to impose upon the employer directly 
the duty of making the required contributions—relying 
upon the laws of trade to effect, through the medium of 
transportation charges, an equitable distribution of the 
burden. The method last suggested is pursued in sub- 
stance also by the State of New York. In its essence the 
laws of the States are the same in this respect, as is shown 
in Mountain Timber Co. v. Washington, 243 U. 8. 219. It 
is misleading to speak of the new obligation of the em- 
ployer to contribute to compensation for injuries to work- 
men as an increase of the ‘“‘employer’s liability.” It is not 
a liability for a violation of a duty. It is a direct—a 
primary—obligation in the nature of a tax. And the right 
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of the employee is as free from any suggestion of wrong 
done to him as the new right granted by Mothers’ Pen- 
sion Laws. | 

(F) Federal and State legislation are not in conflict. 

The practical difficulty of determining in a particular 
case, according to presence or absence of railroad fault, 
whether indemnity is to be sought under the Federal 
Employers’ Liability Act or under a state compensation 
law—affords, of course, no reason for imputing to Congress 
the will to deny to the States power to afford relief through 
such a system. The difficulty and uncertainty is, at 
worst, no greater than that which now exists in so many 
cases where it is necessary to determine whether the em- 
ployee was, at the time of the accident, engaged in inter- 
state or intrastate commerce.'! Expedients for minimizing 
inherent difficulties will doubtless be found by experience. 
All the difficulties may conceivably be overcome in prac- 
tice. Or they may prove so great as to lead Congress 
to repeal the Federal Employers’ Liability Act and leave 
to the States (which alone can deal comprehensively 
with it) the whole subject of indemnity and compensa- 
tion for injuries to employees whether engaged in in- 
terstate or intrastate commerce, and whether such 
injuries arise from negligence or without fault of the 
employer. | 

We are admonished also by another weighty considera- 
tion not to impute to Congress the will to deny to the 
States this power. The subject of compensation for 


1 The number of cases on the October 1915 term of this court was 
1069. Of these 93 involved one or more questions arising under the 
Federal Employers’ Liability Act of April 22, 1908. Of these 93 cases, 
37 presented the question whether or not the employee was engaged in 
interstate commerce or intrastate commerce. In 52 of the cases the 
question was presented whether there was evidence of negligence on the 
part of defendant. In 24 of the cases the question was also presented 
whether or not the employee had assumed the risk. 
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accidents in industry-is one peculiarly appropriate for 
state legislation. There must, necessarily, be great diver- 
_ sity in the conditions of living and in the needs of the in- 
jured and of his dependents, according to whether they 
reside in one or the other of our States and Territories, so 
widely extended. In a large majority of instances they 
reside in the State in which the accident occurs. Though 
the principle that compensation should be made, or relief 
given, is of universal application, the great diversity of 
conditions in the different sections of the United States 
may, in a wise application of the principle, call for dif- 
ferences between States, in the amount and method of: 
compensation, the periods in which payment shall be 
made, and the methods afid means by which the funds 
shall be raised and distributed. The field of compensa- 
tion for injuries appears to be one in which uniformity is 
not desirable, or at least not essential to the public wel- 
fare. . 

The contention that Congress has, by legislating on one 
branch of a subject relative to interstate commerce, 
preémpted the whole field—has been made often in this 
court; and, as the cases above cited show, has been re- 
peatedly rejected in cases where the will of Congress to 
leave the balance of the field open to state action was far: 
less clear than under the circumstances here considered. 
Tested by those decisions and by the rules which this court 
has framed for its guidance, I am of opinion, as was said 
_ in Allantic Coast Line R. R. Co. v. Georgia, 234 U. 8. 280, 
294, that: ‘‘The intent to supersede the exercise of the 
State’s police power with respect to this subject cannot 
be inferred from the restricted action which thus far has 
been taken.” The field covered by Congress was a limited 
field of the carrier’s liability for negligence, not the whole 
field of the carrier’s obligation arising from accidents. I 
find no justification for imputing to Congress the will to 
deny to a large class of persons engaged in a necessarily 
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hazardous occupation 1 and otherwise unprovided for the 
protection afforded by beneficent statutes enacted in the 
' long-deferred performance of an insistent duty and in a 
field peculiarly appropriate for state action. 


Mk. Justice CLARKE concurs in this dissent. 





ERIE RAILROAD COMPANY »v. WINFIELD. 


ERROR TO THE COURT OF ERRORS AND. APPEALS OF THE 
STATE OF NEW JERSEY. 


No. 353. Argued March 1, 1916 : restored to docket for reargument No- 
vember 13, 1916; reargued February 1, 2, 1917.—Decided May 21, 1917. 


The duty of interstate railroad carriers to make compensation for in- 
jury or death of their employees in interstate commerce is regulated 
uniformly and exclusively by the Federal Employers’ Liability Act 
and is thereby confined to cases of causal negligence. New York 
Central R. R. Co. v. Winfield, ante, 147. 

It is beyond the power of any State to interfere with the operation of 
the federal act, either by putting carriers and their employees to an 
election between its provisions and those of a state statute or by 
imputing such an election to them through a statutory presumption. 
So held in the case of a New Jersey law containing provisions for 

compensation without regard to negligence, to be applicable when 
employer and employee elect to accept them, and presuming accept- 
ance in the absence of a declaration to the contrary. 

In leaving the yard after his day’s work in switching inter- and intra- 

' state commerce, the employee is “engaged in interstate commerce.” 

88 N. J. L. 619, reversed. 


TuHE case is stated in the opinion. 





 1The experience of the organization [Brotherhood of Locomotive 

Firemen and Enginemen] shows that more than 60 per cent. of all 
deaths and disabilities are caused by railroad accidents. W. 8. Carter, 
Sen. Doc. 549, p. 137, 64th Cong. Ist sess. 
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244 U.S. Opinion of the Court. 


Mr. George S. Hobart and Mr. Gilbert Collins for plain- 
tiff in error. 


Mr. Harry Lane for defendant in error. 


Mr. Justice VAN DEVANTER delivered the opinion of 
the court. 


This was a proceeding under a New Jersey statute, c. 95, 
Laws 1911, against a common carrier by railroad, engaged 
in both interstate and intrastate commerce, to obtain com- 
pensation for the death of one of its employees. The em- 
ployee was in charge of a switch engine in the carrier’s 
extensive yard at Croxton, "New Jersey, and was switching 
freight cars about in the yard, especially to and from a 
transfer station. The cars usually contained package 
freight and many were moved in the course of a day’s 
work. In some the freight was interstate, in others in- 
trastate and in still others it was of both classes. This 
was true of the cars moved on the day in question. In 
concluding his work for that day the employee took his 
engine to the place where it was to remain for the night 
and started to leave the yard. His route lay across some 
of the tracks and while passing over one he was struck by 
an engine and received injuries from which he soon died. 
No causal negligence was alleged or proved and both 
parties assumed there was none. In these circumstances 
the trial judge, while not doubting that the fatal injury 
occurred in the course of the deceased’s employment, held 
that he was not then employed in interstate commerce 
and that compensation should be made under the state 
statute to the widow. A judgment in her favor was en-- 
tered, but was reversed by the Supreme Court of the State, 
which concluded that the deceased’s employment at the 
time of the injury was in interstate commerce and that 
the case was controlled by the Employers’ Liability Act 


172 OCTOBER TERM, 1916. 
Opinion of the Court. 244 U.S. 


of Congress, which makes negligence the test of the car- 
rier’s liability or obligation. That judgment was in turn 
reversed by the Court of Errors and Appeals, which, al- 
though assuming “‘that the conclusion of the Supreme 
Court as to the character” of the deceased’s employment 
at the time of the injury ‘‘was justified by the facts 
proved,” regarded the federal act as without bearing, 
because affording no remedy and imposing no liability 
in the absence of causal negligence. 88 N. J. L. 619. 

The questions presented for decision are these: First, 
‘whether the federal act is regulative of the carrier’s 
liability or obligation in every instance of the injury or 
death of one of its employees in interstate commerce, or 
only in those instances where there is causal negligence 
for which the carrier is responsible. Second, whether the 
facts proved sustain the conclusion that the deceased 
was employed in interstate commerce at the time of the 
injury. Third, whether by reason of the state statute 
the carrier became bound contractually to make compensa- 
tion in this instance, even though it came within the fed- 
eral act. 

The first question is fully considered in New York 
Central R. R. Co. v. Winfield, the opinion in which has 
been just announced, ante, 147, and it suffices here to 
say that, for the reasons there given, we are of opinion 
that the federal act proceeds upon the principle which 
regards negligence as the basis of the duty to make com- 
_ pensation and excludes the existence of such a duty in 
the absence of negligence, and that Congress intended 
the act to be as comprehensive of those instances in which 
it excludes liability as of those in which liability is imposed. 
It establishes a rule or regulation which is intended to 
operate uniformly in all the States, as respects interstate 
commerce, and in that field it is both paramount and 
exclusive. 

The second question must be given an affirmative an- 
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swer. In leaving the carrier’s yard at the close of his 
day’s work the deceased was but discharging a duty of his 
employment. See North Carolina R. R. Co. v. Zachary, 
232 U.S. 248, 260. Like his trip through the yard to his 
engine in the morning, it was a necessary incident of his 
day’s work and partook of the character of that work as a 
whole, for it was no more an incident of one part than of 
another. His day’s work was in both interstate and in- 
trastate commerce, and so when he was leaving the yard 
at the time of the injury his employment was in both. 
That he was employed in interstate commerce is therefore 
plain, and that his employment also extended to intra- 
state commerce is for present purposes of no importance. 
The third question requires some notice of the New 
Jersey statute. It consists of two parts. One conforms 
to the principle which regards negligence as the basis of 
liability and excludes liability in the absence of negligence. 
In its details, however, that part differs materially from 
the federal act. The other conforms to a different prin- 
ciple which rejects negligence as a basis of liability and 
requires compensation to be made by the employer 
wherever the injury or death of the employee is an incident 
of the service in which he is employed. This part is de- 
scribed as ‘‘elective” and is not to be applied unless the 
employer and the employee shall have agreed, expressly 
or impliedly, to be bound thereby and to surrender ‘‘their 
rights to any other method, form or amount of compensa- 
tion or determination thereof.” Respecting the mode of 
manifesting such an agreement or the contrary, it is pro- 
vided that every contract of hiring ‘shall be presumed to 
have been made” with reference to this part of the statute 
and, unless the contract or a notice from one party to the 
other contain ‘‘an express statement in writing’ to the 
contrary, it ‘‘shall be presumed” that the parties “have 
agreed to be bound” by this part of the statute. There 
was no express agreement in this instance and there is no 
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basis for regarding the carrier as in any way bound by this 
part of the statute, save as it provides that an agreement 
to be bound by it shall be presumed in the absence of a 
declaration to the contrary. But such a presumption 
cannot be indulged here, and this for the reason that by 
the federal act: the entire subject, as respects carriers by 
railroad and their employees in interstate commerce, was 
taken without the reach of state laws. It is beyond the 
power of any State to interfere with the operation of that 
act, either by putting the carriers and their employees to 
an election between its provisions and those of a state 
statute or by imputing such an election to them by means 
of a statutory presumption. The third question therefore 
must be answered in the negative. 
It follows that the Court of Errors and Appeals erred 
in failing to give controlling effect to the federal act. 
, Judgment reversed. 


Mr. Justice BrRanpEis and Mr. Justice CLARKE 
dissent. 





LANE, SECRETARY OF THE INTERIOR, ». 
HOGLUND. 


ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA. 


No. 365. Argued April 11, 1917—Decided May 21, 1917. 


Section 7 of the Act of March 3, 1891, c. 561, 26 Stat. 1095, 1099, lays 
upon the Secretary of the Interior a plain duty to cause a patent to 
be issued upon a homestead entry when no contest or protest pro- 

ceeding has been initiated and no order has been made, in his De- 
partment, for the purpose of challenging the validity of the entry, 
within two years from the issuance of the final receiver’s receipt. 
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An adverse report by a deputy supervisor of a National Forest, chal- 
lenging a homestead entry within the forest. for insufficiency of res- 
idence and cultivation, but merely filed in the General Land Office 
and not acted on until after the two year limitation period had ex- 
pired, Held not a “pending contest or protest”’ within the meaning 
of § 7 of the Act of March 8, 1891, supra. 

Notwithstanding its reluctance to award or sustain a writ of mandamus 
against an executive officer, the court is constrained to do so where 
the duty sought to be enforced is plain and nondiscretionary and 
the situation exigent. 

44 App. D. C. 310, affirmed. 


THE case is stated in the opinion. 


Mr. Assistant Attorney General Kearful, with whom 
Mr. S. W. Williams was on‘the brief, for plaintiff in error. 


Mr. F. W. Clements, with whom Mr. B. E. Hinton was 
on the brief, for defendant in error. 


Mr. Justice VAN DEVANTER delivered the opinion of 
the court. 


This is a petition for a writ of mandamus against the 
Secretary of the Interior. In the court of first instance the 
writ was refused, but the Court of Appeals directed that 
it be granted, 44 App. D. C. 310, and our jurisdiction 
arises out of the fact that the construction of a statute of 
the United States and the duty of the Secretary of the 
Interior thereunder are drawn in question. The statute 
is the following provision in §7 of. the Act of March 3, 
1891, c. 561, 26 Stat. 1095, 1099: 

“That after the lapse of two years from the date of the 
issuance of the receiver’s receipt upon the final entry of 
any tract of land under the homestead, timber-culture, 
desert-land, or preémption laws, or under this act, and 
when there shall be no pending contest or protest against 
the validity of such entry, the entryman shall be entitled 
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to a patent conveying the land by him entered, and the 
same shall be issued to him.” 

What is meant by a “pending contest or protest”’ is the 
question under the statute. The facts are not in dispute 
and are these: 

In 1902 Svan Hoglund ‘settled upon and made prelim- 
inary entry under the homestead law of a tract of public 
land in the Eureka land district in California. In 1905 
the land was included within a national forest reserve by 
a proclamation of the President, 34 Stat. 3001, which 
contained the following excepting clause: 

“Excepting from the force and effect of this proclama- 
tion all lands which may have been, prior to the date 
hereof, embraced in any legal entry or covered by any 
lawful filing duly of record in the proper United States 
Land Office, or upon which any valid settlement has been 
made pursuant to law, and the statutory period within 
which to make entry or filing of record has not expired ; Pro- 
vided, that this exception shall not continue to apply to 
any particular tract of land unless the entryman, settler 
or claimant continues to comply with the law under which 
the entry, filing or settlement was made.” 

In due time thereafter, and after due notice by publica- 
tion of his purpose so to do, Hoglund submitted final proof 
of compliance with the homestead law and of his right to 
obtain the title. The proof was accepted as satisfactory 
by the local officers and on August 6, 1907, a receiver’s 
receipt and a register’s certificate upon final entry were 
regularly issued to him. 

May 29, 1909, a report from a deputy forest supervisor 
recommending the cancellation of the entry ‘‘on account 
of non-residence and lack of cultivation” was received at 
the General Land Office. The report indicated that the 
entryman was a single man, and had a three-room house, 
a small barn and some fencing on the land; that he had 
three acres plowed and under cultivation; that the land 
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had much valuable timber thereon, but none had been 
cut except for improvements, and that. the entryman had 
established actual residence on the tract in June, 1902, but 
had really lived thereon only at unnamed periods, ‘‘ going 
away to work for wages four or five months at a time.’’ 
No action upon this report was taken until April 19, 1910. 
On that day, almost three years after the date of the re- 
ceiver’s receipt, the Commissioner of the General Land 
Office ordered a proceeding in the local land office to deter- 
mine whether the entryman had established and main- 
tained a residence upon the land. Notice of this was given 
to him—apparently it was his first information that his 
entry was called in question—and a hearing was had. 
The local officers and the Commissioner of the General 
Land Office in turn found the facts in his favor, but the 
Secretary of the Interior found them the other way and 
ruled that the entry was not confirmed or protected by the 
provision in § 7 of the Act of March 3, 1891, supra. 42 
L. D. 405; 43 L. D. 538 and 540. 

The Secretary directed that the entry be cancelled and ° 
the present petition was then filed. It prayed for a writ 
of mandamus commanding the Secretary to recall the 
order for the cancellation of the entry, to reinstate the 
entry upon the records and to cause a patent to be issued 
to the entryman. 

For present purposes no importance attaches to the 
creation of the forest reserve after the primary and before 
the final entry. The entryman was free under the terms 
of the President’s proclamation to proceed with the steps 
essential to obtain a final entry and ultimately the full 
title, and to such a final entry the statute—the provision 
in § 7—has the same application as if the land were with- 
out instead of within the reserve. 

The statute makes it very plain that if at the expiration 
of two years from the date of the receiver’s final receipt 
there is no “‘pending contest or protest”’ against the entry 
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its validity no longer may be called in question—in the 
words of the act, ‘‘the entryman shall be entitled to a 
patent . . . and the same shall be issued to him.” 
The purpose to fix his right and to command its recogni- 
tion is obvious. What, then, is the ‘‘pending contest or 
protest”’ which is to exclude a subsisting entry from this 
statute of limitation and repose? Is it some proceeding 
which is begun, ordered or set in motion in the interest 
of another claimant or of the public to test or determine 
the validity of the entry? Or may it be a mere report, 
letter or other communication, confidential or otherwise, 
which has not been and may never be acted upon, which 
may be neither known nor accessible to the entryman, 
or which may be so general, vague or intemperate in its 
statements as not in itself to merit attention? Independ- 
ently of the occasion for the enactment and of the practice 
of the Land Department, there hardly could be any dif- 
ference of opinion about the answer. And when these are 
understood we think there is no room whatever for a dif- 
ference; in short, the reference is to a proceeding against 
the entry and not to some communication which at most 
is only suggestive of the propriety of such a proceeding 
and may never become the basis of one. 

As applied to public land affairs the term ‘‘contest”’ 
has been long employed to designate a proceeding by an 
adverse or intending claimant conducted in his own in- 
terest against the entry of another, and the term ‘“protest’’ 
has been commonly used to designate any complaint or 
objection, whether by a public agent or a private citizen, 
which is intended to be and is made the basis of some 
action or proceeding in the public right against an existing 
entry. This explains the use in the statute of both terms 
in the disjunctive, and accords with the instructions of 
May 8, 1891, 12 L. D. 450, wherein each term is spoken of 
as meaning a “‘proceeding”’ under the Rules of Practice 
to cancel or defeat an entry, and wherein it is said that 
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‘“‘when there are no proceedings initiated within that 
time [the two years] by the government or individuals the 
entryman shall be entitled to patent.’”’ The same view 
is shown in the supplemental instructions of July 1, 1891, 
13 L. D. 1, wherein the Secretary said to the Commis- 
sioner: ‘“‘ You will, therefore, approve for patent all entries 
against which no proceedings were begun within the 
period of two years from the date of the final certificate, 
but where proceedings have been, or shall be, begun within 
the specified period, the entry will be held to have been 
taken out of the operation of this statute, and such cases 
will proceed to final judgment as heretofore.” 

Subject to some exceptions and qualifications which 
need not be specially noticed, this continued to be the 
view and practice of the Land Department for many years 
and in conformity therewith many thousands of entries 
were carried to patent or otherwise as their particular 
facts caused them to fall upon one side of the line or the 
other. But in the case of Mertie:C. Traganza, 40 L. D. 
300, decided November 17, 1911, a sharp departure was 
taken from the earlier view and it was held that the 
statute has ‘‘no reference to proceedings by the United 
States, or its officers or agents” against such entries and 
does ‘‘not affect the conduct or action of the Land De- 
partment in taking up and disposing of final proof of 
entrymen after the lapse of the two years mentioned in 
the act.” That view, however, did not long have the 
approval of the Department. In the case of Jacob A. 
Harris, 42 L. D. 611, decided December 13, 1913, the 
subject was reconsidered, attention being given to the 
occasion for the enactment and to its prior administration, 
and the conclusion was reached that the earlier view, 
long maintained, was right and that the practice there- 
under should be restored. In that case, as in this, a forest 
officer reported that the claimant had not established or 
maintained a residence upon the land, and no action was 
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taken on the report until after the expiration of the two- 
year pericd. But in that case the entry was held to be con- 
firmed under the statute while here the ruling was the other 
way. Of the situation which prompted the enactment 
of the statute it was said in the decision in that case: 

“The records of this Department disclose that, during 
several years preceding 1891, a very large number of 
entries were suspended by the General Land Office on 
vague and indefinite suggestions of fraud or noncompliance 
with law, to await investigation by special agents of that 
bureau. These suspensions were so numerous and the 
force available for investigation was so insufficient as to 
create a practical blockade in the issuance of patents to 
the serious prejudice of bona fide claimants under the 
public land laws. In many instances, the charge or sugges- 
tion upon which the suspension was ordered had no foun- 
dation of fact other than the proximity of the land to 
other tracts embraced in entries alleged to be fraudulent 
or otherwise illegal. The reports of this Department to the 
public land committees of the Senate and House of Rep- 
resentatives, concerning this legislation, and the debates of 
those bodies thereon, leave no doubt of the purpose 
of Congress that said proviso should correct the hardship 
of this situation and provide against a repetition thereof.” 

And it was also said: 

“Passed, primarily, to rectify a past and to prevent 
future abuses of the departmental power to suspend en- 
tries, the proviso is robbed of its essential purpose and 
practically repealed by the decision in the Traganza 
case. é 
_ “Upon mature consideration, the Department is con- 
vinced that a contest or protest, to defeat the confirmatory 
effect of the proviso, must be a proceeding sufficient, in 
itself, to place the entryman on his defense or to require 
of him a showing of material fact, when served with 
notice thereof.”’ ; 
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That decision was followed in George Judicak, 43 L. D. 
246; Joseph Crowther, ibid. 262; Instructions, ibid. 294 
and 322. } 

Looking, then, at the statute in the light of all that 
bears upon its purpose and meaning, we think it certainly 
and unmistakably lays upon the Secretary of the Interior, 
as the head of the Land Department, a plain duty to cause’ 
a patent to be issued to a homestead entryman whenever 
it appears, as concededly it did in this instance, that two 
years have elapsed since the issue of the receiver’s receipt 
upon the final entry and that during that period no pro- 
ceeding has been initiated or order made which calls in 
question the validity of the entry. In the exercise of its 
discretion Congress has said, in substance, by this statute 
that for two years after the entryman submits final proof 
and obtains the receiver’s receipt the entry may be held 
open for the initiation of proceedings to test its validity, 
but that if none such be begun within that time it shall be 
passed to patent asa matter of course. Thus in a case like 
this, where according to the conceded facts no proceeding 
was begun within the prescribed period, there is noroom for 
the exercise of discretion or judgment, but on the contrary 
a plain duty to see that the entryman receives a patent. — 

True this court always is reluctant to award or sustain 
a writ of mandamus against an executive officer, and yet 
cases sometimes arise when it is constrained by settled 
principles of law and the exigency of the particular situa- 
tion to do so. Kendall v. United States, 12 Pet. 524; 
United-States v. Schurz, 102 U. S. 378; Roberts v. United 
States, 176 U. S. 221; Garfield v. Goldsby, 211 U. 8. 249; 
Ballinger v. Frost, 216 U. 8. 240. And see Noble v. Union 
River Logging Railroad Co., 147 U.S. 165; American School 
of Magnetic Healing v. McAnnulty, 187 U. 8. 94. This, 
we think, is such a case. As quite apposite we excerpt the 
following from the unanimous opinion in Roberts v. United 
States, supra, p. 231: 
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“Unless the writ of mandamus is to become practically 
valueless, and is to be refused even where a public officer 
is commanded to do a particular act by virtue of-a par- 
ticular statute, this writ should be granted. Every stat- 
ute to some extent requires construction by the public 
officer whose duties may be defined therein. Such officer 
must read the law, and he must therefore, in a certain 
sense, construe it, in order to form a judgment from its 
language what duty he is directed by the statute to per- 
form. But that does not necessarily and in all cases make 
the duty of the officer anything other than a purely min- 
isterial one. If the law-direct him to perform an act in 
regard to which no discretion is committed to him, and - 
which, upon the facts existing, he is bound to perform, then 
that act is ministerial, although depending upon a statute 
which requires, in some degree, a construction of its lan- 
guage by the officer. Unless this be so, the value of this 
writ is very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by statute 
might refuse to perform it, and when his refusal is brought 
before the court he might successfully plead that the per- 
formance of the duty involved the construction of a stat- 
ute by him, and therefore it was not ministerial, and the 
court would on that account be powerless to give relief. 
Such a limitation of the powers-of the court, we think, 
would be most unfortunate, as it would relieve from judi- 
cial supervision all executive officers in the performance 
of their duties, whenever they should plead that the duty 
required of them arose upon the construction of a statute, 
no matter how plain its language, nor how plainly they 
violated their duty in refusing to perform the act required.” 

We therefore conclude that the Court of Appeals rightly 
directed that the writ be granted. 

Judgment affirmed. 
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LEHIGH VALLEY RAILROAD COMPANY ». 
BARLOW. 


ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK. 
No. 194. Argued April 20, 1917—Decided May 21, 1917. 


An employee is not engaged in interstate commerce, within the meaning 
of the Federal Employers’ Liability Act, when his work at the time 
of injury consists in placing cars owned by the carrier, containing its 
supply coal, upon an unloading trestle within its yards, and when 
the interstate movement of the cars carrying the coal occurred as 
long as seventeen days previously and the cars, with the coal, in the 
meantime, have remained upoft sidings and switches in the yards. 
Chicago, Burlington & Quincy R. R. Co. v. Harrington, 241 U.S. 177. 

214 N. Y. 116, reversed. 


THE case is stated in the opinion. 


Mr. Peter F. McAllister, with whom Mr. F. O. McCleary 
was on the briefs, for plaintiff in error. 


Mr. Clayton R. Lusk for defendant in error. 


Mr. Justice McRnynotps delivered the opinion of 
the court. 


Basing his claim upon the Federal Employers’ Liability 
Act, defendant in error sought damages for personal in- 
juries. The New York Court of Appeals affirmed a judg- 
ment in his favor, 214 N. Y. 116, and the question now 
presented is whether there is evidence tending to show 
that he was injured while engaging in interstate commerce. 
The accident occurred July 27, 1912, when, as member 
of a switching crew, he was assisting in placing three cars 
containing supply coal for plaintiff in error on an unloading 
trestle within its yards at Cortland, New York. These 
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cars belonged to it and with their contents had passed 
over its line from Sayre, Pennsylvania. After being re- 
ceived in the Cortland yards—one July 3 and two July 10— 
they remained there upon sidings and switches until re- 
moved to the trestle on the twenty-seventh. 

We think their interstate movement terminated before 
the cars left the sidings, and that while removing them 
the switching crew was not employed in interstate com- 
merce. The essential facts in Chicago, Burlington & 
Quincy R. R. Co. v. Harrington, 241 U. 8. 177, did not 
materially differ from those now presented. There we 
sustained a recovery by an employee, holding he was not 
engaged in interstate commerce; and that decision is in 
conflict with the conclusion of the Court of Appeals. 
The judgment under review must be reversed and the 
cause remanded for further proceedings not inconsistent 
with this opinion. 

Reversed. 





SMITH ET AL. v. THIRD NATIONAL EXCHANGE 
BANK OF SANDUSKY, OHIO, ET AL. 


ERROR TO THE SUPREME COURT OF THE STATE OF NEW 
MEXICO. 


No. 214. Argued April 24, 25, 1917.—Decided May 21, 1917. 


Where iands, allotted as part of a Mexican community grant and for 
many years occupied, improved and claimed in good faith under 
color of such allotments and mesne conveyances, were excluded from 
the grant by a decree of the Court of Private Land Claims deter- 
mining its boundaries, Held, that a continuance of such occupancy 
under the same and later mesne conveyances, with knowledge of the 
decree, was not a trespass of the character forbidden by the act to 
prevent unlawful occupancy of public lands (February 25, 1885, c. 
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149, 23 Stat. 321), but came within the exceptions of that act as an 
occupancy under claim and color of title made or acquired in gdod 
faith. 

20 N. Mex. 264, affirmed. 


THE case is stated in the opinion. 


Mr. F. G. Morris, with whom Mr. W. B. Grant was on 
the briefs, for plaintiffs in error. 


Mr. W. H. Winter, with whom Mr. A. Seymour Thur- 
mond, Mr. J. H. Paxton and Mr. R. L. Young were on the 
brief, for defendants in error. 


Mr. Justice McRerynotps delivered the opinion of 
the court. 


Defendants in error brought suit in the District Court, 
Dona Ana County, New Mexico, seeking judgment against 
plaintiff in error Smith upon his three notes for forty-five 
hundred dollars ($4,500) each and also foreclosure of the 
mortgage upon lands in that county given to secure them. 
Recovery was resisted upon the ground that although 
Smith was in actual possession of the lands under deed 
from Reinhart they belonged to the United States and 
were unlawfully in the vendor’s possession when so con- 
veyed without bona fide claim or color of title, contrary 
to the Act of Congress approved February 25, 1885, 23 
Stat. 321; and that the notes were given in part payment 
therefor. The state Supreme Court affirmed a judgment 
in the bank’s favor. Quotations from its statement will 
suffice to indicate the essential facts (20 N. Mex. 264): 

“Tn 1851 the government of Mexico granted certain 
lands now embraced within the limits of Dona Ana 
County, this state, to the Colony of Refugio. The grant 
was similar to many others found in this state. Settle- 
ments were made upon it by many people, and individual 
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allotments were made from time to time by the commis- 
sioners. 

‘The territorial legislature, by the Act of March 7th, 
1884, constituted the owners of lands within the limits of 
the grant a body corporate and politic under the name 
and style of the Grant of the Colony of Refugio, under 
which they were authorized by said act to sue and be 
sued and have perpetual succession. 

“Many years ago the lands involved in this litigation, 
embracing some 400 acres were allotted to ten individuals, 
who subsequently, by separate deeds of conveyance, 
transferred the same to Leon Alvarez, probably some time 
in the 80’s, but the date is wholly immaterial. From that 
time to 1909 various deeds were executed to divers par- 
ties, all of whom had possession and cultivated and im- 
proved the lands. Something like six or seven thousand 
dollars, possibly more, have been expended in improve- 
ments on the land in constructing irrigation ditches. In 
1909 W. H. Reinhart claimed to be the owner of the lands, 
under deeds of conveyance, and was in possession of the 
same. In that year he conveyed the same to D. B. Smith, 
the appellant here, receiving perhaps one-half of the pur- 
chase money in cash, and to secure the balance took 
Smith’s promissory notes, secured by a mortgage on the 
real estate. The notes aggregated $13,500.00. It is not 
disputed that Reinhart was the owner of said lands if the 
original allottees were invested with the legal title to the 
same. . 

“Some time prior to 1893, the grant was surveyed by 
Elkins & Marmon, and the lands in question here were 
within the limits of that survey. In 1893, the commis- 
sioners of the grant, acting under the power and authority 
conferred by the Act of March 7, 1884, instituted pro- 
ceedings in the United States Court of Private Land 
Claims to have the title of said grant confirmed and settled. 
Leon Alvarez was one of the commissioners of the grant 
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at that time and acting as such. The title of the grant 
was confirmed and a survey was ordered to determine 
what lands were embraced within the limits of the same. 
This survey was made by the Surveyor General of New 
Mexico and reported to the court, and the title to the 
lands so embraced within the limits of such survey was 
confirmed in the Colony of Refugio. This survey, so 
made as aforesaid, embraced a smaller tract than did the 
Elkins & Marmon survey, and the lands in question here, 
together with other lands, were without the limits of the 
survey, made under the direction and by authority of the 
Court of Private Land Claims. The judgment of the Court 
of Private Land Claims establishing the boundaries and 
confirming the title to the lands within the limits of such 
survey, so made by the Surveyor General of New Mexico, 
was entered in the year 1903, and from which no appeal 
was taken. 

-“The parties owning land without the limits of the 
grant as confirmed, but within the Elkins & Marmon sur- 
vey, continued in possession thereof and resided thereon 
with their families, and dealt with said lands as though 
they had been invested with the legal title to the same. 
No action was ever taken by the United States, so far as 
the record discloses, to dispossess them, although the legal 
title to said lands was in the United States. In 1909, when 
the deed to Smith was executed by Reinhart, a bill was 
pending before Congress to validate the titles of the bona 
fide claimants to said lands so found to be without the 
limits of the confirmed survey.” 

‘Said lands were for many years, before and after the 
Mexican cession to the United States, in good faith con- 
sidered to be a part of the Refugio Colony Grant, a Mex- 
ican Community Grant, and were so held in good faith 
by the owners of the said grant; and that the commis- 
sioners of the said grant, in good faith, allotted and con- 
veyed the said lands to certain members of said commu- 
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nity who settled on the said grant; and that the titles and 
claims of the allottees thereto were passed and deraigned 
by a chain of sufficient mesne conveyance to the said 
W. H. Reinhart; and that said W. H. Reinhart and his 
predecessors in title and claim held, occupied and possessed 
the said lands for more than fifteen years, under and by 
virtue of the conveyances from the commissioners of the 
Refugio Colony Grant and the said mesne conveyances; 
and that the said defendant D. B. Smith and his assigns 
now hold and possess and are cultivating the said lands 
under and by virtue of the said conveyances from the 
commissioners of the Refugio Colony Grant, and the said 
mesne conveyances, and the said conveyance from the 
said W. H. Reinhart to defendant D. B. Smith, and sub- 
‘sequent conveyances from D. B. Smith to his said assigns.” 

‘The plaintiffs have such deed of conveyance from the 
Refugio Colony Grant owners and mesne chain of con- 
veyances down to W. H. Reinhart and D. B. Smith and 
wife as they plead in their reply and such as defendants — 
plead that they hold under. 

“During the examination of a witness for plaintiffs, 
Dionicio Alvarez, counsel for defendants made the follow- 
ing ‘admission’: 

“Tt is admitted by the defendants, for the purpose. of 
shortening the testimony, that the parties mentioned in 
the chain of transfers from the Refugio Colony down to 
the date of the rendition of the decree of the Court of 
Private Land Claims in evidence were holders under the 
chain of title mentioned, in good faith, under color of title 
and in good faith.’”’ 

Section 1, Act of Congress February 25, 1885, follows: 

“Be tt enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That all inclosures of any public lands in any State or 
Territory of the United States, heretofore or to be here- 
after made, erected, or constructed by any person, party, 
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association, or corporation, to any of which land included 
within the inclosure the person, party, association, or 
corporation making or controlling the inclosure had no 
claim or color of title made or acquired in good faith, or 
an asserted right thereto by or under claim, made in good 
faith with a view to entry thereof at the proper land-office 
under the general laws of the United States at the time 
any such inclosure was or shall be made, are hereby de- 
clared to be unlawful, and the maintenance, erection, 
construction, or control of any such inclosure is hereby 
forbidden and prohibited; and the assertion of a right 
to thé exclusive use and occupancy of any part of the 
public lands of the United States in any State or any of the 
Territories of the United States, without claim, color of 
title, or asserted right as above specified as to inclosures, 
is likewise declared unlawful, and hereby prohibited.” 

Section 4 of the same act makes violation of any pro- 
vision thereof a misdemeanor punishable by fine and im- 
prisonment. 

The Supreme Court declared: ‘‘Upon this appeal, the 
only question which requires consideration is whether 
the evidence shows that Reinhart had ‘no claim or color 
of title made or acquired in good faith’ to the land in 
question at the time he conveyed the same. If he did not, 
the judgment must be reversed; on the other hand, if: he 
had color of title to the land, made or acquired in good 
faith, the judgment entered was proper and must be 
affirmed. . . . The deed from Potter to Reinhart con- 
stituted color of title, so that the only question of any 
practical importance for determination is whether Rein- 
hart’s title was acquired and held in good faith, within 
the meaning of the act of Congress.”” And relying upon 
Cameron v. United States, 148 U.S. 301, 305 and Searl v. 
School District, 133 U. 8. 5538, it held that although Rein- 
hart was fully cognizant of all the facts he, nevertheless, 
had a claim or color of title to the lands made or acquired 
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in good faith within the true intendment of the Act of 
1885. With this conclusion .we agree. 

In Cameron v. United States, supra, we said: ‘‘The Act 
of Congress [approved Feb. 25, 1885] which forms the 
basis of this proceeding was passed in view of a practice 
which had become common in the Western Territories of 
enclosing large aréas of lands of the United States by 
associations of cattle raisers, who were mere trespassers, 
without shadow of title to such lands, and surrounding - 
them by barbed wire fences, by which persons desiring 
to become settlers upon such lands were driven or fright- 
ened away, in some cases by threats or violence. The 
law was, however, never intended to operate upon persons 
who had taken possession under a bona fide claim or color 
of title; nor was it intended that, in a proceeding to abate 
a fence erected in good faith, the legal validity of the de- 
fendant’s title to the land should be put in issue. It is a 
sufficient defence to such a proceeding to show that the 
lands enclosed were not public lands of the United States, 
or that defendant had claim or color of title, made or ac- 
quired in good faith, or an asserted right thereto, by or 
under claim made in good faith, with a view to entry 
thereof at the proper land office under the general laws of 
the United States. As the question whether the lands 
enclosed by the defendant in this case were public lands 
of the United States depends upon the question whether 
he had claim or color of title to them, the two questions - 
may be properly considered together.” 

Without doubt Reinhart and his predecessors were upon 
the lands for more than fifteen years; and it is admitted 
that prior to entry of the decree of the Court of Private 
Land Claims in 1903 their occupancy was under color 
of title and in good faith. We cannot conclude that fur- 
ther occupancy by those then in possession under bona 
fide claims or their vendees was rendered unlawful— 
criminal indeed—by the Act of 1885. They were not mere 
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naked trespassers dishonestly seeking to appropriate 
public property, and they did not belong to that class of 
offenders intended to be hit by the act. Their claim 
deserved consideration as plainly appears from the cir- 
cumstances above narrated. This is further shown by 
“An Act to Quiet Title to Certain Land in Dona Ana 
County, New Mexico,” approved February 3, 1911, 36 
Stat. 896, through which Congress granted them the right 
to make entries of and receive patents to lands in their 
possession and empowered the General Land Office to 
assist them at public expense in making proofs necessary 


to that end. 
Affirmed. 





MISSOURI PACIFIC RAILWAY COMPANY ». Mc- 
GREW COAL COMPANY.! 


ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI. 
No. 222. Argued April 26, 1917.—Decided May 21, 1917. 


The court is not called upon to consider state statutes passed for the 
enforcement of a provision in the state constitution, when the latter 
as construed and applied in the case by the state supreme court is 
self-executing and covers the judgment i in question. 

As applied to a company engaged in both interstate and intrastate 
traffic, a state regulation, in respect of the latter only, which forbids 
any railroad’ company in general terms from charging more for a 
shorter haul than for a longer haul for the same class of freight over 


1No. 223. Missouri Pacific Railway Company v. McGrew et al., 
Executors of McGrew. Error to the Supreme Court of the State of 
Missouri. May 21, 1917. McReynolds, J. A stipulation of counsel 
for the respective parties that this cause abide the decision in case 


- No. 222 having been filed, the judgment in this case is 
Affirmed. 
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any portion of its lines within the State without regard to direction, 
circumstances or condition, and which allows the shipper an absolute 
right to recover any overcharges collected from him in violation of 
the prohibition, is consistent with the Fourteenth Amendment, the » 
Commerce Clause, and the Interstate Commerce Acts, in the absence 
of special facts and circumstances warranting a different conclusion 
in the particular case. Louisville & Nashville R. R. Co. v. Kentucky, 
183 U.S. 508. 

To claim exemption from such regulations under the Contract Clause, 
the existence of a special protecting contract must be shown by the 
record, 

178 8. W. Rep. 1179, affirmed. 


THE case is stated in the opinion. 


Mr. James F. Green, with whom Mr. Edward J. White 
was on the briefs, for plaintiff in error. 


Mr. Edwin A. Krauthoff, with whom Mr. Alexander 
Graves, Mr. William 8S. McClintock, Mr. Arthur L. Quant 
and Mr. Maurice McNeill were on the briefs, for defendant 
in error. 


Mr. Justice McReynoips delivered the opinion pi 
the court. 


Defendant in error filed a petition containing forty- 
seven counts in the Lafayette Circuit Court seeking to 
recover what it paid in excess of alleged lawful freight 
rates upon as many shipments of coal from Myrick, 
Missouri, to other points in that State. The first count 
follows. It is identical in substance with all others except 
as to dates, amount of coal shipped, charges paid, destina- 
tion and comparative rates. 

‘Plaintiff avers that on April, 1908, it was and still is a 
coal mining company incorporated under the law of the 
State of Missouri. . 

‘Plaintiff for Ist cause of action avers that on October, 
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1879, the defendant was and-has been ever since a railroad 
corporation duly organized under the law of said state and 
.&@ common carrier for hire of freight and passengers be- 
tween its stations hereinafter named in said state. 

“That within five years last past and on the dates here- 
inafter named plaintiff produced and sold bituminous coal 
from its own mines near Myrick, one of defendant’s sta- 
tions in said county, and that on the various dates named 
in exhibit No. 1 and in the cars therein described by num- 
ber and initial, it shipped by defendant’s road from said 
Myrick in the aggregate 867,000 pounds of its said coal 
in car load lots to the consignee named.in said exhibit at 
Strasburg, Mo., another station on defendant’s road. 

‘Plaintiff avers that for.the said carriage of said coal de- 
fendant fixed, charged and demanded and received of the 
plaintiff 80 cents per ton, an illegal freight rate, being 30 
cents per ton more than defendant was by law entitled to 
fix, demand, charge and receive, in this, that during all 
said times and dates herein named defendant, had fixed, 
charged, demanded and received for the carriage for the 
same class of coal over its said line and over another part 
of said road from its station of Liberal, Mo., and to an- 
other of its said stations, viz., Granby in said State, a dis- 
tance of 77.14 miles, 50 cents per ton by the car load while 
the distance from said Myrick to said Strasburg was only 
61.95 miles for which said rate of 80 cents per ton for said 
carriage fixed, charged, demanded and received of plain- 
tiff as aforesaid; and the same was illegal and exceeded the 
amount the defendant was entitled to fix, charge, demand 
and receive for said shipments by the sum of $130.05. 

‘And the plaintiff avers that it is damaged and ag- 
grieved by reason of said illegal freight charge in the sum 
of $130.05; wherefore it prays judgment for the same and 
for damages not exceeding $1000.00 and for all other and 
general relief, according to the statutes in such case made 
and provided.” 
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The answer to count one—identical in effect with an- 
swers to all others—formal and some presently unimpor- 
tant parts being omitted, follows: 
~ “Comes now the defendant and for its answer to the 
1st count of plaintiff’s petition, states that the same is 
founded upon the Session Laws of Missouri, 1872, page 69, 
now Sections 3173 and 3211 of the Revised Statutes of 
Missouri, 1909, and section 12 of Article 12 of the Con- 
stitution of Missouri, 1875, and that said sections are 
null and void and of no legal force and effect for the 
following reasons: 

‘‘(a). Because said sections 3173 and 3211 of the Re- 
vised Statutes of Missouri, 1909, when enacted by the 
Legislature were passed in violation of Section 32 of Ar- 
ticle 4 of the Constitution of Missouri, 1865, in this: . 

‘‘(b). Because said Sections 3173 and 3211 are repug- 
nant to and in violation of Section 14 of Article 12 of the 
Constitution of Missouri, 1875, in this: . . 

‘“(¢). Because said Sections 3173 and 3211 Revised 
Statutes of Missouri, 1909, when re-enacted by the Legis- 
lature in 1879, were not legally re-enacted but were 
enacted in violation of Section 28 of Article 4 of the Con- 
stitution of Missouri, 1875, in this: .. 

“‘(d). Because said Sections 3173 and 3211 of the Re- 
vised Statutes of Missouri, 1909, were repealed by an Act 
of the Legislature passed in 1887 entitled, ‘An Act to 
Regulate Railroad Corporations,’ passed at the extra ses- 
sion of 1887, same being found in the Session Laws of 1887 
at page 15, now Sections 3185 and 3193 of the Revised 
Statutes, 1909. 

‘For further answer to said count, the defendant says 
that Section 12 of Article 12 of the Constitution of Mis- 
souri, 1875, and Sections 3173 and 3211 and Sections 3185 
and 3193 of the Revised Statutes of Missouri, 1909, are in 
violation of Section 1 of Article 14 of the Amendments to 
the Constitution of the United States in this: That said 
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sections of the Constitution of Missouri and of the Re- 
vised Statutes of Missouri, deprive defendant of its prop- 
erty without due process of law and deny to it the equal 
protection of the laws. 

“,. . . Sections 3173 and 3211 of the Revised 
Statutes of Missouri, 1909, are repugnant to and in viola- 
tion of Article 5 of the Amendments to the Constitution 
of the United States in this: That said sections deprive the 
defendant of its property without due process of law. 

iy . . Sections 3173 and 3211 and Sections 3185 
and 3193 of the Revised Statutes of Missouri, 1909, and 
Section 12 of Article 12 of the Constitution of Missouri, 
1875, are in conflict with Section 8 of Article 1 of the Con- 
stitution of the United States and the various laws passed 
by Congress thereunder in this: That the said defendant 
is engaged in interstate commerce and owns and operates 
various lines of railroad as a part of its system which run 
into other states than Missouri and into the States of 
Kansas, Colorado, Nebraska, Oklahoma, Illinois, Arkansas 
and Louisiana, and that the train in which the plaintiff’s 
property described in said count was being transported was 
at the time engaged in interstate commerce and contained 
car load lots and shipments of merchandise consigned and 
being carried from points without the State of Missouri 
to points within this state, and from points within this 
state to points without the same and from points without 
this state across the State of Missouri and to points in other 
states, and that by reason of the premises this state is 
without jurisdiction to adopt and pass the sections 
herein named and to enforce the provisions of the same 
against this defendant while so engaged in interstate 
commerce. — 

§ . . Sections 3173 and 3211 and Sections 3185 
and 3198 of the Revised Statutes of Missouri, 1909, and 
Section 12 of Article 12 of the Constitution of Missouri, 
1875, are in conflict with Section 8 of Article 1 of the Con- 
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stitution of the United States and the various laws passed 
by Congress thereunder in this: That the defendant’s 
railroad is an interstate road and its lines extend over and 
through the States of Missouri, Kansas, Colorado, Ne- 
braska, Illinois, Oklahoma, Arkansas and Louisiana, and 
that it is engaged in interstate commerce over its said lines 
through all of said states and operates trains over the 
same in transporting freight and passengers through said 
States; that said section of the Constitution of Missouri 
and sections of the Revised Statutes seek to compel the 
defendant arbitrarily to fix its rates in this State and in all 
of said States and in comparison with rates existing in all 
such States without regard to the laws pagsed by Congress 
regulating interstate commerce. 

& Defendant denies each and every allega- 
tion therein contained. . . .” 

» Upon motion, the trial court struck from the answer ‘‘all 
alleged defenses pleaded to éach of the counts in the peti- 
tion except the traverses.”” No evidence was offered ex- 
cept the stipulation quoted below: 

“It is hereby stipulated between the parties that the 
defendant’s stations, the rates charged by the defendant, 
including those paid by the plaintiff, the amount of coal 
transported and the distance set out in the several counts 
of the petition are correctly stated therein. It is fusther 
stipulated that such coal was delivered by the plaintiff 
to the defendant for shipment in the usual and ordinary 
way without any direction or request by plaintiff as to 
what particular trains the same was to be transported in 
and that the defendant received and transported the same 
in the usual and ordinary course of business, on the usual 
trains passing over its road. It is further agreed that the 
trains in which the defendant hauled said cars of coal con- 
tained other cars and shipments consigned from points 
within this state to points without the same, from points 

without the same to points within this state and from 
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points without this state through this state and to points 
in other states.” 

_A jury being waived, the court rendered judgment upon 
each count for alleged overcharge, without penalty,— 
on the first count $130.05, total upon all $16,504.19; and 
this action the state Supreme Court affirmed. 178 S. W. 
Rep. 1179. 

The insistence here is that, as construed and applied 
-$12, Article XII Missouri constitution (1875), and, also, 
§§ 3173 and 3211, Revised Statutes (1909), deprive plaintiff 
in error of property without due process of law and deny 
it equal protection, contrary to the Fourteenth Amend- 
‘ment, and, also, conflict with § 8, Article 1, Federal Con- 
stitution. 

Sections 3173 and 3211 pear mt in the Act of 1872. 
The first provides that no railroad corporation organized 
or doing business within the State shall ‘‘ charge or collect, 
for the transportation of goods, merchandise or property | 
over any portion of its road, a greater amount as toll or 
compensation than shall be charged or collected by it for 
the transportation of similar quantities of the same class 
of goods, merchandise or property over any other por- 
tion of its road of equal distance.’’ And the second: 
prescribes a penalty for violating the first, not exceeding 
one thousand dollars with costs, etc., to be recovered by 
. aggrieved party: 

The Supreme Court declared “each count of the petition 
is in legal effect identical with the counts of the petition in 
McGrew v. Railroad, 258 Mo. 23, and with those in the 
cases between the same parties cited in the opinion in 
that case, . . . differing only in amounts, dates and 
destination of shipments and in distances used for pur- 
poses of comparison. . . . The assignments of error 
in this case, in legal effect, and the points and authorities, 
verbatim, are identical with those in that case. The 
authorities cited are exactly the same.’’ And upon the 
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opinion in the cause referred to, it affirmed the trial 
court. 

In McGrew v. Missouri Pacific Ry. Co., 258 Missouri, 23, 
the court followed James C. McGrew v. Missouri Pacific 
Ry. Co., 230 Missouri, 496, where (the issues being the 
same as those here presented), after considering the whole 
subject, it was held that plaintiff’s judgment could be 
sustained under § 12, Article XII, constitution of Mis- 
souri (1875) without reliance upon any statute. The 
court said (230 Missouri, 546): ‘‘The petition was framed 
upon the Act of 1872, but in view of the fact that the trial 
court denied the penalties asked, and allowed only the 
difference between the higher rates charged plaintiff and 
the lower rates charged by defendant for the longer dis- 
tances, the judgment could be sustained upon section 12 
of article 12 of the Constitution, without the aid of the 
Act of 1872, provided that said section of the Constitution 
is self-enforcing. Because if said section is self-enforcing, 
that is to say, if it, without the aid of any statutory enact- 
ment, makes it unlawful for a railroad company to charge 
more for a shorter haul than a longer one of the same class 
of property in any direction, the same or not, and under 
any or all circumstances and conditions, then clearly the 
measure of damages for doing the unlawful thing, in the 
absence of any statute upon the subject, is the amount of 
the excess charged for the shorter distance. over that 
charged for the longer distance.” 

(561.) ‘Section 12 of article 12 of our Constitution 
clearly establishes an unconditional short-haul rule, 
without regard to direction or to circumstances and con- 
ditions, Said section declares that it shall be unlawful for 
any railroad company to charge for the transportation of 
freight or passengers a greater amount for a less distance 
than ‘the amount charged for any greater distance.’ That 
declaration establishes a rule, and creates a right in every 
passenger and shipper to a compliance with, and an 
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obedience to its terms. . . . Said section has the same 
force and effect as if it read: ‘It shall not be lawful in this 
State for any railroad company to charge, under penalties 
which the General Assembly shall prescribe, for freight or 
passengers a greater amount for the transportation of the 
same, for a less distance than the amount charged for any 
greater distance.’ Had said section read that way, its 
effect as an operative law would have been too clear for 
controversy. To my mind it is equally clear under the 
present reading.” 

In view of this ruling, it is unnecessary for us to con- 
sider either terms, validity, or possible application of sec- 
tions of Revised Statutes mentioned in the answer. 

Section 12, Article XII} constitution of Missouri pro- 
vides: “‘It shall not be lawful in this State for any railway 
company to charge for freight or passengers a greater 
amount, for the transportation of the same, for a less dis- 
tance than the amount charged for any greater distance; 
and suitable laws shall be passed by the General Assembly 
to enforce this provision; but excursion and commutation 
tickets may be issued at special rates.’’ As construed and 
applied in the present cause, this section prohibits the 
carrier from charging in respect of intrastate commerce 
more for a shorter haul than for a longer one over any 
portion of its line within the State without regard to direc- 
tion, circumstance or condition; and if this inhibition is 
disobeyed the shipper acquires an absolute right to recover 
any overcharge paid by him. 

The record does not disclose when plaintiff in error was 
. incorporated, or what provisions its charter contains. 
There is no suggestion of anything therein amounting to 
a contract exempting it from legislation commonly within 
the police power. No claim is made that the cost of mov- 
ing freight over its lines in Missouri is without substantial 
relation to distance; and no facts are’ alleged which in- 
dicate material differences between conditions and cir- 
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cumstances under which the hauls from mines at Myrick 
were made and those surrounding the longer shipments 

for less charges over other portions of the road. 
Arguments identical in principle with those now pre- 
sented to show invalidity of the inhibition under considera- 
tion, because of conflict with the Fourteenth Amendment 
and interference with interstate commerce, were con- 
sidered and rejected in Louisville & Nashville R. R. Co. 
v. Kentucky, 183 U. 8. 508, approved in Intermountain 
Rate Cases, 234 U.S. 476, 489. And we think it must be 
accepted as settled that unless some controlling circum- 
stance of a character not here disclosed is established, or a 
special protecting contract exists, there is nothing in the 
provisions of the Federal Constitution or laws presently 
relied on which necessarily restricts the power of a State 
’ by general rule to prohibit railway companies from re- 
ceiving higher charges for shorter hauls than for longer 
ones when both are wholly within its borders. Such a 
prohibition is not necessarily an arbitrary, unreasonable 
or grossly oppressive measure for preventing discrimina- 
tions and insuring equal and just treatment to all shippers. 
We find no error in the judgment below, and it is 
Affirmed. 





MISSOURI’ PACIFIC RAILWAY COMPANY ». 
. TABER, GUARDIAN OF SMALL ET AL. 


ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI. 
No. 760. Submitted April 10, 1917.—Decided May 21, 1917. 


The claim that the Federal Employers’ Liability Act should have 
’ governed the action will not afford jurisdiction under Judicial Code, 
§ 237, where the action was originally based upon a state statute 
and the federal act was not set up or relied upon in the answer or 
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otherwise called to the trial court’s attention and where the state 
supreme court, following the state statutes and established practice, 
declined to pass upon the claim because not presented to the trial 
court. 

Writ of error to review 186 8. W. Rep. 688, dismissed. 


THE case is stated in the opinion. 


Mr. Edward J. White, Mr. Thomas H. aoeyey and Mr. 
Martin Lyons for plaintiff in error. 


Mr. John T. Wayland, Mr. R. J. I ngraham, Mr. L. E. 
Durham and Mr. Hale Houts for defendant in error. 


Mr. Justice McRrynotps delivered the opinion of the 
court. 


Charles H. Small was killed at Kansas City while em- 
ployed by plaintiff in error as a switchman. Relying upon 
a state statute, the guardian of his minor children sued 
for damages in the Jackson County Circuit Court and 
recovered a judgment which the Supreme Court of Mis- 
souri afirmed, May 15, 1916. We are asked to reverse 
that action because the Federal Employers’ Liability Act 
was not applied, but rights and liabilities were deter- 
mined according to state laws. 

Unless some right, privilege, or immunity under the 
federal act was duly and especially clatmed we have no 
jurisdiction. Judicial Code, § 237. Speaking for the 
court in Erie R. R. Co. v. Purdy, 185 U. 8. 148, 154, Mr. 
Justice Harlan announced the applicable rule. ‘Now, 
where a party—drawing in question in this court a state 
enactment as invalid under the Constitution of the United 
States, or asserting that the final judgment of the highest 
court of a State denied to him a right or immunity under 
the Constitution of the United States—did not raise such 
question or especially set up or claim such right or immu- 
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nity in the trial court, this court cannot review such final 
judgment and hold that the state enactment was uncon- 
-stitutional or that the right or immunity so claimed had 
been denied by the highest court of the State, if that court | 
did nothing more than decline to pass upon the Federal 
question because not raised in the trial court as required 
by the state practice. Spies v. Illinois, 123 U.S. 131, 181; 
Miller v. Texas, 153 U. S. 5385, 5388; Morrison v.. Watson, 
154 U. 8. 111, 115.” tet 
The original action was based upon a state statute; the 
answer did not set up or rely upon the federal act; the 
trial court’s attention was not called thereto; and although 
urged to hold liability depended upon it, the Supreme 
Court declined to pass upon that point because not pre- 
sented to the trial court. This ruling seems in entire ac- 
-cord with both state statutes and established practice. 
‘Rev. Stats. Mo. 1909, § 2081; St. Louis v. Flanagan, 129 
‘Missouri, 178; Freeland v. Williamson, 220 Missouri, 217. 
The writ must be dismissed. 
Dismissed. 





VALLEY STEAMSHIP COMPANY v. WATTAWA. 
VALLEY STEAMSHIP COMPANY »v. MRAZ. 


ERROR TO THE COURT OF APPEALS, EIGHTH DISTRICT, OF THE 
STATE OF OHIO. . 


Nos. 469, 470. Argued January 10, 11, 1917.—Decided May 21, 1917. 


{t being settled that in the absence of congressional legislation the com- 
merce clause does not forbid a State to legislate concerning the rel- 
ative rights and duties of employers and employees within her borders 
although engaged in interstate commerce, a contention to the con- 
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trary will not afford jurisdiction to this court to review a state judg- 
ment. 

So held where an Ohio elective Workmen’s Compensation Law, in with- 
drawing the defenses of contributory negligence, negligence of fellow 
servant and assumption of risk from employers not accepting pro- 
visions of the act, was claimed to contravene the commerce clause, 
as applied to a company engaged in interstate transportation by 
steamship. 

The objection that the Ohio Compensation Act, as applied to a steam- 
ship company engaged in interstate commerce, would be an uncon- 
stitutional invasion of the federal maritime jurisdiction cannot be 
considered in this case, since the jurisdiction of the court below is 
confined to review of the trial court’s judgment for errors appearing 
on the record, and this objection was neither made in the trial court, 
nor, clearly, in the petition in error before the court below, nor 
definitely mentioned in the latter court’s opinion. Mutual Life 


Insurance Co. v. McGrew, 188°U. 8. 291. 
Dismissed. 


THE cases are stated in the opinion. 


Mr. Tracy H. Duncan, with whom Mr. Frank S. Masten 
was on the brief, for plaintiff in error. 


Mr. George H. Eichelberger for defendants in error. 
Memorandum opinion by Mr. Justice McREYNoLbs. 


NuMBER 469. 


Seeking damages under the laws of Ohio, defendant in 
error Wattawa brought this action in the Common Pleas 
Court of Cuyahoga County. He alleged that by reason of 
the Steamship Company’s negligence he suffered personal 
injuries in September, 1913 while employed by it as a deck 
hand on the Edwin N. Ohl then lying at Sandusky, Ohio; 
and that although an employer of more than five men the 
company was not a subscriber or contributor to the State 
Insurance Fund provided for by the Act of May 31, 1911— 
the first Ohio Workmen’s.Compensation Act.1 In defence 
eis we TAMIL ee EN tk Sd eee 


1 General Code, §§ 1465-37 to. 1465-70. 
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the company claimed that although employing more than 
five men it was engaged in interstate commerce and there- 
fore was not required to subscribe to the State Insurance 
Fund; denied negligence; and alleged that the accident 
resulted wholly from the employee’s want of care and 
moreover that he had assumed the risk. Upon motion 
the allegation as to assumption of risk was stricken out. 

The court charged that as the company had not accepted 
the Compensation Act it could not rely upon common-law 
defences based on the fellow-servant rule, assumption of 
risk or contributory negligence. Judgment upon a verdict 
for $5,200.00 was affirmed by the Court of Appeals, and 
petitions in error and for certiorari were denied by the 
Supreme Court.. 

We are asked to reverse the action of the Court of Ap- 
peals upon two grounds. First, because the company was 
engaged in interstate commerce and therefore could not 
be subjected to the Compensation Act without burdening 
such commerce contrary to the Commerce Clause of the 
Federal Constitution. Second, because Article III, § 2 
of the Constitution extended judicial power to all cases 
of admiralty and maritime jurisdiction and thereby ren- 
dered the general maritime law part of the federal laws. 
not. subject to alteration by state statutes. 

The first point relied upon is entirely without merit and 
inadequate to support our jurisdiction. In the absence 
of congressional legislation the settled general rule is 
that without violating the Commerce Clause the States 
may legislate concerning relative rights and duties of em- 
ployers and employees while within their borders although 
engaged in interstate commerce. Lake Shore & M ichigan 
Southern Ry. Co. v. Ohio, 173 U.S. 285, 297; The Minnesota 
Rate Cases, 230 U. 8. 352, 408. 

The second reason for reversal now set up was not 
presented to the trial court in any form. It was not 
pointed out clearly, if at all, by the petition in error before 
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the Court of Appeals and was not definitely mentioned in 
the opinion of that court whose powers only extend to a 
review of the trial court’s judgment for errors appearing 
on the record. Section 12,247, Ohio General Code, as 
amended by Ohio Laws 103, pp. 405, 431. The question 
therefore is not properly before us. Mutual Life Insurance 
Co. v. McGrew, 188 U.'S. 291, 308, 309. 

The writ of error must be dismissed for want of jurisdic- 
tion. 


NuMBER 470. 


Counsel for the Steamship Company have admitted of 
record here that this cause involves the same state of facts - 
and questions of law as those presented in Number 469. 
They were heard together and the same judgment will be 
entered in each of them. 

Dismissed. 





SOUTHERN PACIFIC COMPANY »v. JENSEN. 


ERROR TO THE SUPREME COURT, APPELLATE DIVISION, THIRD 
JUDICIAL DEPARTMENT, OF THE STATE OF NEW YORK. 


No. 280. Argued February 28, 1916; restored to docket for reargument 
November 13, 1916; reargued January 31, February 1, 1917.— Decided 
May 21, 1917. 


The Federal Employers’ Liability Act applies only where the injury 
occurs in railroad operations or their adjuncts, and cannot be ex- 
tended to interstate maritime transportation merely because the 
vessel in the case is owned and operated by an interstate carrier by 
railroad. 

The word “boats” in the statute refers to vessels which may be prop- 
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erly regarded as but part of a railroad’s extension or equipment as 
understood and applied in common practice. 

Under Art. III, § 2, of the Constitution, extending the judicial power 
of the United States “‘to all cases of admiralty and maritime juris- 
diction,” and Art. I, § 8, conferring on Congress power to make all 
laws which may be necessary and proper for executing the powers 
vested in the general government or in any of its departments or 
officers, Congress has paramount power to fix and determine the 
maritime law which shall prevail throughout the country. 

In the absence of controlling statutes, the general maritime law as 
accepted by the federal courts constitutes part of our national law 
applicable to matters within the admiralty and maritime jurisdiction. 

The power of the States to change, modify or affect the general mar- 
itime law, while existing to some extent under the Constitution and 
the Judiciary Act of 1789, § 9, Judicial Code, §§ 24, 256, may not 
contravene the essential purposes of an act of Congress, work mate- 
rial prejudice to the characteristic features of the general maritime 
law or interfere with the proper harmony and uniformity of that law 
in its international and interstate relations. 

Work performed by a stevedore on board a ship in unloading her at 
wharf in navigable waters is maritime; his employment for such work 
and injuries suffered in it are likewise maritime, and the rights and 
liabilities arising from such work, employment and injuries are 
clearly within the admiralty jurisdiction. Atlantic Transport Co. v. 
Imbrovek, 234 U.S. 52. 

A stevedore engaged on an interstate ship in unloading her at wharf in 
navigable waters in New York was accidentally injured and killed, 
and an award of compensation was made against the shipowner 
by the New York Workmen’s Compensation Commission under the 
New York Workmen’s Compensation Act (New York Central R. R. 
Co. v. White, 243 U.S. 188), and affirmed by the courts of that State. 
Held, that the act as applied to such a case was in conflict with the 
Constitution and to that extent invalid. 

The remedy of the New York Workmen’s Compensation Act (it pro- 
vides compensation upon a prescribed scale for injuries and deaths 
of employees, without regard to fault, to be administered and 
awarded primarily through a state administrative commission), 
is a remedy unknown to the common law and incapable of enforce- 
ment by the ordinary processes of any court, and hence is not among 
the common-law remedies which are saved to suitors from the 
exclusive admiralty jurisdiction by Judiciary Act of 1789, § 9; Ju- 
dicial Code, §§ 24, 256. 
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The remedy of the New York Workmen’s Compensation Act is in- 
consistent with the policy of Congress to encourage investments in 
ships, manifested by the Acts of 1851 and 1884 (Rev. Stats., §§ 4283- 
4285; c. 121, 23 Stat. 57), which declare a limitation upon the liabil- 
ity of their owners. 

215 N. Y. 514, reversed. 


THE case is stated in the opinion. 


Mr. Norman B. Beecher, with whom Mr. Ray Rood Allen 
was on the briefs, for plaintiff in error. 


Mr. E. Clarence Aitken, with whom Mr. Egburt E. Wood- 
bury, Attorney General of the State of New York, and 
Mr. Harold J. Hinman were on the briefs, for defendant 
in error. 


Mr, Christopher M. Bradley, by leave of court, filed a 
brief on behalf of the Industrial Accident Commission of 
the State of California, as amicus curie. 


Mr. Justice McRerynotps delivered the opinion of the 
court. 


Upon a claim regularly presented, the Workmen’s 
Compensation Commission of New York made the follow- 
ing findings of fact, rulings and award, October 9, 1914: 

‘C1, Christen Jensen, the deceased workman, was, on 
August 15, 1914, an employee of the Southern Pacific 
Company, a corporation of the State of Kentucky, where 
it has its principal office. It also has an office at Pier 49, 
North River, New York City. The Southern Pacific 
Company at said time was, and still is, a common carrier 
by railroad. It also owned and operated a steamship El 
Oriente, plying between the ports of New York and 


Galveston, Texas. 
“9, On August 15, 1914, said steamship was berthed 
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for discharging and loading at Pier 49, North River, lying 
-Iin navigable waters of the United States. 

‘‘3. On said date Christen Jensen was operating a small 

electric freight truck. His work consisted in driving the 
truck into. the steamship El Oriente where it was.loaded 
with cargo, then driving the truck out of the vessel upon 
a gangway connecting the vessel with Pier 49, North 
River, and thence upon the pier, where the lumber was 
unloaded from the truck. The ship was about 10 feet 
distant from the pier. At about 10:15 A. M., after Jensen 
had been doing such work for about three hours that 
morning, he started out of the ship with his truck loaded 
with lumber, a part of the cargo of the steamship El 
Oriente, which was being transported from Galveston, 
Texas, to New York City. Jensen stood on the rear of the 
truck, the lumber coming about to his shoulder. In 
driving out of the port in the side of the vessel and upon 
the gangway, the truck became jammed against the guide 
pieces on the gangway. Jensen then reversed the direc- 
tion of the truck and proceeded at third or full speed back- 
ward into the hatchway. He failed to lower his head and 
his head struck the ship at the top line, throwing his head 
forward and causing his chin to hit the lumber in front of 
him. His neck was broken and in this manner he met his 
death. 
‘4. The business of the Southern Pacific Company in 
this State consisted at the time of the accident and now 
consists solely in carrying passengers and merchandise 
between New York and other States. Jensen’s work con- 
sisted solely in moving cargo destined to and from other 
States. 

“5. Jensen left him surviving Marie J ensen, his widow, 
29 years of age, and Howard Jensen, his son, seven years 
of age, and Evelyn Jensen, his daughter, three years of age. 

“6. Jensen’s average weekly wage was $19.60 per week. 

“7. The injury was an accidental injury and arose out of 
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and in the course of Jensen’s employment by the Southern 
Pacific Company and his death was due to such injury. 
The injury did not result solely from the intoxication of 
the injured employee while on duty, and was not occa- 
sioned by the wilful intention of the injured employee to 
bring about the injury or death of himself or another.’’ 

‘This claim comes within the meaning of Chapter 67 
of the Consolidated Laws as re-enacted and amended by © 
Chapter 41 of the Laws of 1914, and as amended by Chap- 
ter 316 of the Laws of 1914.” 

‘‘Award of compensation is hereby made to Marie 
Jensen, widow of the deceased, at the rate of $5.87 weekly 
during her widowhood with two years’ compensation in 
one sum in ease of her remarriage; to Harold Jensen, son 
of the deceased, at the rate of $1.96 per week and to 
Evelyn Jensen, daughter of the deceased, at the rate of 
$1.96 per week until the said Harold Jensen and Evelyn 
Jensen respectively shall arrive at the age of eighteen 
years, and there is further allowed the sum of One Hundred 
($100) Dollars for funeral expenses.” 

In due time the Southern Pacific Company objected to 
the award ‘‘upon the grounds that the Act does not apply 
because the workman was engaged in interstate commerce 
on board a vessel of a foreign corporation of the State of 
Kentucky which was engaged solely in interstate com- 
merce; that the injury was one with respect to which 
Congress: may establish, and has established, a rule of 
liability, and under the language of Section 114,' [copied 





1 Section 114. “The provisions of this chapter shall apply to em- 
ployers and employees engaged in intrastate, and also in interstate or 
foreign commerce, for whom a rule of liability or method of compensa- 
tion has been or may be established by the Congress of the United 
States, only to the extent that their mutual connection with intrastate 
work may and shall be clearly separable and distinguishable from inter- 
state or foreign commerce, except that such employer and his employees 
working only in this state may, subject to the approval and in the 
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in the margin] the Act has no application; on the ground 
that the Act includes only those engaged in the operation 
of vessels other than those of other states and countries 
in foreign and interstate commerce, while the work upon 
which the deceased workman was engaged at the time of 
his death was part of the operation of a vessel of another 
state engaged in interstate commerce, and hence does not 
come within the provisions of the Act; further, that the 
Act is unconstitutional, as it constitutes a regulation of 
and burden upon commerce among the several States in 
violation of Article I, Section 8, of the Constitution of the 
United States; in that it takes property without due 
process of law in violation of the 14th Amendment of the 
Constitution ; in that it denies the Southern Pacifie Com- 
pany the equal protection of the laws in violation of the 
14th Amendment of the Constitution because the Act 
does not afford an exclusive remedy, but leaves the em- 
ployer and -its vessels subject. to suit in admiralty; also 
that the Act is unconstitutional in that it violates Ar- 
ticle III, Section 2, of the Constitution conferring ad- 
miralty jurisdiction upon the courts of the United States.” 

Without opinion, the Appellate Division approved the 
award and the Court of Appeals affirmed this action 
(215 N. Y. 514, 519), holding that the Workmen’s Com- 
pensation Act applied to the employment in question and 
was not obnoxious to the Federal Constitution. It said: 
“The scheme of the statute is essentially and fundamen- 
tally one by the creation of a state fund to insure the pay- 
ment of a prescribed compensation based on earnings for 
disability or death from accidental injuries sustained by 
employees engaged in certain enumerated hazardous em- 
ployments. The state fund is created from premiums 


LALO S SAT otk beeen alt Oe “hs Te A ee es Bl es 
manner provided by the commission and so far as not forbidden by any 
act of Congress, accept and become bound by the provisions of this 
chapter in like manner and with the same effect in all respects as pro- 
vided herein for other employers and their employees.” 
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paid by employers based on the payroll, the number of 
employees and the hazards of the employment. The 
employer has the option of insuring with any stock cor- 
poration or mutual association authorized to transact. 
such business, or of furnishing satisfactory proof to the 
commission of his own financial ability to pay. If he does 
neither he is liable to a penalty equal to the pro rata 
premium payable to the state fund during the period: of 
his non-compliance and is subject to a suit for damages by 
the injured employee, or his legal representative in case 
of death, in which he is deprived of the defenses of con- 
tributory negligence, assumed risk and negligence of a 
fellow-servant. By insuring in the state fund, or by him- 
self or his insurance carriet paying the prescribed com- 
pensation, the employer is relieved from further liability 
for personal injuries or death sustained by employees. 
Compensation is to be made without regard to fault as a 
cause of the injury, except where it is occasioned by the 
willful intention of the injured employee to bring about 
the injury or death of himself or another or results solely © 
from his intoxication while on duty. Compensation is not 

based on the rule of damages applied in negligence suits 
but in addition to providing for medical, surgical or other 

attendance or treatment and funeral expenses it is based 

solely on loss of earning power. Thus the risk of accidental 

injuries occurring with or without fault on the part either 

of employee or employer is shared by both and the burden 

of making compensation is distributed over all the enu- 

merated hazardous employments in proportion to the risk 

involved.” See also Walker v. Clyde Steamship Co., 215 . 
N. Y. 529. 

In New York Central R. R. Co. v. White, 243 U.S. 188, 
we held the statute valid in certain respects; and, con- 
sidering what was there said, only two of the grounds 
relied on for reversal now demand special consideration. 
First. Plaintiff in error being an interstate common 
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carrier by railroad is responsible for injuries received by 
employees while engaged therein under the Federal Em- 
ployers’ Liability Act of April 22, 1908, c. 149, 35 Stat. 65, 
and no state statute can impose any other or different 
liability. Second. As here applied, the Workmen’s 
Compensation Act conflicts with the general maritime 
law, which constitutes an integral part of the federal law 
under Art. III, § 2, of the Constitution, and to that extent 
is invalid. 

The Southern Pacific Company, a Kentucky Corpora- 
tion, owns and operates a railroad as a common carrier; 
also the steamship El Oriente plying between New York 
and Galveston, Texas. The claim is that therefore rights 
and liabilities of the parties.here must be determined in 
accordance with the Federal Employers’ Liability Act. 
But we think that act is not applicable in the circum- 
stances. 

The first Federal Employers’ Liability Act (June Ht, 
1906, c. 3073, 34 Stat. 232) extended in terms to all com- 
mon carriers engaged in interstate or foreign commerce, 
and because it embraced subjects not within the con- 
stitutional authority of Congress was declared invalid. 
The Employers’ Liability Cases, 207 U. S. 463, January 6, 
1908. The later act is carefully limited and provides 
that “every common carrier by railroad while engaging 
in commerce between any of the several States or Ter- 
ritories, or between any of the States and Territories, or 
between the District of Columbia and any of the 
States and Territories, or between the District of 
Columbia or any of the States and Territories and any 
foreign nation or nations, shall be liable in damages to 
_ any person suffering injury while he is employed by such 
carrier in such commerce, or, in case of the death of such 
employee, to his or her personal representative, for the 
benefit of the surviving widow or husband and children 
of such employee; and, if none, then of such employee’s 


SOUTHERN PACIFIC CO. v. JENSEN. 213 


244 U.S. Opinion of the Court. 


parents; and, if none, then of the next of kin dependent 
upon such employee, for such injury or death resulting 
in whole or in part from the negligence of any of the 
officers, agents, or employees of such carrier, or by reason 
of any defect or insuffiviency, due to its negligence, in its 
cars, engines, appliances, machinery, track, roadbed, 
works, boats, wharves, or other equipment.” 

Evidently the purpose was to prescribe a rule applicable 
where the parties are engaging in something having direct 
and substantial connection with railroad operations, and 
not with another kind of carriage recognized as separate 
and distinct from transportation on land and no mere 
adjunct thereto. It is unreasonable to suppose that 
Congress intended to change long-established rules ap- 
plicable to maritime matters merely because the ocean- 
going ship concerned happened to be owned and operated 
by a company also a common carrier by railroad. The 
word “boats” in the statute refers to vessels which may 
be properly regarded as in substance but part of’a rail- 
road’s extension or equipment as understood and applied 
in common practice. 

The fundamental purpose of the Compensation Law as 
declared by the Court of Appeals is “the creation of a 
state fund to insure the payment of a prescribed com- 
pensation based on earnings for disability or death from 
accidental injuries’ sustained by employees engaged in 
certain enumerated hazardous employments,” among 
them being “‘longshore work, including the loading or 
unloading of cargoes or parts of cargoes of grain, coal, 
ore, freight, general merchandise, lumber or other products 
or materials, or moving or handling the same on any dock, 
platform or place, or in any warehouse or other place of 
storage.’ Its general provisions are specified in our 
opinion in New York Central R. R. Co. v. White, supra, and 
need not be repeated. Under the construction adopted 
by the state courts no ship -may load or discharge her 
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cargo at a dock therein without incurring a penalty, unless 
‘her owners comply with the act which, in order to secure 
payment of compensation for accidents, generally without 
regard to fault and based upon annual wages, provides 
(§ 50) that—‘‘An employer shall secure compensation to 
his employees in one of the following ways: 

“1. By insuring and keeping insured the payment of 
such compensation in the state fund, or—2. By insuring 
and keeping insured the payment of such compensation 
with any stock corporation or mutual association author- 
ized to transact the business of workmen’s compensation 
insurance in this state. If insurance be so effected in such 
a corporation or mutual association the employer shall 
forthwith file with the commission, in form prescribed by 
it, a notice specifying the name of such insurance cor- 
poration or mutual association together with a copy of the 
contract or policy of insurance.—3. By furnishing satis- 
factory proof to the commission of his financial ability 
to pay such compensation for himself, in which case the 
commission may, in its discretion, require the deposit 
with the commission of securities of the kind prescribed in 
section thirteen of the insurance law, in an amount to be 
determined by the commission, to secure his liability to 
pay the compensation provided in this chapter.” 

“If an employer fail to comply with this section, he 
shall be liable to a penalty during which such failure con- 
tinues of an amount equal to the pro rata premium which 
would have been payable for insurance in the state fund 
for such period of noncompliance to be recovered in an 
action brought by the commission.” ' 

Article III, § 2, of the Constitution, extends the judicial 
power of the United States “To all cases of admiralty 
and maritime jurisdiction;” and Article I, §8, confers 
upon the Congress power ‘‘To make all laws which may 
-be necessary and proper for carrying into execution the 
foregoing powers and all other powers vested by this Con- 
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stitution in the government of the United States or in any 
- department or officer thereof.” Considering our former 
opinions, it must now be accepted as settled doctrine that 
in consequence of these provisions Congress has par- 
amount power to fix and determine the maritime law 
which shall prevail throughout the country. Buéler v. 
Boston & Savannah Steamship Co., 130 U. S. 527; In re 
Garnett, 141 U.S. 1, 14. And further, that in the absence 
of some controlling statute the general maritime law as_ 
accepted by the federal courts constitutes part of our 
national law applicable to matters within the admiralty 
and maritime jurisdiction. The Lottawanna, 21 Wall. 558; 
Butler v. Boston & Savannah Steamship Co., 130 U. 8. 527, 
557; Workman v. New York ity, 179 U.S. 552. 

In The Lottawanna, Mr. Justice Bradley speaking for the 
court said: ‘‘That we have a maritime law of our own, 
operative throughout the United States, cannot be 
doubted. The general system of maritime law which was 
familiar to the lawyers and statesmen of the country when 
the Constitution was adopted, was most certainly in- 
tended and referred to when it was declared in that 
instrument that the judicial power of the United States 
shall extend ‘to all cases of admiralty and maritime 
jurisdiction.’ . . . One thing, however, is unquestion- 
able; the Constitution must have referred to a system of 
law coextensive with, and operating uniformly in, the 
whole country. It certainly could not have been intended 
to place the rules and limits of maritime law under the 
disposal and regulation of the several States, as that would 
have defeated the uniformity and consistency at which 
the Constitution aimed on all subjects of a commercial 
character affecting the intercourse of the States with each 
other or with foreign states.” 

By § 9, Judiciary Act of 1789, 1 Stat. 76, 77, the Dis- 
trict Courts of the United States were given “exclusive 
original cognizance of all civil causes of admiralty and 
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maritime jurisdiction; . . . saving to suitors, in all 
cases, the right of a common law remedy, where the com- 
mon law is competent to give it.” And this grant has 
been continued. Judicial Code, §§ 24 and 256. 

In. view of these constitutional provisions and the fed- 
eral act it would be difficult, if not impossible, to define 
with. exactness just how far the general maritime law may 
be changed, modified, or affected by state legislation. 
That this may be done to some extent cannot be denied. 
A lien upon a vessel for repairs in her own port may be 
given by state statute, The Lottawanna, 21 Wall. 558, 579, 
580; The J. E. Rumbell, 148 U. S. 1; pilotage fees fixed, 
Cooley v. Board of Wardens, 12 How. 299; Ex parte McN. tel, 
13 Wall. 236, 242; and the right given to recover in death 
cases, The Hamilton, 207 U. 8. 398; La Bourgogne, 210 
U.S. 95, 188. See The City of Norwalk, 55 Fed. Rep. 98, 
106. Equally well established is the rule that state stat- 
utes may not contravene an applicable act of Congress or 
affect the general maritime law beyond certain limits. 
They cannot authorize proceedings in rem according to the 
course in admiralty, The Moses Taylor, 4 Wall. 411 ; Steam- 
boat Co. v. Chase, 16 Wall. 522, 534; The Glide, 167 U. S. 
606; nor create liens for materials used in repairing a 
foreign ship, The Roanoke, 189 U.S. 185. See Workman v. 
New York Citys 179 U. S. 552. And plainly, we think, no 
such legislation is valid if it contravenes the essential pur- 
pose expressed by an act of Congress or works material 
prejudice to the characteristic features of the general 
maritime law or interferes with the proper harmony and 
uniformity of that law in its international and interstate 
relations. This limitation, at.the least, is essential to the 
effective operation of the fundamental purposes for which 
such law was incorporated into our national laws by the 
Constitution itself. These purposes are forcefully in- 
dicated in the foregoing quotations from The Lottawanna. 

A similar rule in respect to interstate commerce deduced 
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from the grant to Congress of power to regulate it is now 
firmly established. ‘‘Where the subject is national in its 
character, and admits and requires uniformity of regula- 
tion, affecting alike all the States, such as transportation 
between the States, including the importation of goods 
from one State into another, Congress can alone act upon 
it and provide the needed regulations. The absence of any 
law of Congress on the subject is equivalent to its declara- 
tion that commerce in that matter shall be free.”” Bowman 
v. Chicago & Northwestern Ry. Co., 125 U. 8. 465, 507, 
508; Vance v. Vandercook Co., 170 U. S. 488, 444; Clark 
Distilling Co. v. Western Maryland Ry. Co., 242 U.S. 311. 
And the same character of reasoning which supports this 
rule, we think, makes imperative the stated limitation 
upon the power of the States to interpose where maritime 
matters are involved. 

The work of a stevedore ‘in which the deceased was en- 
gaging is maritime in its nature; his employment was a 
maritime contract; the injuries which he received were 
likewise maritime; and the rights and liabilities of the 
parties in connection therewith were matters clearly 
within the admiralty jurisdiction. Atlantic Transport Co. 
v. Imbrovek, 234 U.S. 52, 59, 60. 

If New York can subject foreign ships coming into her » 
ports to such obligations as those imposed by her Com- 
pensation Statute, other States may do likewise. The 
necessary consequence would be destruction of the very 
uniformity in respect to maritime matters which the Con- 
stitution was designed to establish; and freedom of naviga- 
tion between the States and with foreign countries would 
be seriously hampered and impeded. A far more serious 
injury would result to commerce than could have been 
inflicted by the Washington statute authorizing a material- 
man’s lien condemned in The Roanoke. The legislature 
exceeded its authority in attempting to extend the statite 
under consideration to conditions like those here disclosed. 
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So applied, it conflicts with the Constitution and to that 
extent is invalid. 

Exclusive jurisdiction of all civil cases of admiralty and 
maritime jurisdiction is vested in the Federal District 
Courts, “‘saving to suitors, in all cases, the right of a 
common law remedy, where the common law is competent 
to give it.”” The remedy which the Compensation Statute 
attempts to give is of a character wholly unknown to the 
common law, incapable of enforcement by the ordinary 
processes of any court and is not saved to suitors from the 
grant of exclusive jurisdiction. The Hine v. Trevor, 4 Wall. 
555, 571, 572; The Belfast, 7 Wall. 624, 644; Steamboat Co. 
v. Chase, 16 Wall. 522, 531, 533; The Glide, 167 U. S. 606, 
623. And finally this remedy is not consistent with the 
policy of Congress to encourage investments in ships man- 
ifested in the Acts of 1851 and 1884 (Rev. Stats., §§ 4283- 
4285; § 18, Act of June 26, 1884,.c. 121, 23 Stat. 57) which 
declare a limitation upon the liability of their owners. 
Richardson v. Harmon, 222 U. S. 96, 104. 

The judgment of the court below must be reversed and 
the cause remanded for further proceedings not inconsist- 
ent with this opinion. 

Reversed. 


Mr. Justice Hoimss, dissenting. 


The Southern Pacific Company has been held liable 
under the statutes of New York for an accidental injury 
happening upon a gang-plank between a pier and the com- 
pany’s vessel and causing the death of one of its employees. 
The company not having insured as permitted, the statute 
may be taken as if it simply imposed a limited but ab- 
solute liability in such a case. The short question is 
whether the power of the State to regulate the liability 
in that place and to enforce it in the State’s own courts 
is taken away by the conferring of exclusive jurisdiction 
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of all civil causes of admiralty and maritime jurisdiction 
upon the courts of the United States. 

There is no doubt that the saving to suitors of the right 
of a common-law remedy leaves open the common-law 
jurisdiction of the state courts, and leaves some power of 
legislation at least, to the States. For the latter I need do 
no more than refer to state pilotage statutes, and to liens 
created by state laws in aid of maritime contracts. Nearer 
to the point, it is decided that a statutory remedy for 
causing death may be enforced by the state courts, al- — 
though the death was due to a collision upon the high seas. 
Steamboat Co. v. Chase, 16 Wall. 522. Sherlock v. Alling, 
93 U. 8. 99, 104. Knapp, Stout & Co. v. McCaffrey, 177 
U. S. 638, 646. Minnesota Rate Cases, 230 U. 8. 352, 409. 
The misgivings of Mr. Justice Bradley were adverted to 
in The Hamilton, 207 U. 8. 398, and held at least insuffi- 
cient to prevent the admiralty from recognizing such a 
-state-created right in a proper case, if indeed they 
went to any such extent. La Bourgogne, 210 U.S. 95, 
138. 

The statute having been upheld in other respects, New 
York Central R. R. Co. v. White, 243 U. 8. 188, I should 
have thought these authorities conclusive. The liability 
created by the New York act ends in a money judgment, 
and the mode in which the amount is ascertained, or is to 
be paid, being one that the State constitutionally might 
adopt, cannot matter to the question before us if any 
liability can be imposed that was not known to the mar- 
itime law. And as such a liability can be imposed where 
it was unknown not only to the maritime but to the com- 
mon law, I can see no difference between one otherwise 
constitutionally created for death caused by accident and 
one for death due to fault. Neither can the statutes limit- 
ing the liability of owners affect the case. Those statutes 
extend to non-maritime torts, which of course are the 
creation of state law. Richardson v. Harmon, 222 U. 8. 
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96, 104. They are paramount to but not inconsistent with 
the new cause of action. However, as my opinion stands 
on grounds that equally would support a judgment for a 
maritime tort not ending in death, with which admiralty 
courts have begun to deal, I will state the reasons that 
satisfy my mind. 

No doubt there sometimes has been an air of benevolent 
gratuity in the admiralty’s attitude about enforcing state 
laws. But of course there is no gratuity about it. Courts 
cannot give or withhold at pleasure. If the claim is en- 
forced or recognized it is because the claim is a right, and 
if a claim depending upon a state statute is enforced it is 
because the State had constitutional power to pass the 
law. Taking it as established that a State has constitu- 
tional power to pass laws giving rights and imposing 
liabilities for acts done upon the high seas when there were 
no such rights or liabilities before, what is there to hinder 
its doing so in the case of a maritime tort? Not the exist- 
ence of an inconsistent law emanating from a superior 
source, that is, from the United States. There is no such 
law. The maritime law is not a corpus juris—it is a very 
limited body of customs and ordinances of the sea. The | 
nearest to anything of the sort in question was the rule 
that a seaman was entitled to recover the expenses nec- 
essary for his cure when the master’s negligence caused his 
hurt. The maritime law gave him-no more. The Osceola, 
189 U. S. 158, 175. One may affirm with the sanction of. 
that case that if is an innovation to allow suits in the 
admiralty by seamen to recover damages for personal 
injuries caused by the negligence of the master and to 
apply the common-law principles-of tort. 

Now, however, common-law principles have been 
applied to sustain a libel by a stevedore in personam 
against the master for’ personal injuries suffered while _ 
loading a ship, Atlantic Transport Co. v. Imbrovek, 234 
U. 8.52; and The Osceola recognizes that in some cases at 
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least seamen may have similar relief. From what source 
do these new rights come? The earliest case relies upon 
‘“‘the analogies of the municipal law,” The Edith Godden, 
23 Fed. Rep. 438, 46,—sufficient evidence of the obvious 
pattern, but inadequate for the specific origin. I recognize 
without hesitation that judges do and must legislate, 
but they can do so only interstitially; they are confined 
from molar to molecular motions. A common-law judge 
could not say I think the doctrine of consideration a bit 
of historical nonsense and shall not enforce it in my court. 
No more could a judge exercising the limited jurisdiction 
of admiralty say I think well of the common-law rules of 
master and servant and propose to introduce them here 
en bloc. Certainly he could not in that way enlarge the 
exclusive jurisdiction of the District Courts and cut down 
the power of the States. If admiralty adopts common-law 
rules without an act of Congress it cannot extend the 
maritime law as understood by the Constitution. It must 
take the rights of the parties from a different authority, 
just as it does when it enforces a lien created by a State. 
The only authority available is the common law or stat- 
utes of a State. For from the often repeated statement 
that there is no common law of the United States, Wheaton 
v. Peters, 8 Pet. 591, 658; Western Union Telegraph Co. v. 
Call Publishing Co., 181 U. 8. 92, 101, and from the prin- 
ciples recognized in Allantic Transport Co. v. Imbrovek 
having been unknown to the maritime law, the natural 
inference is that in the silence of Congress this court has 
believed the very limited law of the sea to be supplemented 
here as in England by the common law, and that here that 
means, by the common law of the State. Sherlock v. 
Alling, 93 U.S. 99, 104. Taylor v. Carryl, 20 How. 583, 
598. So far as I know, the state courts have made this 
assumption without criticism or attempt at revision from 
the beginning to this day; e. g. Wilson v. MacKenzie, 7 
Hill (N. Y.), 95. Gabrielson v. Waydell, 1385 N. Y. 1, 11. 
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Kalleck v. Deering, 161 Massachusetts, 469. See Ogle v. 

Barnes, 8 T. R. 188. Nicholson v. Mounsey, 15 East, 384. 

Even where the admiralty has unquestioned jurisdiction 

the common law may have concurrent authority and the. 
state courts concurrent power. Schoonmaker v. Gilmore, 

102 U.S. 118. The invalidity of state attempts to create 

a remedy for maritime’ contracts or torts, parallel to that 

in the admiralty, that was established in such cases as The 

Moses Taylor, 4 Wall. 411, and The Hine v. Trevor, 4 Wall. 

555, is immaterial to the present point. 

The common law is not a brooding omnipresence in the 
sky but the articulate voice of some sovereign or quasi- 
sovereign that can be identified; although some decisions 
with which I have disagreed seem to me to have forgotten 
the fact. It always is the law of some State, and if the 
District Courts adopt the common law of torts, as they 
have shown a tendency to do, they thereby assume that 
a law not of maritime origin and deriving its authority in 
that territory only from some particular State of this 
Union also governs maritime torts in that territory—and 
if the common law, the statute law has at least equal force, 
as the discussion in The Osceola assumes. On the other 
hand the refusal of the District Courts to give remedies 
coextensive with the common law would prove no more 
than that they regarded their jurisdiction as limited by 
the ancient lines—not that they doubted that the common 
law might and would be enforced in the courts of the 
States as it always has been. This court has recognized 
that in some cases different principles of liability would be 
applied as the suit should happen to be brought in a 
common-law or admiralty court. Compare The Max 
Morris, 137 U.S. 1, with Belden v. Chase, 150 U. 8. 674, 
691. But hitherto it has not been doubted authoritatively, 
so far as I know, that even when the admiralty had a rule 
of its.own to which it adhered, as in Workman v. New York 
City, 179 U. S. 552, the state law, common or statute, 
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would prevail in the courts of the State. Happily such 
conflicts are few. 

It might be asked why, if the grant of jurisdiction to the 
courts of the United States imports a power in Congress 
to legislate, the saving of a common-law remedy, i. e., 
in the state courts, did not import a like if subordinate 
power in the States. But leaving that question on one 
side, such cases as Steamboat Co. v. Chase, 16 Wall. 522, 
The Hamilton, 207 U. 8. 398, and Atlantic Transport Co. 
v. Imbrovek, 234 U. 8. 52, show that it is too late to say 
that the mere silence of Congress excludes the statute or 
common law of a State from supplementing the wholly in- 
adequate maritime law of the time of the Constitution, in 
the regulation of personal rights, and I venture to say that 
it never has been supposed to do so, or had any such effect. 

As to the spectre of a lack of uniformity I content my- 
self with referring to The Hamilton, 207 U. 8S. 398, 406. 
The difficulty really is not so great as in the case of inter- 
state carriers by land, which ‘‘in the absence of Federal 
statute providing a different rule are answerable according 
to the law of the State for nonfeasance or misfeasance 
within its limits.” The Minnesota Rate Cases, 230 U. 8S. 
352,. 408, and cases cited. The conclusion that I reach 
accords with the considered cases of Lindstrom v. Mutual 
eget Co., 132 Minnesota, 328; Kennerson v. Thames 
- Towboat ‘7o., 89 Connecticut, 367; and North Pacific S. 8S. 
Co. v. Titdastrcal Accident. Commission of California, 163 
Pac. Rep. 199, as well as with the New York decision in 
this case. 215 N. Y. 514. 


Mr. Justice Pitney, dissenting. 


While concurring substantially in the dissenting opin- 
ion of Mr. Justice Holmes, I deem it proper, in view of the 
momentous consequences of the decision, to present some 
. additional considerations. 
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This dissent is confined to that part of the prevailing 
opinion which holds that the Workmen’s Compensation 
Act of New York, as applied by the state court to a fatal 
injury sustained by a stevedore while engaged in work of 
a maritime nature upon navigable water within that State, 
conflicts with the Constitution of the United States and 
the act of Congress conferring admiralty and maritime 
jurisdiction in civil cases upon the district courts of the 
United States, and is to that extent invalid. Except for 
the statute, an action might have been brought in a court 
of admiralty. Atlantic Transport Co. v. Imbrovek, 234 
U.S. 52, 62. No question is raised respecting the jurisdic- 
tion of the state court over the subject matter. But plain- 
tiff in error contends, and the prevailing opinion holds, 
that it was a violation of a federal right for the state court 
to apply the provisions of the local statute to a cause of 
action of maritime origin, because, by the Constitution of 
the United States, admiralty jurisdiction was conferred 
upon the federal courts. 

It should be stated, at the outset, that the case involves 
no question of penalties imposed by the New York act, 
but affects solely the responsibility of the employer to 
make compensation to the widow, in accordance with its 
provisions, which are outlined in New York Central R. R. 
Co. v. White, 243 U. 8. 188, 192-195. 

The argument is that even in the absence of any act of 
Congress prescribing the responsibility of a shipowner to 
his stevedore, the general maritime law, as accepted by 
the federal courts when acting in the exercise of their 
admiralty jurisdiction, must be adopted as the rule of 
decision by state courts of common law when passing 
upon any case that might have been brought in the ad- 
miralty; and that just as the absence of an act of Congress 
regulating interstate commerce in some cases is equivalent 
to a declaration by Congress that commerce in that respect 
shall be free, so non-action by Congress amounts to an im- 


SOUTHERN PACIFIC CO. ». JENSEN, —-225 
244 U.S. Pitney, J., dissenting. 


perative limitation upon the power of the States to inter- 
pose where maritime matters are involved. 

This view is so entirely unsupported. by precedent, and 
will have such novel and far-reaching consequences, that 
it ought not to be accepted without the most thorough 
consideration. 

Section 2 of Article III of the Constitution reads as 

follows: “The judicial Power shall extend to all Cases, 
in Law and Equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or which 
shall be made, under their Authority ;—to all Cases affect- 
ing Amibassadars, other public Ministers and Consuls;— 
to all Cases of admiralty and maritime Jurisdiction ;—to 
Controversies to which the United States shall be a 
Party;—to Controversies between two or more States;— 
between a State and Citizens of another State;—between 
Citizens of different States ;—between Citizens of the same 
State claiming Lands under Grants of different States, and 
between a State, or the Citizens thereof, and foreign 
States, Citizens or Subjects.” Acting under the authority 
of Article I, § 8, which empowers Congress. to make all 
laws necessary and proper for carrying into execution the 
powers vested in the Government or in any department 
or officer thereof, the First Congress, in the original Judi- 
ciary Act (Act of September 24, 1789, c. 20, § 9, 1 Stat. 73, 
- 77), conferred upon the federal district courts ‘exclusive 
original cognizance of all civil causes of admiralty and 
maritime jurisdiction, . . . saving to suitors, in all 
cases, the right of a common law remedy, where the com- 
mon law is competent to give it.’”’ The saving clause has 
been preserved in all subsequent revisions. Rev. Stats., 
§ 563 (8); Jud. Code, § 24, (3), 36 Stat. 1087, 1091, c. 231. 
From the language quoted from the Constitution, read 
in the light of the general purpose of that instrument and 
the contemporaneous construction found in the Judiciary 
Act, with regard also to the mischiefs that called for the 
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establishment of a national judiciary, and from what I 
believe to be the unbroken current of decisions in this 
court from that day until the present, I draw the following 
conclusions: (1) That the framers of the Constitution in- 
tended to establish jurisdicttion—the power to hear and 
determine controversies of the various classes specified— 
and not to prescribe particular codes or systems of law for 
the decision of those controversies; (2) That the civil 
jurisdiction in admiralty was not intended to be exclusive 
of the courts of common law, at least not until Congress 
should deem it proper so to enact; (3) That by the law 
of England, and by the practice of the colonial govern- 
ments, the courts of common law, of equity, and of ad- 
miralty, were controlled in their decisions by separate 
and in a sense independent systems of substantive law, 
and the constitutional grant of judicial power in “all cases 
in law and equity,” and in ‘‘all cases of admiralty and 
maritime jurisdiction,’ was no more intended (in the 
absence of legislation by Congress) ‘to make the rules of 
maritime law binding upon the federal courts of common 
law when exercising their concurrent jurisdiction, than 
to make the rules of the common law binding upon the 
courts of admiralty; (4) That if not binding upon the 
federal courts, it results, a fortiori, that the rules of mar- 
_ itime law were not intended to be made binding upon the 
courts of the States; (5) That it is not necessary, in order 
to give full effect to the grant of admiralty and maritime 
jurisdiction, to imply that the rules of decision prevailing 
in admiralty must be binding upon common-law courts 
exercising concurrent jurisdiction in civil causes of mar- 
itime origin, and to give such a construction to the Consti- 
tution is to render unconstitutional the saving clause in 
§ 9 of the Judiciary Act, and also to trench upon the proper 
powers of the States by interfering with their control over 
_ their water-borne internal commerce; and (6) That, in the 
absence of legislation by Congress abrogating the saving 
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clause, the States are at liberty to administer their own 
laws in their own courts when exercising a jurisdiction 
concurrent with that of admiralty, and at liberty to change 
those laws by statute. | 

That the language of § 2 of Art. III of the Constitution 
speaks only of establishing jurisdiction, and does not 
prescribe the mode in which or the substantive law by 
which the exercise of that jurisdiction is to be governed, 
seems to me entirely plain; and upon this point I need only 
refer to the language itself, which I have quoted. 

That this view is in harmony with the general purpose 
of the Constitution seems to me equally plain. At this 
late date it ought not: to be necessary to repeat that the 
object of the framers of that, instrument was to lay the 
foundations of a government, to set. up its frame-work, 
and to establish merely the general principles by which it 
was to be animated; avoiding, as far as possible, any but 
the most fundamental regulations for controlling its 
operations, and these usually in the form of restrictions. 
Vanhorne v. Dorrance, 2 Dall. 304, 308; Martin v. Hunter’s 
Lessee, 1 Wheat. 304, 326. 

The object was to enumerate, rather than to define, the — 
powers granted. Gibbons v. Ogden, 9 Wheat. 1, 189, 194; 
Passenger Cases, 7 How. 283, 549; Lottery Case, 188 U. S. 
321, 346. To delineate only the great outlines: of the 
judicial power, leaving the details to Congress, while pro-' 
viding for the organization of the legislative department 
and the mode in which and the restrictions under which 
its authority should be exercised. Rhode Island v. Mas- 
sachusetts, 12 Pet.'657, 721. The reason for adopting gen- 
eral outlines only was well expressed by Mr. Chief Justice 
Marshall in McCulloch v. Maryland, 4 Wheat. 316, 407: 
“A constitution, to contain an accurate detail of all the 
subdivisions of which its great powers will admit, and of all 
the means by which they may be carried into execution, 

would partake of the prolixity of a legal code, and could 
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scarcely be embraced by the human mind. It would prob- 
ably never be understood by the public. Its nature, there- 
fore, requires, that only its great outlines should be 
marked, its important objects designated, and the minor 
ingredients which compose those objects be deduced from 
the nature of the objects themselves. That this idea was 
entertained by the framers of the American constitution, 
is not only to be inferred from the nature of the instru- 
ment, but from the language.” 

The adoption of any particular system of substantive 
_ law was not within the purpose of the Constitutional 
Convention; and. the clause establishing the judicial 
power was ill-adapted to the purpose had it existed. So 
far as they intended to prescribe permanent rules of sub- 
stantive or even procedural law in connection with the 
establishment of the judicial system, the framers employed 
. express terms for the purpose, as appears from other pro- 
visions of Article III, including the definition of treason, 
the character of proof required, the limitation of the 
punishment, and the requirement of a jury trial for this 
and other crimes. — 
._ In a somewhat exhaustive examination of various 
sources of information, including .Elliot’s Debates, Far- 
rand’s Records of the Federal Convention, and The Fed- 
eralist, Nos. 80-83, I have been unable to find anything 
even remotely suggesting that the judicial clause was 
designed: to establish the maritime code or any other 
system of laws for the determination of controversies in 
the courts by it established, much less any suggestion 
that. the maritime code was to constitute the rule 
‘of decision in common-law courts, either federal or 
- state. . 

Certainly, there is nothing in the mere provision estab- 
lishing jurisdiction in admiralty and maritime causes to 
have that effect, unless the jurisdiction so established was 
in its nature exclusive. But, in civil causes, the jurisdic- 
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tion was not exclusive by the law of England and of the 
Colonies, and it was not made an exclusive jurisdiction 
by the Constitution. ; 

In discussing this point, the distinction between the 
instance court and the prize court of admiralty must be 
observed. It was held in England that the question of 
prize or no prize, and other questions arising out of it, 
were exclusively cognizable in the admiralty, because that 
court took jurisdiction owing to the fact of possession of a 
prize of war, and the controversy turned upon belligerent 
rights and was determinable by the law of nations, and 
not the particular municipal law of any country. Le Cauz 
v. Eden (1781), Doug. 594; 99 E. R. 375, 379-385; Lindo 
v. Rodney, reported in a note to Le Caux v. Eden, Doug. 
613; 99 E. R. 385; Smart v. Wolff (1789), 3 T. R. 323, 340, 
et seq.; Lord Camden v. Home (1791), 4 T. R. 382, 393 
et seq. But of civil actions in personam the instance court 
exercised a jurisdiction concurrent with that of the courts 
of common law. As Lord Mansfield said in Lindo v. 
Rodney, Doug. 614: ‘‘A thing being done upon the high 
sea don’t exclude the jurisdiction of the courts of common 
law. For seizing, stopping, or taking a ship, upon the 
‘ high sea, not as prize, an action will lie; but for taking as 
prize, no action will lie. The nature of the question ex- 
cludes; not the locality.” And again, referring to the 
effect of certain statutes (p. 614a): ‘“‘The taking a ship 
upon the high sea is triable at law to repair the plaintiff 
in damages; but a taking on the high sea as prize is not 
triable at law to repair the plaintiff in damages. The 
nature of the ground of the action—prize or no prize—not 
only authorizes the prize court, but excludes the common 
law. These statutes don’t exclude the common law in any 
case, and they confine the Admiralty by the locality of the 
thing done, which is the cause of action. It must be done 
upon the high sea.’ 

So, waite respect to actions ex contractu, Mr. sJiishige 
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Blackstone says, 3 Black. Com. 107: ‘“‘It is no uncommon 
thing for a plaintiff to feign that a contract, really made 
at sea, was made at the royal exchange, or other inland 
place, in order to draw the cognizance of the suit from the 
courts of admiralty to those of Westminster Hall.’ The 
concurrent jurisdiction of the courts of common law was 
affirmed by Dr. Browne, the first edition of whose work 
_was published in 1797-1799. 2 Browne’s Civ. & Adm. Law 
(Ist Am. ed.), 112, 115. 

The declaration of Mr. Justice Nelson, speaking for this 
court in New Jersey Steam Navigation Co. v. Merchants’ 
Bank, 6 How. 344, 390, that the lodging by the Constitu- 
tion of the entire admiralty power in the federal judiciary, 
and the ninth section of the Judiciary Act, with its saving 
of common-law remedies, left the concurrent power of 
the courts of common law and of admiralty where it stood 
at common law, was not a chance remark. It has been so 
ruled in many other cases, to which I shall refer hereafter. 
The principles and history of the common law were well 
known to the framers of the Constitution and the mem- 
bers of the First Congress; it: was from that system that 
their terminology was derived; and the provisions of the 
Constitution and contemporaneous legislation must be 
interpreted accordingly. 

The statement that there is no common law of the 
United States (Wheaton v. Peters, 8 Pet. 591, 658; Smith 
v. Alabama, 124 U. S. 465,478) is true only in the sense 
that the Constitution neither of its own force imposed, nor 
authorized Congress to impose, the common law or any 
other general body of laws upon the several States for the 
regulation of their internal affairs. As was pointed out 
in Smith v. Alabama (p. 478), ‘“‘There is, however, one 
clear exception to the statement that there:is no national 
common law. The interpretation of the Constitution of 
the United States is necessarily influenced by the fact 
that its provisions are framed in the language of the Eng- 


SOUTHERN PACIFIC CO. »,. JENSEN. 231 


244 U.S. Pitney, J., dissenting. 


lish common law, and are to be read in the light of its 
history.” 

As was well expressed by Shiras, District Judge, in 
Murray v. Chicago & N. W. Ry. Co., 62 Fed. Rep. 24, 31: 
“From them [citations of the decisions of this court] it 
appears, beyond question, that the Constitution, the 
Judiciary Act of 1789, and all subsequent statutes upon 
the same subject are based upon the general principles 
of the common law, and that, to a large extent, the legis- 
lative and judicial action of the government would be 
without support and without meaning if they cannot be in- 
terpreted in the light of the common law. When the Con- 
stitution was adopted, it was not the design of the framers 
thereof to create any new systems of general law, nor to 
supplant those already in existence. At that time there 
were in existence and in force in the Colonies or States, 
and among the people thereof, the law of nations, the 
law admiralty and maritime, the common law, including 
commercial law, and the system of equity. Upon these 
foundations the Constitution was erected. The problem 
sought to be solved was not whether the Constitution 
should create or enact a law of nations, of admiralty, of 
equity, or the like, but rather how should the executive, 
legislative, and judicial powers and duties based upon these 
systems, and necessary for the proper development and 
enforcement thereof, be apportioned between the national 
and state governments.” 

And it is not to be supposed that the framers of the 
Constitution, familiar with the institutions and the prin- 
.ciples of the common law, by which the admiralty juris- 
diction was allowed on sufferance, ‘and with a degree of 
jealousy born of the fact that the courts of admiralty were 
not courts of record, that they followed the practice of the 
civil law, allowed no trial by jury, and administered an 
exotic system of laws (3 Black. Com. 69, 86, 87, 106-108) 
—it is not to be supposed, I say, that the framers of the 
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Constitution, in granting judicial power over cases of 
admiralty and maritime jurisdiction, along with like power 
over all cases in law and equity arising under the laws of 
the United States, intended to exclude common-law courts, 
state or national, from any part of their concurrent juris- 
diction in cases of maritime origin, or to deprive them of 
the judicial power, theretofore existing, to decide such 
cases according to the rules of the common law. 

It is matter of familiar history that one of the chief 
weaknesses of the Confederation was in the absence of a 
judicial establishment possessed, of general authority. 
Except that. the Continental Congress, as an incident of 
the war power, was authorized to establish rules respecting 
captures and the disposition of prizes of war and to ap- 
point courts for the trial of piracies and felonies committed 
on the high sea, and for determining appeals in cases of 
capture, and except that.the Congress itself, through 
-commissioners, was to exercise jurisdiction in disputes 
between the States and in controversies respecting con- 
flicting land grants of different States, there was no pro- 
vision in the Articles of Confederation for establishing a 
judicial system under the authority of the general govern- 
ment. 

The result was that not only private parties, in cases 
arising out of the laws of the Congress, but the United 
States themselves, were obliged to resort to the courts 
of the States for the enforcement of their rights. Many 
cases of this character are reported, some even antedating 
the Confederation. Respublica v. Sweers (1779); 1 Dall. 
41; Respublica v. Powell (1780), 1 Dall. 47; Respublica v. 
De Longchamps (1784), 1 Dall. 111. Even treason was 
punished in state courts and under state laws. See cases 
of Molder, Malin, Carlisle and Roberts (1778), 1 Dall. 
33-39. é 

Before the Revolution, courts of admiralty jurisdiction 
were a part of the judicial systems of the several Colonies. 
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Waring v. Clarke, 5 How. 441, 454-456; Benedict on 
Admiralty, §§ 118-165. Upon the outbreak of the War 
questions of prize law became acute, and the colonial 
Congress, by resolutions of November 25, 1775, passed in 
the exercise of the war power (3 Dall. 54, 80) made appro- 
priate recommendations for the treatment of prizes of 
war, but remitted the jurisdiction over such questions to 
the courts of the several Colonies, reserving to itself only 
appellate authority. This system continued until the 
year 1780 (after the submission of the Articles of Con- 
federation, but before their final ratification), when the 
Congress established a court for the hearing of appeals 
from the state courts of. admiralty in cases of capture. 
The opinions of this court are reported in 2 Dall. 1-42, and 
numerous cases decided without opinion, as well as some 
of those decided by committees of the Congress prior to 
the establishment: of the court, are referred to in the late 
Bancroft Davis’ ‘Federal Courts Before the Constitu- 
tion,” 131 U. §., Appendix, xix-xlix. The weak point of 
this system was the want of power in the central govern- 
ment to enforce the judgment of the appellate tribunal 
when it chanced to reverse the decree of a state court. 
There were some curious cases of conflicting jurisdiction, 
illustrated by Doane v. Penhallow (1787), 1 Dall. 218, 221; 
Penhallow v. Doane (1795), 3 Dall. 54, 79, 86; and United 
States v. Peters (1809), 5 Cranch, 115, 135, 137. 

It was under the influence of numerous experiences of 
the inefficiency of a general government unendowed with 
judicial authority that the Constitutional Convention 
assembled in the year 1787. The fundamental need, to 
which the Convention addressed itseif in framing the 
judiciary article, was to set up a judicial power covering 
all subjects of national concern. There was no greatér 
need to establish jurisdiction over admiralty and maritime 
causes than over controversies arising under the Consti- 
tution and laws of the Union. There was no purpose to 
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establish a system of substantive law in any of the several 
classes of cases included within the grant of judicial power. 
The language employed makes it plain that, with the 
few express exceptions already noted (treason, etc.), the 
rules of decision were to be sought elsewhere. The entire 
absence of a purpose to establish a maritime code is man- 
ifest not only from the omission of any reference to the 
laws of Oleron, the laws of Wisbuy, or any other of the 
maritime codes recognized by the nations of Europe, but 
further from the fact that the Colonies differed among 
themselves as to maritime law and admiralty practice, 
and that their system in general differed from that which 
was administered in England. The evident purpose, in 
this as in the other classes of controversy, was that the 
courts of admiralty should administer justice according 
to the previous course and practice of such courts in the 
Colonies, just as the courts of common-law and equity 
jurisdiction were to proceed according to the several 
systems of substantive law appropriate to courts of their 
respective kinds; subject, of course, to the power of Con- 
gress to change the rules of law respecting matters lying 
within its appropriate sphere of action. 
_ Undoubtedly the framers of the Constitution were ad- 
vised of the ancient controversy in England between the 
common-law courts and the courts of admiralty respecting 
the extent of the jurisdiction of the latter. They were 
aware of the dual function of the admiralty courts as 
courts of instance and as prize courts, and of the estab- 
lished rule that in civil causes the jurisdiction of-the in- 
stance court was concurrent with that of the courts of 
common law: They must have known that, whatever 
question had existed as to the territorial limits of the 
jurisdiction of the admiralty, it never had been questioned 
that in suits for mariners’ wages and suits upon policies 
of marine insurance, and in other actions ex contractu 
having a maritime character, and also in actions of tort 
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arising upon the sea, the courts of common law exercised, 
and long had exercised, concurrent jurisdiction. Whatever 
early doubts may have existed had been based not upon 
any inherent incapacity of the common-law courts to deal 
with the subject matters, but upon the ancient theory of 
the venue, and disappeared with the recognition of the 
fictitious venue. 

The grant of judicial power in cases of admiralty and 
maritime jurisdiction never has been construed as ex- 
cluding the jurisdiction of the courts of common law over 
civil causes that before the Constitution were subject 
to the concurrent jurisdiction of the courts of admiralty 
and the common-law courts. The First Congress did 
not so construe it, as the-saving clause in the Judiciary 
Act conclusively shows. And, assuming that the States, 
in the absence of legislation by Congress, would be with- 
out power over the subject matter, this saving clause, 
still maintained upon the statute book, is a sufficient 
grant of power. Jurisdiction in prize cases, as has been 
shown, springs out of the possession of a prize of war. 
Civil proceedings in rem, to be mentioned hereafter, are 
based upon the maritime lien, where possession in the 
claimant is neither necessary nor usual as is the case with 
common-law liens. With these exceptions, both resting 
upon grounds peculiar to the forum of the admiralty, 
concurrent jurisdiction of the courts of common law in 
civil cases of maritime origin always has been recognized 
by this court. New Jersey Steam Navigation Co. v. Mer- 
chants’ Bank, 6 How. 344, 390; Propeller Genesee Chief v. 
Fitzhugh, 12 How. 443, 458; The Belfast, 7 Wall. 624, 644- 
645; Insurance Co. v. Dunham, 11 Wall. 1, 32; Leon v. 
Galceran, 11 Wall. 185, 187-188; Steamboat Co. v. Chase, 
16 Wall. 522,533; Schoonmaker v. Gilmore, 102 U. 8. 118; 
Manchester v. Massachusetts, 139 U.S. 240, 262. 

Nor is the reservation of a common-law remedy limited 
to such causes of action as were known to the common law 
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at the time of the passage of the Judiciary ‘Act. It includes 
statutory changes. Steamboat Co. v. Chase, 16 Wall. 522, 
533, 5384; Knapp, Stout & Co. v. McCaffrey, 177 U. S. 638, 
644. Those remedies which were held not to be common- 
law remedies, within the saving clause, in The Moses 
Taylor; 4 Wall. 411, 427, 481; The Hine v. Trevor, 4 Wall. 
555, 571, 572; The Belfast, 7 Wall. 624, 644; Steamboat 
Co. v. Chase, 16 Wall. 522, 533, and The Glide, 167 U. S. 
606, 623, provided for imposing a lien on the ship by pro- 
ceedings in the nature of admiralty process in rem, and 
it was for this reason only that they were held to trench 
upon the exclusive admiralty jurisdiction of the courts 
of the United States. The distinction was noticed in Leon 
v. Galceran; 11 Wall. 185, 189, and again in Knapp, Stout 
& Co. v. McCaffrey, 177 U. 8. 638, 642. In the latter case 
it was pointed out (p. 644) that the reservation of a 
common-law remedy where the common law is competent 
to give it was not confined to common-law actions but 
included remedies without ‘action, such as a distress for 
rent or for the trespass of cattle; a bailee’s remedy by. 
detaining personal property until paid for work done upon 
it or for expenses incurred in keeping it; the lien of an inn- 
keeper upon the goods of his guests, and that of a carrier 
upon things carried; the remedy of a nuisance by abate- 
ment, and others. The most recent definition of the rule 
laid down in The Hine v. Trevor and other cases of that 
class is in Rounds v. Cloverport Foundry & Machine Co., 
237 U.S. 303. 

I have endeavored to show, from a consideration of the 
phraseology of the constitutional grant of jurisdiction and 
the act of the First Congress passed to give effect. to it, 
from the history in the. light of which the language of those 
instruments is to be interpreted, and from the uniform 
course of decision in this court from the earliest time until 
the present, these propositions: First, that the grant of 
jurisdiction to the admiralty was not intended to be ex- 
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clusive of the concurrent jurisdiction of the common-law 
courts theretofore recognized; and, secondly, that neither 
the Constitution nor the Judiciary Act was intended to 
prescribe a system of substantive law to govern the several 
courts in the exercise of their jurisdiction, much less to 
make the rules of decision, prevalent in any one court, 
obligatory upon others, exercising a distinct jurisdiction, 
or binding upon the courts of the States when acting 
within the bounds of their respective jurisdictions. In 
fact, while courts of admiralty undoubtedly were expected 
to administer justice according to the law of nations and 
the customs of the sea, they were left at liberty to lay hold 
of common-law principles where these were suitable to 
their purpose, and even of applicable state statutes, just 
as courts of common law were at liberty to adopt the rules 
of maritime law as guides in the proper performance of 
their duties. This eclectic method had been practiced by 
the courts of each jurisdiction prior to the Constitution, 
and there is nothing in that instrument to constrain them 
to abandon it. 

The decisions of this court show that the courts of 
admiralty in many matters are bound by local law. The 
doubt expressed by Mr. Justice Bradley in Butler v. Boston 
& Savannah Steamship Co., 1380 U. 8. 527, 558, as to 
whether a state law could have force to create a liability 
in a maritime case at all, was laid aside in The Corsair, 145 
U. 8. 335, and definitely set at rest in The Hamilton, 207 
U. S. 398, 404. The fact is that, long before Butler v. 
Boston & Savannah Steamship Co., it had been recognized 
that state laws might not merely create a liability in a 
maritime case, but impose a duty upon the admiralty 
courts of the United States to enforce such liability. Thus, 
while it was recognized that by the general maritime law 
a foreign ship, or a ship in a port of a State to which she 
did not belong, was subject to a suit in rem in the ad- 
miralty for repairs or necessaries, the case of a ship in a 
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port of her home State was governed by the municipal 
law of the State, and no lien for repairs or necessaries 
would be implied unless recognized by ‘that law. The 
General Smith. (1819), 4 Wheat. 438, 443; The Lottawanna, 
21 Wall. 558, 571, 578: Conversely, it was held in the case 
of The Planter (Peyroux v. Howard, 1833), 7 Pet. 324, 341, 
that a libel in rem in the admiralty might be maintained 
against a vessel for repairs done in her home port where a 
local statute gave a lien in such a case. To the same 
effect, The J. EZ. Rumbell, 148 U.S. 1, 12. As elsewhere 
pointed out herein, where a state statute conferred a lien 
operative strictly in rem, it was uniformly held not en- 
forceable in the state courts, but only because it trenched 
upon the peculiar jurisdiction of the admiralty, and there- 
fore was not a “common-law remedy”’ within the saving 
clause of the Judiciary Act of 1789, The Moses Taylor, 
4 Wall. 411, 427, 431; The Hine v. Trevor, 4 Wall. 555, 
571, 572; The Belfast, 7 Wall. 624, 644; Steamboat Co. v. 
Chase, 16 Wall. 522, 533; The Glide, 167 U. S. 606, 623. 

Under these decisions, and others to the same effect, 
the substance of the matter is that a State may, by statute, 
create a right to a lien upon a domestic vessel, in the nature 
of a maritime lien, which may be enforced in admiralty 
in the courts of the United States; but.a State may not 
confer upon its own courts jurisdiction to enforce such a 
lien, because the federal jurisdiction in admiralty is ex- 
clusive. The J. E. Rumbell, 148 U.S. 1, 12, and cases 
cited. But a lien imposed not upon the rem but upon de- 
fendant’s interest in the res may be made enforceable in 
the state courts. Rounds v. Cloverport Foundry & Machine 
Co., 237 U.S. 303, 307, and cases cited. — 

The Roanoke, 189 U. S. 185, 194, 198, while-approving 
The General Smith, The Planter, The Lottawanna, and The 
J. EH. Rumbell, supra, gave a negative answer to the very 
different question whether a State could, without en- 
croaching upon the federal jurisdiction, create a lien 
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against foreign vessels to be enforced in the courts of the 
United States. 
- In the present case there is no question of lien, and, I 
repeat, no question concerning the jurisdiction of the state 
court; the crucial inquiry is, to what law was it bound to 
conform in rendering its decision? Or, rather, the ques- 
tion is the narrower one: Do the Constitution and laws of 
the United States prevent a state court of common law 
from applying the state statutes in an action in personam 
arising upon navigable water within the State, there being 
no act of Congress applicable to the controversy? I con- 
fess that until this case and kindred cases submitted at the 
same time were brought-here, I never had supposed that it 
was open to the least doubt,that the reservation to suitors 
of the right of a common-law remedy had the effect of re- 
serving at the same time the right to have their common- 
law actions determined according to the rules of the com- 
mon law, or state statutes modifying those rules. This 
court repeatedly has so declared, at the same time recog- 
nizing fully that the point involves the question of state 
power. In United States v, Bevans, 3 Wheat. 336, 388, the 
court; by Mr. Chief Justice Marshall, said: ‘‘Can the 
cession of all cases of admiralty and maritime jurisdiction 
be construed into a cession of the waters on which those 
cases may arise? This is a question on which the court is 
incapable of feeling a doubt. The article which describes 
the judicial ; power of the United States is not intended for 
the cession of territory, or of general jurisdiction. It is 
obviously designed for other purposes. . . In 
describing the judicial power, the framers of our Gurhtl- 
tution had not in view any cession of territory, or, which 
is essentially the same, of general jurisdiction. .It is not 
questioned that whatever may be necessary to the full 
and unlimited exercise of admiralty and maritime juris- 
diction, is in the government of the Union. Congress may 
pass all laws which are necessary and proper for giving 
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the most complete effect to this power. Still, the general 
jurisdiction over the place, subject to this grant of power, 
adheres to the territory, as a'portion of the sovereignty 
not yet given away.” In Steamboat Co. v. Chase, supra, 
the court, by Mr. Justice Clifford, said (p. 534): ‘‘State 
statutes, if applicable to the case, constitute the rules of 
decision in common-law actions, in the Circuit Courts as 
well as in the State courts.” 

In Atlee v. Packet Co., 21 Wall. 389, 395, 396, the court, 
by Mr. Justice Miller, said: ‘‘The plaintiff has elected to 
bring his suit in an admiralty court, which has jurisdiction 
of the case, notwithstanding the concurrent. right to 
sue at law. In this court the course of proceeding is in 
many respects different and the rules of decision are 
different. . . . An important difference as regards 
this case is the rule for estimating the damages. In the 
common-law court the defendant must pay all the dam- 
ages or none. If there has been on the part of plaintiffs 
such carelessness or want of skill as the common law would 
esteem to be contributory negligence, they can recover 
nothing. By the rule of the admiralty court, where there 
has been such contributory negligence, or in other words, 
when both have been in fault, the entire damages resulting 
from the collision must be equally divided between the 
parties. . . . Each court has its own set of rules for 
determining these questions, which may be in some re- 
spects the same, but in others vary materially.” And see 
The Max Morris, 137 U. 8.:1, 10; Belden v. Chase, 150 
U. 8. 674, 691; Benedict Adm., § 201. 

In the prevailing opinion, great stress is laid upon cer- 
tain expressions quoted from The Lottawanna, 21 Wall. 
508, 574, but it seems to me they have been misunderstood, 
because rod without regard to context and subject matter. 
That was an admiralty appeal, and involved the question 
whether by the general maritime law, as accepted in the 
United States, there was an implied lien -for necessaries 
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furnished to a vessel in her home port, where no such lien 
was recognized by the municipal law of the State. In the 
course. of the discussion, the court, by Mr. Justice Bradley, 
said: ‘That we have a maritime law of our own, operative 
throughout the United States, cannot be doubted. The 
general system of maritime law which was familiar to the 
lawyers and statesmen of the country when the Constitu- 
tion was adopted, was most certainly intended and re- 
ferred to when it was declared in that instrument that the 
judicial power of the United States shall extend ‘to all 
cases of admiralty and maritime jurisdiction.’ But by 
what criterion are we to ascertain the precise limits of the 
law thus adopted? The Constitution does not define it. 
It does not declare whether it was intended to embrace 
the entire maritime-law as expounded in the treatises, or 
only the limited and restricted system which was received 
in England, or lastly, such modification of both of these as 
was accepted and recognized as law in this country. Nor 
does the Constitution attempt to draw the boundary line be- 
tween maritime law and local law; nor does tt lay down any 
criterion for ascertaining that boundary. It assumes that 
the meaning of the phrase ‘admiralty and maritime juris- 
diction’ is well understood. It treats this matter as it does 
the cognate ones of common law and equity, when it 
speaks of ‘cases in law and equity,’ or of ‘suits at common 
law,’ without defining those terms, assuming them to be 
known and understood,” 

In this language there is the clearest recognition that 
the Constitution, in establishing and distributing the 
judicial power, did not intend to define substantive law, 
or to make the rules of decision in one jurisdiction binding 
proprio vigore in tribunals exercising another jurisdiction. 
The courts of common law were to administer justice 
according to the common law, the courts of equity accord- 
ing to the principles of equity, and the courts of admiralty 
and maritime jurisdiction according to the maritime law. 
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The expression on page 575 respecting the uniform opera- 
tion of the maritime law was predicated only of the opera- 
tion of that law as administered in the courts of admiralty, 
for it is not to be believed that there was any purpose to 
overrule Atlee v. Packet Co., 21 Wall. 389, 395, decided 
at the same term and only about two months before The 
Lottawanna by a unanimous court’ including Mr. Justice 
Bradley himself, in which it was held that where there 
was concurrent jurisdiction in the courts of common law 
and the courts of admiralty each court was at liberty to 
adopt its own rules of decision. Moreover, the principal 
question at issue in The Lotiawanna was whether the 
case of The General Smith, 4 Wheat. 438, should be over- 
ruled, in which it had been held that, in the absence of 
state legislation imposing the lien, a ship was not subject 
to a libel in rem in the admiralty for repairs furnished in 
her home port. The general expressions referred to relate 
to that state of the law—the absence of state legislation, as 
well as of legislation by Congress—and upon this the 
decision in The General Smith was upheld (p. 578). But 
in proceeding to discuss the subordinate question whether 
there was a lien under the state statute, it was held 
(p. 579): ‘It seems to be settled in our jurisprudence that 
so long as Congress does not interpose to regulate the 
subject, the rights of material-men furnishing necessaries 
to a vessel in her home port may be regulated in each State 
by State legislation.”” And again (p. 581): ‘‘Whatever 
may have been the origin of the practice, and whether or 
not it was based on the soundest principles, it became 
firmly settled, and it is now too late to question its valid- 
ity. . . . It would undoubtedly be far more satisfac- 
tory to have a uniform law regulating such liens, but until 
such a law be adopted (supposing Congress to have the 
power) the authority of the States to legislate on the sub- 
ject seems to be conceded by the uniform course of deci- 
sions.” 
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Again, in Workman v. New York City, 179 U. S. 552, 
which, like The Lottawanna, was a proceeding in admiralty, 
the court, in quoting the declarations contained in that 
case respécting the general operation of the maritime law 
throughout the navigable waters of the United States, 
was dealing only with its application in the courts of 
admiralty. This is plain from what was said as a preface 
to the discussion (p. 557): ‘‘In examining the first ques- 
tion, that is, whether the local law of New York must pre- 
vail, though in conflict with the maritime law, it must be 
borne in mind that the issue is not—as was the case in 
Detroit v. Osborne (1890), 185 U. S. 492—whether the 
local law governs as to a controversy arising in the courts 
of common law or of equity of the United States, but does 
the local law, if in conflict with the maritime law, control 
a court. of admiralty of the United States in the adminis- 
tration of maritime rights and duties, although judicial 
power with respect to such subjects has been expressly 
conferred by the Constitution (Art. III, sec. 2) upon the 
courts of the United States.” 

In the argument of the present case and companion 
cases, emphasis was laid upon the importance of uniform- 
ity in applying and enforcing the rules of admiralty and 
maritime law, because of their effect upon interstate and 
foreign commerce. This, in my judgment, is a matter to be 
determined by Congress. Concurrent jurisdiction and 
optional remedies in courts governed by different systems 
of law were familiar to the framers of the Constitution, 
as they were to English-speaking peoples generally. The 
judicial clause itself plainly contemplated a jurisdiction 
concurrent with that of the state courts in other con- 
troversies. In such a case, the option of choosing the 
jurisdiction is given primarily for the benefit of suitors, 
not of defendants. For extending it to defendants, re- 
moval proceedings are the appropriate means. 

’ Certainly there is no greater need for uniformity of 
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adjudication in cases such as the present than in cases 
arising on land’ and affecting the liability of interstate 
carriers to their employees. ‘And, although the Consti- 
tution contains an express grant to Congress of the power 
to regulate interstate and foreign commerce, nevertheless, 
until Congress had acted, the responsibility of interstate 
carriers to their employees for injuries arising in interstate 
commerce was controlled by the laws of the States. This 
was because the.subject was within the police power, and 
the divergent exercise of that power by the States did not 
regulate, but only incidentally affected, commerce among 
the States. Sherlock v. Alling, 93 U. S. 99, 103; Second 
Employers’ Liability Cases, 223 U.S. 1, 54. It required an 
act of Congress (Act of April 22, 1908, c. 149, 35 Stat. 65) 
to impose a uniform measure of responsibility upon the 
carriers in such cases. So, it required an act of Congress 
(the so-called Carmack Amendment to the Hepburn Act 
of June 29, 1906, c. 3591, 34 Stat. 584, 595) to impose a 
uniform rule of liability upon rail carriers for losses of 
merchandise carried in interstate commerce. Adams 
Express Co. v. Croninger, 226 U. S. 491, 504. In a great | 
number and variety of cases state laws and policies in- 
cidentally affecting interstate carriers in their commercial 
operations have been sustained by this court, in the ab- 
sence of conflicting legislation by Congress. Among them 
are: Laws requiring locomotive engineers to be examined 
and licensed by the state authorities, Smith v. Alabama, 
124 U.S. 465; 482; requiring such engineers to be examined 
for defective eyesight, Nashville, Chattanooga & St. Louis 
Ry. v. Alabama, 128 U.S. 96, 100; requiring telegraph com- 
panies“to receive dispatches and transmit and deliver 
them diligently, Western. Union Telegraph Co. v. James, 
162 U.S. 650; forbidding the running of freight trains on 
Sunday, Hennington v. Georgia, 163 U. S. 299, 304, 308, 
etc.; regulating the heating of passenger cars, New York, 
New Haven & Hartford R. R. Co. v. New York, 165 U. 8. 
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628; prohibiting a railroad company from obtaining by 
contract an exemption from the liability which would 
have existed had no contract been made, Chicago, Mil- 
waukee & St. Paul Ry. Co. v. Solan, 169 U.S. 183, 136, 
137; a like result arising from rules of law enforced in the 
state courts in the. absence of statute, Pennsylvania R. R. 
Co. v. Hughes, 191 U.S. 477, 488, 491; statutes prohibiting 
the transportation of diseased cattle in interstate com- 
merce, Missouri, Kansas & Texas Ry. Co. v. Haber, 169 
U. S. 613, 630, 635; Reed v. Colorado, 187 U.S. 137, 147, 
151; statutes requiring the prompt settlement of claims 
for loss or damage to freight, applied incidentally to inter- 
state commerce, Atlantic Coast Line R. R. Co. v. Mazursky, 
216 U. S. 122, even since, the passage of the Carmack 
Amendment, Missouri, Kansas & Texas Ry. Co. v. Harris, 
234 U.S. 412, 417, 420; statutes regulating the character 
of headlights used on locomotives employed in interstate 
commerce, Atlantic Coast Line R. R. Co. v.. Georgia, 234 
U. 8. 280; Vandalia R. R. Co. v. Public Service Commission, 
242 U. S. 255. All these cases affected the responsibility 
of interstate carriers. Until now, Congress has passed no 
act concerning their responsibility for personal injuries 
sustained by passengers or strangers, or for deaths resulting 
from such injuries, so that these matters still remain sub- 
ject to the regulation of the several States.. We have held 
recently that even the anti-pass provision of the Hepburn 
Act (34 Stat. 584, 585, c. 3591, § 1) does not deprive a 
party who accepts gratuitous carriage in interstate com- 
merce with the consent of the carrier, in actual but unin- 
tentional violation of the prohibition of the act, of the 
benefit and protection of the law of the State imposing 
upon the carrier a duty to care for his safety; Southern 
Pacific Co. v. Schuyler, 227 U.S. 601, 612. 

In the very realm of navigation, the authority of the 
States to establish regulations effective within their own 
borders, in the absence of exclusive legislation by Con- 


246 OCTOBER TERM, 1916. 


Pitney, J., dissenting. 244 U.S. 


gress, has been recognized from the beginning of our 
government under the Constitution. As to pilotage 
_ regulations, it was recognized ‘by the First Congress (Act 
of August 7, 1789, c. 9, §4, 1 Stat. 53, 54; Rev. Stats., 
§ 4235), and this court, in many decisions, has sustained 
local regulations of that character. Cooley v. Board of 
Wardens, 12 How. 299, 320; Steamship Co. v. Joliffe, 2 
Wall. 450, 459; Ex parte McNiel, 13 Wall. 236, 241; Wilson 
v. McNamee, 102 U. 8. 572; Olsen v. Smith, 195 U: S. 332, 
341; Anderson v. Pacific Coast S. S. Co., 225 U. S. 1877195. 

It is settled that a State, in the absence of conflicting 
legislation by Congress, may construct dams and bridges 
across navigable streams within its limits, notwithstanding 
an interference with accustomed, navigation may result. 
Willson v. Black-Bird Creek Marsh Co., 2 Pet. 245, 252; 
Gilman v. Philadelphia, 3 Wall. 718; Pound vy. Turck, 95 
‘U.S. 459; Escanaba Co. v. Chicago, 107 U. 8. 678, 683; 

Cardwell v. American Bridge Co., 113 U. S. 205, 208; 
Hamilton v. Vicksburg, Shreveport & Pacific Railroad, 119 
U. S. 280; Willamette Iron Bridge Co. v. Hatch, 125 U. 8. 
1, 8; Lake Shore & Michigan Southern Ry. Co. v. Ohio, 165 
U.S. 365; Manigault v. Springs, 199 U. S. 473, 478. 

So, as to harbor improvements, County of Mobile ‘v. 
Kimball, 102 U. 8. 691, 697; improvements and obstruc- 
tions to navigation, Huse v. Glover, 119 U. S. 543, 548; 
Leovy v. United States, 177 U. 8. 621, 625; Cummings v. 
Chicago, 188 U. 8. 410, 427; inspection and quarantine 
laws, Gibbons v. Ogden, 9 Wheat. 1, 203; wharfage charges, 
Packet Co. v. Keokuk, 95 U.S. 80; Packet Co. v. Catletisburg, 
105 U. 8. 559, 563; Transportation Co. v. Parkersburg, 107 
U. 8. 691, 702; Ouachita Packet Co. v. Aiken, 121 U. 8. 
444, 447; tolls for the use of an improved waterway, Sands 
v. Manistee River Improvement Co., 123 U.S. 288, 295. 

So, of provisions fixing the tolls for transportation upon 
an interstate ferry, Port Richmond é&c. Ferry Co. v. Hud- 
son County, 234 U. S. 317, 331; or upon vessels plying be- 
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tween two ports located within the same State, Wilming- 
ton Transportation Co. v. California Railroad Commission, 
236 U.S. 151, 156. 

In each of these cases, except the last, which related to 
intrastate transport, the state regulation had an incidental 
effect upon the very conduct of navigation in interstate or 
foreign commerce. If in such cases the States possess the 
power of regulation in the absence of inconsistent action 
by Congress, much more clearly do they possess that power 
where Congress is silent, with respect to a liability which 
arises but casually, through the accidental injury or death 
of an employee engaged in a maritime occupation. 

Indeed, with respect to injuries that result in death, it 
already is settled that although the general maritime law, 
like the common law, afforded no civil remedy for death 
by wrongful act (The Harrisburg, 119 U. 8S. 199; The 
Alaska, 130 U. S. 201, 209), yet a right of action created 
by statute is enforceable in a state court although the 
tort was committed upon navigable water (Steamboat Co. 
v. Chase, 16 Wall. 522, 533; Sherlock v. Alling, 93 U. S. 
99, 104), and the liability arising out of a state statute in 
such a case will be recognized and enforced in the ad- 
miralty (The Hamilton, 207 U. S. 398), although not by ~ 
proceeding in rem unless the statute expressly creates a 
lien (The Corsair, 145 U. S. 335, 347). 

In Sherlock v. Alling, supra, which was an action in a 
state court and based upon a state statute to recover dam- 
ages for a death. by wrongful act occurring in interstate 
navigation, it was contended that the statute could not 
be applied to cases where the injury was caused by a ma- 
rine tort, without interfering with the exclusive regulation 
of commerce vested in Congress. The court, after declar- 
ing that any regulation by Congress, or the liability for its 
infringement, would be exclusive of state authority, pro- 
ceeded to say, by Mr. Justice Field (93 U. 8. 104): “But 
with reference to a great variety of matters touching the 
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rights and liabilities of persons engaged in commerce, 

either as owners or navigators of vessels, the laws of Con- 
gress are silent, and the laws of the State govern. The 

rules for the acquisition of property by persons engaged 

in navigation, and for its transfer and descent, are, with 

some exceptions, those prescribed by the State to which 

the vessels belong; and it may be said, generally, that the 

legislation of a State, not directed against commerce or 

any of its regulations, but relating to the rights, duties, 

and liabilities of citizens, and only indirectly and remotely 

affecting the operations of commerce, is of obligatory 

force upon citizens within its territorial jurisdiction, 

whether on land or water, or engaged in commerce, foreign 

or interstate, or in any other pursuit. In our judgment, 

the statute of Indiana falls under this class. Until Con- 

gress, therefore, makes some regulation touching the 

liability of parties for marine torts resulting in the death | 
of the persons injured, we are of opinion that the statute 

of Indiana applies,’’ ete. 

I deem The Hamilton, supra, to be a controlling author- 
ity upon the question now presented. It was there held, 
not only that the constitutional grant of admiralty juris- 
diction, followed and construed by the Judiciary Act of 
1789, leaves open the common-law jurisdiction of the state 
courts over torts committed at sea, but also that it leaves 
the States at liberty to change the law respecting such 
torts by legislation, as by a statute creating a liability for 
death by wrongful act, which was the particular legisla- 
tion there in question. . 

To what extent uniformity of decision should result 
from the grant of jurisdiction to the courts of the United 
States concurrent with that of the state courts, is a sub- 
ject that repeatedly has been under consideration in this 
court, but it never has been held that the jurisdictional 

“grant required state courts to conform their decisions to 
those of the United States courts. The doctrine clearly 
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deduciblé from the cases is that in matters of commercial 
law and general jurisprudence, not subject to the authority 
of Congress or where Congress has not exercised its author- 
ity, and in the absence of state legislation, the federal 
courts will exercise an independent judgment and reach 
a conclusion upon considerations of right and justice 
generally applicable, the federal jurisdiction having been 
established for the very purpose of avoiding the influence 
of local opinion; but that where the State has legislated, 
its will thus declared is binding, even upon the federal 
courts, if it be not inconsistent with the expressed will of 
Congress respecting a matter that is within its constitu- 
tional power. The doctrine concedes as much independ- 
ence to the courts of the States as it reserves for the courts 
of the Union. Burgess v. Seligman, 107 U.S. 20, 33, 34; 
East Alabama Ry. Co. v. Doe, 114 U. 8.-340, 353; Gibson v. 
Lyon, 115 U. S. 439, 446; Anderson v. Santa Anna, 116 
U. 8. 356, 362; Baltimore & Ohio R. R. Co. v. Baugh, 149 
U. 8. 368, 372; Folsom v. Ninety-six, 159 U. S. 611, 625; 
Stanly County v. Coler, 190 U. S. 437, 444; Kuhn v. Fair- 
mont Coal Co., 215 U. 8. 349, 357, 360. 

In Baltimore & Ohio R. R. Co. v. Baugh, supra, the 
court had under review the judgment of a circuit court of © 
the United States in an action by a locomotive fireman 
injured through negligence of the engineer. The cause of 
action arose in the State of Ohio, and the question pre- 
sented was whether the engineer and fireman were fellow- 
servants. Under the decisions of the Ohio courts they 
were, but this court held that, as there was no state stat- 
ute, the question should not be treated as a question of 
local law, to be settled by an examination merely of the 
decisions of the state court of last resort, but should be 
determined upon general principles; the courts of the 
United States being under an obligation to exercise an 
independent judgment. The court, by Mr. Justice 
Brewer, said (149 U. S. 378): ‘‘There is no question as to 


250 OCTOBER TERM, 1916. 


Pirvey, J., dissenting. 244 U.S. 


the power of the States to legislate and change the rules 
of the common law in this respect as in others; but in the 
absence of such legislation the question is one determinable 
only by the general principles of that law. Further than 
that, it is a question in which the nation as a whole is in- 
terested. It enters into the commerce of the country. 
Commerce between the States is a matter of national 
regulation, and to establish it as such was one of the prin- 
cipal causes which led to the adoption of our Constitu- 
tion.” 

In other words, the general effect of the question upon 
interstate commerce rendered it one of the class that 
called for the application of general principles; neverthe- 
less, state legislation would be controlling—in the absence 
of valid legislation by Congress, of course. 

In Chicago, Milwaukee & St. Paul Ry. Co. v. Solan, 
supra, the doctrine was concisely stated by Mr. Justice 
Gray, speaking for the court, as follows (169 U. 8. 136): 
“The question of the right of a railroad corporation to 
contract for exemption from liability for its own negligence 
is, indeed, like other questions affecting its liability as a 
common carrier of goods or passengers, one of those ques- 
tions not of merely local law, but of commercial law or gen- 
eral jurisprudence, upon which this court, in the absence 
of express statute regulating the subject, will exercise its 
own judgment, uncontrolled by the decisions of the courts 
of the State in which the cause of action arises. But the 
law to be applied is none the less the law of the State; and 
may be changed by its legislature, except so far as re- 
strained by the constitution of the State or by the Con- 
stitution or laws of the United States.” 

I freely concede the authority of Congress to modify 
the rules of maritime law so far as they are administered 
in the federal courts, and to make them binding upon the 
courts of the States so far as they affect interstate or inter- 
national relations, or regulate ‘‘commerce with foreign 
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nations, and among the several States, and with the 
Indian tribes.”” What I contend is that the Constitution 
does not, proprio vigore, impose the maritime law upon the 
States except to the extent that the admiralty jurisdiction 
was exclusive of the courts of common law before the 
Constitution; that is to say, in the prize jurisdiction, and 
the peculiar maritime process in rem; and that as to civil 
actions in personam having a maritime origin, the courts 
of the States are left free, except as Congress by legislation 
passed within its legitimate sphere of action may control 
them; and that Congress, so far from enacting legislation 
of this character, has from the beginning left the state 
courts at liberty to apply their own systems of law in those 
cases where prior to the Constitution they had concurrent 
jurisdiction with the admiralty, for the saving clause in 
the Judiciary Act necessarily has this effect. 

Surely it cannot be that the mere grant of judicial power 
in admiralty cases, with whatever general authority over 
the subject matter can be raised by implication, can, in the 
absence of legislation, have a greater effect in limiting the 
legislative powers of the States than that which resulted 
from the express grant to Congress of an authority to 
regulate interstate commerce,—the limited effect of which, 
in the absence of legislation by Congress, we already have 
seen. The prevailing opinion properly holds that, under 
the circumstances of the case at bar, although plaintiff in 
error was engaged in interstate commerce, and the de- 
ceased met his death while employed in such commerce, 
the provisions of the Federal Employers’ Liability Act 
(April 22, 1908, c. 149, 35 Stat. 65) do not apply, because 
they cover only railroad operations and work connected 
therewith, whereas the deceased was employed upon an 
ocean-going ship. In effect it holds also that in the ab- 
sence of applicable legislation by Congress the express 
grant of authority to regulate such commerce, as contained 
in the Constitution, does not exclude the operation of the 
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state law. It seems to me a curious inconsistency to hold, 
at the same time, that the rules of the maritime law ex- 
clude the operation of a state statute without action by 
Congress, although the Constitution contains no express 
grant of authority to establish rules of maritime law, and 
the authority must be implied from the mere constitu- 
tional grant of judicial power over the subject matter; 
and most remarkable that this result is reached in the 
face of the fact that the judicial power in cases of admiralty 
jurisdiction has been put into effect by Congress subject 
to an express reservation of the previous concurrent 
jurisdiction of the courts of law over actions of this char- 
acter. This, besides ignoring the reservation, gives a 
greater potency to an implied power than to a power ex- 
pressly conferred. 

The effect of the present decision cannot logically be 
confined to cases that arise in interstate or foreign com- 
merce. It seems to be thought that the admiralty juris- 
diction of the United States has limits coextensive with 
the authority of Congress to regulate commerce. But this 
is not true. The civil jurisdiction in admiralty in cases 
ex contractu is dependent upon the subject matter; in cases 
ex delicto it is dependent upon locality. In cases of the - 
_ latter class, if the cause of action arise upon navigable 
waters of the United States, even though it be upon a 
vessel engaged in commerce wholly intrastate, or upon 
one not engaged in commerce at all, or (probably) not 
upon any vessel, the maritime courts have jurisdiction. 
Propeller Genessee Chief v. Fitzhugh, 12 How. 443, 452; 
The Propeller Commerce, 1 Black, 574,578, 579; The Belfasi, 
7 Wall. 624, 636, 638, 640; Ex parte Boyer, 109 U.S. 629, 
632; In re Garnett, 141 U. S.1, 15, 17.. It results that if 
the constitutional grant of judicial power to the United 
States in cases of admiralty and maritime jurisdiction is 
held by inference to make the rules of decision that pre- — 
vail in the courts of admiralty binding proprio vigore upon 
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state courts exercising a concurrent jurisdiction in cases 
of maritime origin, the effect will be to deprive the several 
States of their police power over navigable waters lying 
wholly within their respective limits, and of their authority 
to regulate their intrastate commerce so far as it is carried 
upon navigable waters. 

The following additional consideration is entitled to 
great weight: The same Judiciary Act which in its 9th 
section conferred upon the district courts of the United 
States original cognizance of civil causes of admiralty and — 
maritime jurisdiction, saving to suitors in all cases the 
right of a common-law. remedy where the common law 
is competent to give it, in its 25th section allowed a writ 
of error from this court to review the final judgment or 
decree of a state court of last resort resulting from a deci- 
sion overruling any special claim of right, privilege, or 
exemption based upon the construction of any clause of 
the Constitution or statutes of the United States. By 
later legislation the review was broadened (Act of Feb- 
ruary 5, 1867, c. 28, §2, 14 Stat. 385, 386; § 709, Rev. 
Stats.; § 237, Jud. Code), and by recent legislation the 
writ of certiorari has been substituted for the writ of error 
in many cases (Act of September 6, 1916, c. 448, 39 Stat. 
726). But, at all times, the right to review in this. court 
the decisions of the state courts upon questions of federal 
law has existed, so that if by the true construction of Art. 
III, § 2, of the Constitution, or of § 9 of the Judiciary Act 
of 1789, it had been the right of parties suing or sued in 
state courts upon causes of action of a maritime nature 
to insist that their cases should be determined according 
to the rules of decision found in the law maritime, this 
right or immunity might have been asserted as a federal 
right, and its denial made the ground of a review of the 
resulting judgment, under a writ of error (or, now, a writ 
of certiorari), from this court to the state court of last 
resort. Yet, until the present case, and others submitted 
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at the same time, the reported decisions of this court show 
not a trace of any such question raised. I can conceive 
of no stronger evidence to prove that from the foundation 
of the government until the present time it has been the 
opinion of the Bar and of the Judiciary, in the state courts 
as well as in the courts of the United States, that it was 
not the right of parties suing or sued in state courts of law 
or equity upon causes of action arising out of maritime 
affairs, to have them decided according to the principles 

that would have controlled the decision had the suits been 
brought in the admiralty courts. 

There is no doubt that, throughout the entire life of the 
nation under the Constitution, state courts not only have 
exercised concurrent jurisdiction with the courts of ad- 
miralty in actions ex contractu arising out of maritime 
transactions, and in actions ex delicto arising upon the 
navigable waters, but that in exercising such jurisdiction 
they have, without challenge until now, adopted as rules 
of decision .their local laws and statutes, recognizing no 
obligation of a federal nature to apply the law maritime. 
State courts of last resort, in several recent cases, have 
had occasion to consider the precise contention now made 
by plaintiff in error, and upon full consideration have re- 
jected it. Lindstrom v. Mutual Steamship Co., 132 Min- 
nesota, 328; North Pacific S. 8. Co. v. I ited trend Accident 
Coheireseton [Cal.], 163 Pac. Rep. 199; Kennerson v. 
Thames Towboat Co., 89 Connecticut, 367, 373. See also 
Matter of Walker v. Clyde Steamship Co., 215 N. Y. 529, 
531; Matter of Jensen v. Southern Pacific Co., 215 N. Y. 
514 (this case). I have found no case to the contrary ex- 
cept a decision by the United States District Court for the 
Northern District of Ohio in Schuede v. Zenith S. S. Co., 
216 Fed. Rep. 566, now under consideration by this court. 
The reasoning is unsatisfactory, and it was repudiated in 
Keithley v. North Pacific S. S. Co., 232 Fed. Rep. 255, 259. 
_ I may remark, in closing, that there is no conflict be- 
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tween the New York Workmen’s Compensation Act and 
the acts of Congress for limiting the liability of ship- 
owners (Rev. Stats., §§ 4283-5; Act of June 26, 1884, c. 121, © 
§ 18, 23 Stat. 53, 57). So long as the aggregate liabilities 
of the owner, including that under the New York law, 
- do not amount to as much as the interest of the owner 
~ in the vessel and freight pending, the act of Congress does 
not come into play. Where it does apply, it reduces all 
liabilities proportionally, under whatever law arising; 
the liability under the New York law along with the others. 
Butler v. Boston & Savannah Steamship Co., 130 U. S. 527, 
552, 558; The Hamilton, 207 U. S. 398, 406; Richardson 
v. Harmon, 222 U.S. 96, 104, 105. 


Mr. Justice BRANDEIS and Mr. JustTicE CLARKE con- 
cur in the dissent, both upon the grounds stated by Mr. 
Justice Hotmes and upon those stated by Mr. Justicr 
PITNEY. 





CLYDE STEAMSHIP COMPANY v. WALKER. 


ERROR TO THE SUPREME COURT, APPELLATE DIVISION, THIRD ~ 
JUDICIAL DEPARTMENT, OF THE STATE OF NEW YORK. 


No. 281. Argued February 28, 1916; restored to docket for reargument 
November 13, 1916; reargued January 31, February 1, 1917.—Decided 
May 21, 1917. 


Upon the authority of Southern Pacific Co. v. Jensen, ante, 205, 
Held, that the New York Workmen’s Compensation Act is uncon- 
stitutional as applied to the case of a longshoreman employed by a 
steamship company engaged in interstate transportation by sea, 
who was injured while on board a vessel unloading her at her wharf 
in.navigable waters in New York. 

215 N. Y, 529, reversed. 
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Tue case is stated in the opinion. 


Mr. Norman B. Beecher, with whom Mr. Ray Rood 
Allen was on the briefs, for plaintiff in error. 


Mr. E. Clarence Aiken, with whom Mr. Egburt E. Wood- 
bury, Attorney General of the State of New York, and 
Mr. Harold J. Hinman were on the brief, for defendant in 
error. 


Mr. Justice McRryno tps delivered the opinion of the 
court. 


Purporting to proceed under the Workmen’s Compensa- 
tion Law of New York (c. 67, Consolidated Laws), the 
State Commission, on September 3, 1914, made an award 
to defendant in error, Walker. 

It found: 

‘1, William Alfred Walker, a claimant, is a longshore- 
man, residing at 151 West 133rd Street, New York City. 
Prior to July 1, 1914, he was employed in the City of New 
York by the Clyde Steamship Company for longshore 
work. He was injured on July 1, 1914, while in the employ 
of the Clyde Steamship Company as a longshoreman. 

‘2. The Clyde Steamship Company is a corporation 
organized and existing under the Laws of Maine, where it 
has its principal office. It also has an office at Pier 36 
North River. 

‘*3. During the discharge of the Cherokee and at the 
time of the accident, the claimant was on board the steam- 
ship Cherokee, owned and operated by the Clyde Steam- 
ship Company. During the year prior to the accident, 
Walker had been employed from time to time by the 
Clyde Steamship Company and could have been assigned 
to work upon the pier. The Cherokee was, at the time 
of the accident, moored to and alongside Pier 37, North 
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River, New York City, lying in navigable waters of the 
Hudson River. Said pier is leased by Clyde Steamship 
Company from the City of New York. 

“4. While claimant was hooking the rope of a derrick 
into a load of lumber in the between decks of said vessel 
for the purpose of unloading it from that vessel, his hand 
was jammed against the lumber, resulting in laceration 
of the second finger of the left hand. Claimant was dis- 
abled by reason of the injury from July 1, 1914, to J uly 22, 
1914, returning to work upon the latter date. 

“5. The business of the Clyde Steamship Company in 
this state consists solely of carrying passengers and mer- 
chandise to New York from other states and carrying 
passengers and merchandise from New York to other 
states. All cargo on board the Cherokee, including the 
lumber aforesaid, had been taken on board in the State 
of North Carolina and carried by water to New York and 
was there unloaded from the steamship Cherokee. The 
claimant was engaged solely in handling said lumber. 

“6. The injury was an accidental injury and arose out 
of and in the course of the employment of claimant by the 
Clyde Steamship Company. The injury did not result 
solely from the intoxication of the injured employee while 
on duty, and was not occasioned by the wilful intention 
of the injured employee to bring about the injury or death 
of himself or another. 

“7. The average weekly wage of claimant was $17.30.” 

Without opinion the Appellate Division affirmed the 
award, and this action was approved by the Court of 
Appeals. 215 N. Y. 529. 

“In Southern Pacific Company v. Jensen, just decided, 
ante, 205, we considered and disposed of the fundamental 
question here involved. The legislature exceeded its 
authority in attempting to extend the statute to condi- 
tions like those which the record discloses. 

The judgment of the court below must be reversed and 
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the cause remanded for further proceedings not inconsist- 
ent with our opinion in the former case. 
Reversed. 


Dissenting: Mr. Justice Hotmss, Mr. Justice Prr- 
NEY, Mr. Justice BRANDEIS and Mr. Justice CLARKE. 





SUTTON »v. STATE OF NEW JERSEY. 
MIHM »v. STATE OF NEW JERSEY. 


ERROR TO THE COURT OF ERRORS AND APPEALS OF THE 
STATE OF NEW JERSEY. 


Nos. 189, 190. Argued April 20, 1917.—Decided May 21, 1917. 


A state law requiring a street car company to carry city detectives free 
when in the discharge of duty, Held not an arbitrary or unreasonable 
exercise of police power. © 

A state law requiring a street car company to carry city detectives free 
while in the discharge of duty is a valid exercise of a reserved power 
to amend the company’s charter. 

87 N. J. L. 192; 2d., 332, affirmed. 


THE case is stated in the opinion. 
Mr. Frank Bergen for plaintiffs in error. 
Mr. John Bentley for defendant in error. 


Mr. Justice Branpeis delivered the opinion of the 
court. 


These cases were argued together. In each the New 
_ Jersey statute (P. L. 1912, p. 235,1) requiring street rail- 





— 


11. On and after the passage of this act each street railway com- 
pany or corporation referred to in the act to which this act is a supple- 
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way companies to grant free transportation to police 
officers while engaged in the performance of their public 
duties, is assailed as invalid under the Fourteenth Amend- 
ment. In each a prosecution for assault and battery was 
brought against an inspector employed by the Public 
Service Railway Company of Jersey City, for ejecting 
a city detective who refused to pay his fare.. Both detect- 
' ives were in plain clothes, but showed their badges and 
claimed the right to ride free of charge. Both detectives 
were on duty at the time—one was on his way to report 
at headquarters; the other to interview the victim of a 
robbery.. The defence in each case was the unconstitu- 
tionality of the statute and that the detective, having 
wrongfully refused to pay,his fare, was ejected with no 
more than necessary force. The police justice, before 
whom the prosecutions were instituted, found the de- 
fendants guilty and fined them. These judgments were 
affirmed in successive appeals to the Supreme Court and — 
to the Court of Errors and Appeals of New Jersey. 83 
N. J. L. 46. 87 N. J. L. 192. The case comes here on 
writ of error. 

The Supreme Court of New Jersey said: 

“Policemen are frequently required to be on street cars 
in the execution of their duties to preserve the peace, to 
enforce ordinances and to prevent or detect crime. It. 
- would be difficult to say. that the mere presence of a 
police officer might not be of value for securing these 
objects. . . atanyrate, the legislature might reason- 





ment shall grant free transportation of uniformed public officers while 
engaged in the performance of their public duties, or police officers of 
whatever grade or rank acting as detectives, county detectives, or 
detectives attached to or connected with the office of the prosecutor of 
the pleas in any county in this State while engaged in the performance 
of their public duties, whose duties require police duty to be performed 
without uniform. , 
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ably think so, and legalize his presence on the car without 
payment of fare.”’ 

Freedom to come and go upon the street cars without 
the obstacle or discouragement incident to payment of 
fares may well have been deemed by the legislature essen- 
tial to efficient and pervasive performance of the police 
duty. Increased protection may thereby enure to both 
the company and the general public without imposing 
upon the former an appreciable burden. If any evidence 
of the reasonableness of the provision were needed, it 
could be found in the fact that such officers had been 
voluntarily carried free by the company and its pre- 
decessors for at least eighteen years prior to July 4, 1910, 
when the practice was prohibited by the Public Utilities 
Act (P. L. 1910, p. 58). In the following year such free 
transportation was expressly permitted (P. L. 1911, p. 29), 
and it was made mandatory by the act here in question. 
We cannot say that the requirement that city detectives 
not in uniform be carried free on street cars when in the 
discharge of their duties is an arbitrary or unreasonable 
exercise of the police power. 

Furthermore the charter of the Railway Company was 
subject to alteration in the discretion of the legislature 
(Constitution of New Jersey, Art. IV., § 7, Par. 11. P.L. 
1846, p. 17.) The obligation to carry free city detectives 
engaged in the discharge of their duties is a burden far 
lighter than others imposed upon street-using corporations 
which have been sustained by this court as a valid exercise 
of the reserved power.! 

The statute is broad in scepe, extending also to all 
“uniformed public officers”; but the court below expressly 
confined its decision to the case presented, sustaining the 





* Stanislaus County v. San Joaquin C. & I. Co., 192 U. S. 201; San 
Antonio Traction Co. v. Altgelt, 200 U. S. 304; Fair Haven & Westville 
R. BR. Co. v. New Haven, 203 U. 8. 379. 
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law “‘in so far as it applies to police officers’; and our 
decision is likewise so limited. 

The judgments are | 
Affirmed. 


Mr. Justice McKenna and Mr. Justice Pitney 
dissent. 





UNITED COPPER SECURITIES COMPANY ET AL. 
v. AMALGAMATED COPPER COMPANY ET AL. 


ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT. 


No. 208. Argued April 24, 1917.—Decided May 21, 1917. 


The established principles limiting the right of a stockholder to sue on 
behalf of the corporation when it refuses to do so, restated and held 
applicable to an action for damages based on alleged injury to the 
corporation through violations of the Sherman Act. 

The rule which confines the individual stockholder to the equitable 
forum when seeking to enforce a right of the corporation applies 
when the cause of action arises under the Sherman Act, as in other 
cases. Fleitmann v. Welsbach Co., 240 U.S. 27, distinguished. 

Whether or not in an action by stockholders to enforce an alleged right 
of their corporation this court has power to substitute as plaintiffs 
persons appointed receivers of the corporation while the writ of error 
is pending, Held that in-the circumstances stated in the opinion such 
a motion was without merit in this case. . 

223 Fed. Rep. 421, affirmed. 


THE case is stated in the opinien. 
Mr. Ferdinand E. M. Bullowa, with whom Mr. Ralph. 


James M. Bullowa, Mr. Emilie M. Bullowa and Mr. Robert 
H. McCarter were on the briefs, for plaintiffs in error. 
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Mr. John A. Garver for defendants in error Amalga- 
mated Copper Company e¢ al. 


Mr. Louis Marshall for defendant in error Adolph 
Lewisohn. 


Mr. Justice Branpets delivered the opinion of the 
court. 


This is an action at law. The complaint alleges that 
plaintiffs are the holders of more than 200 of the 500,000 
shares of the outstanding stock of the defendant United 
Copper Company, a New Jersey corporation; that the 
defendants other than that company have by conduct 
violating the Sherman Law (Act of July 2, 1890, c. 647, 26 
Stat. 209) injured it to the extent of more than $5,000,000, 
and that: 

“TV. In or about the month of January, 1912, and be- 
fore the commencement of this action the plaintiffs, 
United Copper Securities Company and Arthur P. Heinze, 
each made a demand upon the defendant, United Copper. 
Company, that this or a like action be instituted by said 
corporation defendant, and said corporation defendant, 
and its Board of Directors, have refused to comply with 
said demand, and have failed and refused to commence 
or cause to be commenced any action whatever in com- 
pliance therewith. 

““V. This action is commenced and prosecuted by the 


1The bill is framed on the theory that the injury to the United 
Copper Company was suffered directly, as a competitor of the other 
defendants, and the case will be discussed on that supposition. It is 
proper to observe, however, that the allegations of the bill are ambig- 
uous in this respect, and that the United Copper Company appears to 
have been a mere holding company, which suffered injury only in- 
directly as controlling stockholder in various mining companies alleged 
to have been damaged by the conspiracy and which were not made 
parties to this suit. 
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plaintiff United Copper Securities Company, and by the 
plaintiff, Arthur P. Heinze, each individually and for 
himself and also on his own behalf and on behalf of all the 
other stockholders of said United Copper Company.” 

The complaint concludes: 

“Wherefore, the plaintiffs demand judgment in their 
favor and in favor of any stockholders of the United 
Copper Company who may join with them in the pros- 
ecution of this action in the sum of three-fold damages 
under Section 7 of the Act of Congress aforesaid, and that 
each of the defendants shall be compelled to pay the dam- 
ages sustained by the United Copper Company, as herein- 
before alleged.” . . 

The District Court sustained a demurrer and dismissed 
the complaint. Its judgment was affirmed by the Circuit 
Court of Appeals, 223 Fed. Rep. 421; and the case comes 
here on writ of error. A motion for substitution of plain- 
tiffs, hereafter referred to, was made in this court and 
argued with the merits. 

There is no-statement in the complaint that the alleged 
wrongful acts have caused injury to the plaintiffs as in- 
dividual shareholders; and no recovery is sought for dam- 
ages to them or to their property. The case involves, 
therefore, this single question: Whether a stockholder in a 
corporation which is alleged to have a cause of action in 
damages against others for conduct in violation of the 
Sherman Act, may sue at law to recover such damages in 
the right of the.corporation, if, after request, it refuses to 
institute the suit itself? Insuperable obstacles to the 
maintenance of the action are presented both by the sub- 
stantive law and by the law of procedure. 

Whether or not a corporation shall seek to enforce in the 
courts a cause of action for damages is, like other business 
questions, ordinarily a matter of internal management 
and is left to the discretion of the directors, in the absence 
of instruction by vote of the stockholders. Courts inter- 
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fere seldom to control such discretion intra vires the cor- 
poration, except where the directors are guilty of miscon- 
duct equivalent to a breach of trust, or where they stand 
in a dual relation which prevents an unprejudiced exercise 
of judgment; and, as a rule, only after application to the 
stockholders, unless it appears that there was no opportu- 
nity for such application, that such application would be 
futile (as where the wrongdoers control the corporation), 
or that the delay involved would defeat recovery.! In the 
instant case there is no allegation that the United Copper 
Company is in the control of the alleged wrongdoers or 
that its directors stand in any relations to them or that 
they have been guilty of any misconduct whatsoever. 
Nor is there even an allegation that their action in refusing 
to pring such suit is unwise. No application appears to 
have been made to the stockholders as a body or indeed to 
any other stockholders individually; nor does it appear 
that there was no. opportunity to make it, and no special 
facts are shown which render such application unnecessary. 
For aught that appears, the course pursued by the direc- 
tors has the approval of all the stockholders except the 
plaintiffs. The fact that the cause of action is based on 
the Sherman Law does not limit the discretion of the 
directors or the power of the body of stockholders; nor 
does it give to individual shareholders the right to inter- 
fere with the internal management of the corporation. 
But even if the circumstances were such as to. justify 
individual stockholders in seeking the aid of the court to 
enforce rights of the corporation, it is clear that their 
remedy is not at law.? The particular equitable relief 


1 Hawes v. Oakland, 104 U. S. 450; Quincy v. Steel, 120 U. 8. 241; 
Corbus v. Alaska Treadwell Gold Mining Co., 187 U.S. 455; Delaware 
& Hudson Co. v. Albany & Susquehanna R. R. Co., 213 U. 8. 435. See 
Macon, D. & S. R. Co. v. Shailer, 141 Fed. Rep. 585. 

2 Hawes v, Oakland, 104 U.S. 450, 454; Quincy v. Steel, 120 U.S. 241. 
The latter case was an equity suit by a stockholder to enforce a purely 

, | 
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sought in Fleitmann v. Welsbach Co., 240 U. S. 27, was 
denied; but this denial affords no reason for assuming that 
the long settled rule under which stockholders may seek 
such relief only in a court of equity will be departed from 
because the cause of action involved arises under the 
Sherman Law. 

This action was commenced May 3, 1912. The judg- 
ment dismissing the complaint was rendered in the Dis- 
trict Court September 24, 1914, and affirmed by the 
Circuit Court of Appeals April 13, 1915. The case was 
entered in this court July 27, 1915. On April 7, 1917, about 
a fortnight before the case was reached for argument, 
George D. Hendrickson and Luther Martin, Jr., filed in 
this court a motion that they be substituted as plaintiffs in 
error. The motion recites that they had, on March 1, 
1917, been appointed receivers of the United Copper Com- 
pany by the Court of Chancery of New Jersey, and had 
on April 2, 1917, been authorized by it to apply for such 
substitution. Annexed to the motion is a copy of the ; 
petition for appointment of the receivers which alleges 
that the United Copper Company had on February 28, 
1912, been dissolved by proclamation of the Governor of 
New Jersey for failure to pay franchise taxes; and that it 
had assets of large value; but that its directors named 
(who under the statute thereupon became trustees for the 
corporation) had taken no steps whatever to collect its 
assets or settle its affairs and were not fit and proper per- 
sons to be entrusted with them. Only by opposing affi- 
davits filed by defendants was it disclosed that, on 
February 10, 1913, more than four years previously, the 
District Court of the United States for the Southern Dis- 
trict of New York had appointed -others receivers of the 


legal claim of the corporation—damages for breach of contract; and 
the court sustained a demurrer to the bill, not because the suit should 
have been at law, but because the bill failed to show that complainant 
had made sufficient effort to induce the directors to enter suit. 
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United Copper Company, and had vested in those receivers 
the possession of “‘all the properties owned by the de- 
fendant [the United Copper Company], or in which the 
said defendant has any ownership or interest, whether 
such property be real, personal or mixed, of whatsoever 
kind and description, and wheresoever situated, includ- 
ing . . . things in action, credits, stocks, bonds, 
securities, shares of stock in the corporations deseribed in 
said bill of complaint, and all shares of stock, certificates 
of equitable interest and other certificates representing 
any interest in any property and all-other securities of 
whatsoever character owned by the defendant company, 
on or in which it has any interest, or which it controls 
directly or indirectly,” and that on February 14, 1913, the 
same persons had been appointed ancillary receivers by 
the United States District Court for the District of New 
Jersey. We have no occasion to consider the power of this 
court to grant the motion for substitution. See Railway 
Co. v. Twombly, 100 U. S. 78, 81. It is without merit 
and is denied. 

Judgment affirmed. 





HAMER ET AL.'‘v. NEW YORK RAILWAYS COM- 
PANY ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


No. 968. Argued April 10, 1917.—Decided May 21, 1917. 


With the delivery of a mortgage to secure bonds of one corporation 
there was delivered to the trustee stamped on each bond a guaranty 
by another corporation whereby the latter guaranteed “to the 
Trustee of the within-mentioned mortgage, for the benefit of the 
holders thereof, punctual payment of the principal of the within 
bond and the interest thereon . . . according to the tenor of 
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the several coupons belonging thereto.’”’ Upon foreclosing the mort- 
gage, the trustee obtained judgment against the guarantor company 
for a deficiency. 

Held: (1) That whether the guaranty were treated as having created 
an aggregation of as many obligations as there were bonds, each con- 
stituting a separate contract between the guarantor and the respec- 
tive bondholder, or a single obligation for the benefit of the bond- 
holders collectively, in either case there was a merger of the original 
cause or causes of action in the single judgment recovered by the 
trustee. 

(2) The judgment being held as an unit by the trustee, for the benefit 
of all the bondholders, a suit to enforce it by a majority of-them, 
though alleged to be on behalf also of all others similarly situated, 
could not be maintained without joining the trustee as a necessary 
party. 

(3) In such suit, for the purpose of testing the District Court’s juris- 
diction on the basis of diverse*citizenship, the trustee, though made 
a defendant, must be realigned as a plaintiff, no hostility on its part 
appearing beyond a refusal to institute the action, assignable to no 
other motive than to aid the federal jurisdiction, and its real attitude 
being friendly as evinced by its answer. 

One corporation, after guaranteeing bonds of another, passed into a 
receivership in the District Court which ended in foreclosure of its 
own bonds and sale of its property, without reservation in the decree 
of liens or similar rights or power of the court concerning them. 
Meanwhile by independent proceedings in a state court the bonds of 
the second company were foreclosed and a deficiency judgment was 
rendered against the first company on the guaranty, which judgment 
being presented as a claim in the District Court proceedings was re- 
jected because the first company’s liability to pay it was contingent 
at the date set for proving claims in that court. Held, that a suit 
brought later in the District Court upon the ground that by its 
decree the equities of persons interested in the deficiency judgment 
were wrongly ignored and seeking to have that judgment impressed 
as a lien upon -the property so sold, was not within the District 
Court’s jurisdiction as a suit ancillary to the foreclosure proceedings 
in which its decree was rendered. 

Affirmed. 


Tue case is stated.in the opinion. 
Mr. A. S. Gilbert for appellants. 
Mr. Richard Reid Rogers for appellees. 
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_ Mr. Justice Branpezts delivered the opinion of the 
court. 


This appeal presents the single question whether the 
District Court erred in dismissing the bill for want of 
jurisdiction, on the ground that the controversy involved 
was not one between citizens of different States. The 
question was duly certified in conformity to § 238 of the 
Judicial Code. The facts are these: 

The Twenty-eighth and Twenty-ninth Street Crosstown 
Railroad Company, of New. York City, issued, on October 
1, 1896, bonds to the amount of $1,500,000, and secured 
them by a mortgage of its property to the Central Trust 
Company. The Metropolitan Street Railway Company 
having previously leased the Crosstown Railroad, deliv- 
ered with the mortgage stamped on each of the bonds a 
guaranty to the Trust Company in ‘the following terms: 

“For Vauvue Recetvep, the Metropolitan Street Rail- 
way Company hereby guarantees to the Trustee of the 
within-mentioned mortgage, for the benefit of the holders 
thereof, punctual payment of the principal of the within 
bond and the interest thereon at the time and in the man- 
ner therein specified and according to the tenor of the 
several coupons belonging thereto.” 

In September, 1907, the Metropolitan Company passed 
into the hands of receivers appointed by the Circuit (now 
District) Court of the United States for the Southern 
District of New York. Soon thereafter default was made 
in the payment of interest on the Crosstown bonds. 
The customary bondholders’ committee was formed; and 
1373 of the. 1500 bonds outstanding were deposited with 
it. At its request the Trust Company declared the bonds 
due and brought suit in the Supreme Court of New York 
to foreclose the mortgage. The court by special order 
granted an application of the Trust Company for permis- 
sion to liquidate, in the foreclosure suit, its claim against 


HAMER v. NEW YORK RAILWAYS CO. 269 


244 U.S. Opinion of the Court. 


the Metropolitan Company on the guarantee. For that 
purpose the Metropolitan Company was joined as de- 
fendant; and a deficiency judgment for $1,745,344.21 was 
entered against it on February 20, 1912, in favor of the 
Trust Company. . 

The property of the Metropolitan Company had mean- 
while been administered by receivers appointed by the 
District Court of the United States for the Southern Dis- 
trict of New York; and the several committees represent- 
ing its bondholders, stockholders and creditors had - 
adopted a plan and agreement for the reorganization of 
that company. Pursuant thereto its franchise and assets 
had been, on January 1, 1912, transferred to a new cor- 
poration, the New York Railways Company; and the 
securities and cash issued in exchange therefor were dis- 
tributed among security holders, creditors, and otherwise, 
as in the plan provided. No provision was made in the 
plan for adjusting the liability of the Metropolitan Com- 
pany arising out of its guaranty of the Crosstown bonds. 
The District Court refused to allow the claim on the de- 
ficiency judgment to be proved in the Metropolitan re- 
ceivership; because the date as of which claims against 
the property were ordered to be proved was January 15, 
1908; and the claim on the guaranty was at that date con- 
tingent merely. Consequently neither the Committee 
nor the Trust Company representing the Crosstown bond- 
holders assented to the plan for reorganizing the Metropol- 
itan Company. 

In October, 1913, the members of the Crosstown bond- 
holders’ Comniittee, suing on behalf of themselves and 
‘Call other similarly situated bondholders,” brought suit 
in the District Court of the United States for the Southern 
District of New York against the New York Company, 
the Metropolitan Company and the Central Trust Com- 
pany, to enforce out of the property of the New York Com- 
pany satisfaction of the liability of the Metropolitan Com- 


270 OCTOBER TERM, 1916. 


Opinion of the Court. 244 U.S. 


pany arising out of its guaranty. The bill set forth facts 
to bring the case within the rule declared in Northern 
Pacific Ry. Co. v. Boyd, 228 U. 8. 482, and Kansas City 
Southern Ry. Co. v. Guardian Trust Co., 240 U. S. 166; 
and as reason for the suit being brought in the name of the 
bondholders alleged the following: . : 

“That the defendant Central Trust Company of New 
York holds the said judgment against the defendant 
Metropolitan Street Railway Company, amounting to 
$1,745,344.21, for the benefit of and as the trustee for the 
plaintiffs and the other holders, of said bonds of the 
Twenty-eighth and Twenty-ninth Streets Crosstown Rail- 
road Company hereinbefore described; and that the reason 
why this action is brought by the plaintiffs and why the 
Central Trust Company of New York is made a party 
defendant is that the plaintiffs are the lawful owners and 
holders of said bonds in the amount hereinbefore alleged, 
and the beneficial and equitable owners of said judgment 
held by the defendant Central Trust Company of New 
York; and that the defendant Central Trust Company of 
New York has refused to bring this action after due de- 
mand by the plaintiffs upon said defendant Central Trust 
Co. of N. Y., although the plaintiffs have offered proper 
indemnification to the said defendant Central Trust Com- 
pany of New York, as such Trustee, to institute this suit 
to enforce the rights of the Trustee and of the bondholders 
under said judgment and guarantee made by said defend- 
ant Metropolitan Street Railway Company as aforesaid.” 

Jurisdiction of the District Court was rested wholly 
on diversity of citizenship, plaintiffs being all citizens 
and residents of States other than New York, and the 
three defendants, corporations organized under the laws 
of that State. The Trust Company filed an answer in 
substance joining in the prayer of the bill and admitting 
its allegations. The New York Railways. Company be- 
sides answering to the merits, alleged: 
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“That the interests of the plaintiffs, and all other 
security holders, and the interests of said defendant 
Central Trust Company of New York, are identical and in 
all respects similar to the interests of the plaintiffs, and 
all other owners or holders of bonds secured by the mort- 
gage . . .  ; that the parties to this action should be 
realigned by the Court, and placed according to their 
interests in the subject-matter of this suit, and for the 
reasons hereinbefore alleged, and for divers other reasons 
appearing on the face of the Bill upon the trial of this 
action, this defendant alleges that this Court is without 
jurisdiction to entertain this complaint, or to give judg- 
ment for the relief demanded therein.” 

It also appeared by stipulation that the holders of a 
large part of the Crosstown bonds deposited with the 
committee were citizens and residents of New York. 

Plaintiffs admit that in respect to the Crosstown Com- 
pany no cause of action on the bond vested in any one 
bondholder; since the bondholders were bound by the 
terms of the mortgage under which all right to sue on the 
bonds and to foreclose the mortgage was in the Trust 
Company. But they insist that the rights of the bond- 
holders against the Metropolitan Company on the guar- 
anty were entirely distinct from their rights against the 
Crosstown Company on the bonds; that the guaranty 
vested in the holder of each bond a cause of action on 
which he could sue in his own name; that the original 
guaranty to the Trust Company was a naked promise to 
one for the benefit of another; that the judgment obtained 
by the Trust Company belongs to the holders of the 
bonds; that it is in this suit merely a “use plaintiff,” a 
title owner of the judgment who owes no duty to the 
plaintiff or other bondholders with reference thereto, has 
no interest in the result of the suit and need not have been 
made a party thereto; and that being a merely formal 
party should be disregarded in determining the question 
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of jurisdiction. Before discussing whether the Trust 
Company has an interest and, if so, its character and 
effect, the nature of this suit should be considered. 

1. The cause of action. 

This is not a suit upon the original guaranty. It is a 
suit to enforce a judgment. The prayer of the bill is that 
the property acquired by the New York Railways Com- 
pany ‘‘be declared to be subject to the lien of said judg- 
ment.” The rights on the original guaranty, whether 
they be treated, by virtue of the stamping on each bond, 
as an aggregation of 1500 separate causes of action or be 
treated as a single cause of action for the benefit of the 
1500 bondholders, were merged in that judgment. This 
is true, even if, as contended, the guaranty to the Trust 
Company stamped on each bond ‘‘for the benefit of the 
holders thereof” be construed as importing a promise of 
payment directly to the holder on which he was at liberty 
to sue in his own name. For the recovery of the judgment 
extinguished through merger the original cause or causes 
of action and the judgment is one recovered by the Trust 
Company as trustee.! 

2. The interest of the Trust Company. 

Whatever may have been the situation originally with 
respect to rights of individual bondholders on the guar- 
_ anty, we have now a single judgment held by the Trust 
Company as trustee for the pro rata benefit of 1500 bond- 
holders. The plaintiffs allege that they hold 1373 of these 
bonds—that is, a fraction only of the beneficial interest. ' 
It is thus clear that the minority bondholders as well as 
the railway companies defendant require for the protec- 
fn rc ee 

1 “Tf there be any one principle of law settled beyond all question, 
it is this, that whensoever a cause of action, in the language of the law, 
transit in rem judicatam, and the judgment thereupon remains in full 
force unreversed, the original cause of action is merged and gone for- 
ever.” United States v. Leffler, 11 Pet. 86, 100, 101. See also Mason v. 
Eldred, 6 Wall. 231; Gaines v. Miller; 111 U. 8. 395, 399. 
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tion of their respective interests that the Trust Company 
be a party to the litigation; the minority bondholders, so 
that they may share ratably in the proceeds; the railway 
companies, in order that they may upon paying the 
amount of the judgment be discharged from the possibility 
of further liability. The judgment is a unit and the relief 
sought on it is necessarily for the benefit of all. Blacklock 
v. Small, 127 U. S. 96, 104. But a suit by some bond- 
holders does not, by the allegation that it is in behalf of 
all others similarly situated, become a class suit binding 
on all. Wabash R. R. Co. v. Adelbert College, 208 U. S. 38, 
57. And for the protection of the Trust Company itself 
joinder as a party is essential, in order that upon distribu- 
tion of any proceeds it maybe discharged from obligations 
to its beneficiaries. 

To the state of facts presented here, Greene v. Republic 
Fire Insurance Co., 84 N. Y. 572, which is strongly relied 
upon by plaintiffs, has no application. In that case the 
assignee of a chose in action, having recovered a judgment 
in Mississippi, where he was obliged (as by the common 
law procedure) to sue for his own use in the assignor’s 
name, was permitted to sue on the judgment in New York 
in his own name; since the New York Code requires suit 
to be brought in the name of the real party in interest. 
There the assignor having assigned the cause of action 
had no interest in it when the action was commenced in 
Mississippi and consequently no interest in the judgment; 
and the judgment record so recited, declaring that it 
was ‘for the use and benefit of Edward A. Greene.” 
Here there has been no assignment either of the cause of 
action or of the judgment. The prayer of the complaint 
was that the Trust Company ‘‘as trustee may have judg- 
ment against . . . said Metropolitan Company”; 
and in accordance with that prayer judgment for the 
deficiency was entered. So far as the record discloses, the 
deficiency judgment against the Metropolitan Company, 


274 OCTOBER TERM, 1916. 
Opinion of the Court. 244 U.S. 


like that against the Crosstown Company and the prop- 
erty transferred by the mortgage, is held by the Trust 
Company as trustee for all the bondholders.1. That under 
such circumstances the trustee is a necessary party to this 
suit is clear. 

3. The affiliation of the Trust Company. 

It is clear that the interest of the Trust Company in this 
controversy lies wholly with the plaintiffs. This is shown, 
among other things, by the request in its answer that the 
relief prayed for in the bill be granted. No reason is 
assigned in the bill or in the answer of the Trust Company 
for its refusal to sue; and none suggests itself save the 
willingness of an accommodating trustee to enable its 
beneficiaries to present that appearance of diversity of 
citizenship essential to conducting this litigation in the 
federal court. It is not contended that this refusal to sue 
makes the Trust Company an adversary to be classed for 
purposes of jurisdiction with the real defendants—as in 
those cases where the refusal to sue was part of a fraud- 
ulent participation in the wrongdoing, and where the. 
trustee or corporation in effect ranged itself in opposition 
to the relief sought.2 The Trust Company having, as we 
have shown, a real interest in the controversy, which 
makes it a necessary party to the suit, must be aligned 
as a party plaintiff, where its interest lies.* 

Since the necessary realignment of the Trust Company 
as party plaintiff is fatal to the jurisdiction of the District 
Court, it-is unnecessary to consider the legal effect. of the 
fact stipulated, that a large part of the bondholders rep- 


1See Knapp v. Railroad Company, 20 Wall. 117, 123; Richter v. 
Jerome, 123 U. S. 233, 246. 

2 Venner v. Great Northern Ry. Co., 209 U.S. 24; Doctor v. Harrington, 
196 U. 8. 579; Kelly v. Macaeint River Ponkieg Co., 175 Fed. Rep. 
482; Groel v. United Electric Co., 132 Fed. Rep. 252. 

3 Blacklock v. Small, 127 U.S. 96, 104; Harter v. Kernochan, 103 U.S. 
562; Pacific Railroad v. Ketchum, 101 U.S. 289; Allen-West Commission 
Co. v. Brashear, 176 Fed. Rep. 119; Shipp v. Williams, 62 Fed. Rep. 4. 
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resented by plaintiffs are likewise citizens and residents 
of New York. 

4. Whether the suit is an ancillary one. 

The plaintiffs, relying upon Wabash R. R. Co. v. Adel- 
bert College, 208 U. S. 38, 53, attempt to sustain the juris- 
diction of the court on the ground that this suit is ancillary 
to the foreclosure proceedings against the Metropolitan 
Company in the District Court. But the facts in that 
case bear no resemblance to those here under considera- 
tion. There the rights and lien which it was declared the 
federal court had exclusive jurisdiction to ascertain and 
enforce were expressly reserved by the decree; and the 
purchaser under the decree took title expressly subject 
to them. The decree of foreclosure under which sale was 
made of the property of the Metropolitan Company, 
which was later transferred to the New York Company, 
contained, so far as appears from the record, no reserva- 
tion whatsoever concerning liens or similar rights. And 
there is in the answer of the New York Company the un- 
controverted statement that the properties subject to the 
foreclosure ‘were sold to the purchasers and to the New 
York Railways Company, free and clear of any lien, claims 
or interest in any party outstanding, except the interests” 
of those expressly provided for in the Plan of Reorganiza- 
tion; and that the proceedings resulting in the deficiency 
judgment against the Metropolitan Company here sued 
on “‘did not constitute a claim against, or a lien on, or an 
interest in any of the property rights or estate of the 
Metropolitan Street Railway Company.” Furthermore 
the bill in the instant case does not purport to be ancillary 
to the Metropolitan Company foreclosure proceedings. 
Plaintiffs here seek merely to establish an equity against 
the property of the New York Company, on the theory 
that the rights of the Crosstown bondholders have been 
improperly ignored. They set up a wholly independent 
cause of action. Decree affirmed. 


276 OCTOBER TERM, 1916. 
Syllabus. 244 U.S. 


NORFOLK SOUTHERN RAILROAD COMPANY », 
CHATMAN. 


ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE FOURTH 
CIRCUIT. 


No. 192. Argued April 20, 1917—Decided May 21, 1917. 


Under the doctrine established by Railroad Company v. Lockwood, 
17 Wall. 357, and many cases decided since, a person traveling by. 
railroad as a caretaker of live stock on a “free” or “drover’s” pass 
is a passenger for hire as to whom a stipulation that the carrier shall 
not be liable for personal injuries caused by its negligence is void. 

As applied to caretakers of live stock, §1 of the Hepburn Act of 
June 29, 1906, uses the term “‘free pass” in the sense which estab- 
lished custom had given it and judicial determination had sanc- 
tioned long before the act, viz., as meaning not a gratuitous pass 
but one issued for a consideration constituting the caretaker a 
passenger for hire, within the doctrine of the Lockwood Case. Charles- 
ton & Western Carolina Ry. Co. v. Thompson, 234 U. 8. 576, dis- 
tinguished. 

Where a connecting carrier, sued for personal injuries by a person 
traveling on a drover’s pass, based its defense on a release of liability 
for negligence contained in the contract of carriage issued by, and 
in accordance with the tariffs of, the initial carrier, under the Car- 
mack Amendment, Held that it was estopped from claiming also 
that under its own tariff the issuance of such passes was forbidden 
and unlawful and that therefore such traveler was unlawfully upon 
its train. 

A provision in a tariff that “free or reduced transportation shall not 
be issued for shippers or caretakers in charge of live stock ship- 
ments, . . . and‘such shippers or caretakers shall pay full 
fare returning,” is construed as implying that such transportation 
will be allowed to the destination of the shipment, but not for the 
return trip of the caretaker. ; 

When connecting interstate carriers, in accordance with tariffs of the 
initial carrier duly filed and published, contract to carry a shipment 
of live stock with a caretaker for a specified rate in money, the car- 
riage quoad the caretaker is a carriage for money, part of the total 
rate, and the mere fact that the part attributable to the caretaker is 


NORFOLK SOUTHERN R. R. CO. ». CHATMAN, 277 
244 U.S. Opinion of the Court. 


not stated separately in a passenger tariff does not render the con- 
tract to carry him invalid under the Act to Regulate Commerce. 

Separation of the rate in such a case is an administrative matter 
affecting the form of tariffs, which is committed to the Interstate 
Commerce Commission by § 6 of the Commerce Act, as amended, 
and concerning which the courts will not interfere in advance of 
application to the Commission. 

222 Fed. Rep. 802, affirmed. 


Tue case is stated in the opinion. 


Mr. C. M. Bain (by special leave), with whom Mr. John 
H. Small, Mr. W. B. Rodman and Mr. J. Kenyon Wilson 
were on the briefs, for plaintiff in error. 


Mr. Charles Whedbee and Mr. P. W. McMullan for 
| defendant in error. 


Mr. Justice CuaRKE delivered the opinion of the court. 


The judgment obtained in this case by the plaintiff - 
in the District Court, W. C. Chatman, affirmed by the 
Circuit Court of Appeals for the Fourth Circuit, is here 
for review on writ of error. 

On December 1, 1911, the plaintiff below (hereinafter 
designated as the plaintiff) delivered to the Pennsylvania 
Railroad Company at Jersey City a carload of horses to 
be carried to Hertford, N. C., and was tendered by an 
agent of the company for his signature, the customary 
“Uniform Live Stock Contract” of the Pennsylvania 
Company, the essential provisions of which are printed 
in the margin.’ 

a iN nee 

1 The provisions of the contract essential to be considered arg, in sub- 
stance, that the company had received from Chatman a carload of 
horses for transportation to Port Norfolk for Hertford, N. C., “with 
W. C. Chatman in charge;’”” and that it was received by the Pennsyl- 
vania Company “for itself and on behalf of connecting carriers for 
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This contract was retained by the company but from it 
was detached a “coupon” which was given to Chatman, 
containing,in substance, an a¢knowledgment that he had 
delivered live stock of the kind and nature therein de- 
scribed, consigned to W. C. Chatman, destination Port 
Norfolk, Va., for Hertford, N. C., ‘““W. C. Chatman, man 





transportation, subject to the official tariffs, classifications and rules 
of the said company”’; and “that the said shipper is at his own sole 
risk and expense to load and take care of and feed and water said stock 
whilst being transported . . . and neither said carrier nor any 
connecting carrier is to be under any liability or duty with reference 
thereto, except in the actual transportation of thesame . . . That 
the shipper shall see that all doors and openings in said car or cars are 
at all times so closed and fastened as to prevent the escape therefrom 
of any of the said stock.” It further provided that in consideration of 
the premises and of the carriage of a person or persons in charge of said 
stock upon a freight train of said carrier or its connecting carriers with- 
out charge, other than the sum paid or to be paid for the transportation 
of the live stock in his or her charge, that the said shipper shall and will 
indemnify and save harmless said carrier and every connecting carrier 
from all claims and liabilities of every kind, by reason of personal injury 
sustained by the person in charge of said stock, whether the same be 
caused by the negligence of said carrier or any connecting carrier, or 
otherwise. 

There was printed upon this contract, as a part of it, the following: 

“RELEASE FOR MAN OR MEN IN CHARGE. 

“In consideration of the carriage of the undersigned upon a freight 
train of the carrier or carriers named in the within contract without 
charge, other than the sum paid or to be paid for the carriage upon said 
freight train of the livestock mentioned in said contract, of which live- 
stock . . . in charge, the undersigned does hereby voluntarily 
assume all risks of accidents or damage to his person or property, and 
does hereby release and discharge the said carrier or carriers from every 
and all claims, liabilities and demands of every kind, nature and de- 
scription for or on account of any personal injury or damage of any 
kind sustained by the undersigned so in charge of said stock, whether 
the same be caused by the negligence of the said carrier or carriers or 
any of its or their employees or otherwise. 

(signature of man in charge) 
W. C. CHATMAN,” 
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in charge.” Without other pass ‘or ticket than this ‘‘cou- 
pon” and without other payment than the published 
tariff on the carload of stock, the Pennsylvania Railroad 
Company carried the plaintiff, with his carload of horses, 
on a freight train to Norfolk, Virginia, where the car was 
delivered to and accepted by the defendant company for 
transportation to its destination. 

The plaintiff testifies that defendant’s conductor saw 
him and knew he was on the car up to the time the accident 
complained of occurred. 

The car in which the horses and the plaintiff were being 
carried was derailed on defendant’s line, and the plaintiff, 
being injured, sued for damages and sscured the judgment 
which we have before us. * 

The negligence of the defendant is not disputed. 

On this record the defendant claims two defenses, the 
first of which is: 

That the plaintiff is not entitled to recover, because, 
when injured, he was traveling on a free pass issued pur- 
suant to the terms of the live stock contract in which he 
had released the carriers from all liability for any personal 
injury which he might sustain, thus bringing his claim 
within the authority of Northern Pacific Ry. Co. v. Adams, 
192 U.S. 440. . 

In Railroad Company v. Lockwood, 17 Wall. 357, 384, 
it was decided that a person traveling on a ‘‘drover’s 
pass,” issued upon a live stock contract precisely similar 
in its terms to that which we have in this case, was a 
passenger for hire and that a release from liability for 
injuries caused by the carrier’s negligence was ‘void be- 
cause a common carrier could not lawfully stipulate for 
such exemption. 

This decision was rendered in 1873, and has been fre- 
quently approved: Railway Company v. Stevens, 95 U. S. 
655; Liverpool & Great Western Steam Co. v. Phenix In- 
surance Co., 129 U. 8. 397; Baltimore & Ohio Southwestern 
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Ry. Co. v. Voigt, 176 U. S. 498, 505; Santa Fe, Prescott & 
_ Phenix Ry. Co. v. Grant Brothers Construction Co., 228 
U.S. 177, 184; Pierce Co. v. Wells, Fargo & Co., 236 U. 8S. 
278, 283. This court continues of the opinion expressed 
by it in 1900, in Baltimore & Ohio Southwestern Ry. Co. v. 
Voigt, supra, that the Lockwood Case must ‘‘be regarded as 
establishing a settled rule of policy.” . 

But the plaintiff in error claims that this rule is no 
longer applicable to such a case as this we are considering, 
for the reason that, while the plaintiff as the shipper of the 
stock was within the exception of § 1 of the amendment 
to the act ‘‘to regulate commerce’ of June 29, 1906, 
34 Stat. 584, prohibiting the issuance of any “‘inter- ' 
state . . . freepass . . . except . . . tonec- 
essary care takers of live stock, poultry and fruit” ‘yet 
this exception permitted him to travel free of charge upon 
a “free pass or free transportation,” and not as a passenger 
for hire on a free pass, which would be a contradiction in 
terms. 

The Lockwood Case shows that live stock contracts such 
as we have here, providing for the transportation of care- 
takers of stock on free passes, were in use by carriers as 
early as 1859 (17 Wall. 357, 365), and that they have con- 
tinued in use up to this time is apparent from the decisions 
hereinbefore cited, from the case at bar and from many 
recently reported cases. Tripp v. M whigan Central R. R. 
Co., 238 Fed. Rep. 449. Notwithstanding the fact, as 
we have seen, that such transportation has been declared 
by a long line of decisions not to be “‘free” in the popular 
sense, but to be transportation for hire, with all of the legal 
incidents of paid transportation, the carriers of the coun- 
try have continued to issue it and to designate it as 
“free,” 

With this legal and commercial history before us we 
must conclude that the designation “free pass,” as applied 
to transportation issued or given by railroad companies to 
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shippers and caretakers of stock, had acquired a definite 
_ and well known meaning, sanctioned by the decisions of 
this court and widely by the decisions of the courts of the 
various States, long prior to the enactment of June 29, 
1906, and that, therefore, Congress must be presumed to 
have used the designation ‘‘free pass” in the sense given 
to it by this judicial determination when, in § 1 of that 
act, by specific exception, it permitted the continuance of 
the then long established custom of issuing free transporta- 
tion or passes to shippers or caretakers of live stock. 
Kepner v. United States, 195 U. 8. 100; Lawder v. Stone, 
- 187 U.S. 281, 293; Sutherland on Statutory Construction, 
§ 333. 

It results that the ‘‘settled rule of policy” established 
by the Lockwood Case, and the decisions following 1, must 
be considered unmodified by the Act to Regulate Com- 
‘merece, that the plaintiff in charge of his stock, traveling 
upon a pass permitted to be issued by that act, was a 
passenger for hire, and that defendant’s first claim must 
therefore be denied. 

The claim of the defendant that the plaintiff was un- 
lawfully upon its train because its published tariff did not 
allow the issuing of such a pass as that which the plaintiff - 
was using when injured is without merit. 

The extract from the defendant’s tariff relied upon to 
sustain this claim reads: . 

‘Free or reduced transportation shall not be issued. for 
shippers or caretakers in charge of live stock shipments, 
whether carloads or less, and such shippers or caretakers 
shall pay full fare returning.” 

It is sufficient answer to this claim to say that the rail- 
road company is here defending under the release from 
liability contained in a contract of carriage, issued as re- 
quired by law (§ 7 of the Act of June 29, 1906, 34 Stat. 
595), pursuant to the published tariffs of its connecting, 
the initial carrier, the Pennsylvania Railroad Company, 
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and it will not be heard in the courts to urge the inconsist- 
ent defense that its own tariff made unlawful this contract 
on which in the alternative it relies. 

To this we add that passes for caretakers, not only to 
destination but returning to point of shipment, were 
formerly general (Cleveland, Painesville &c. R. R. Co. v. 
Curran, 19 Ohio St. 1), and in some parts of the country 
are still issued (Kirkendall v. Union Pacific R. R. Co., 200 
Fed. Rep. 197, 200), and that, in our opinion, the lan- 
guage of the notice quoted, while obscurely worded, ’ 
implies that such passes will be issued by the defendant 
to destination of the shipment and was intended as notice 
to shippers that return passes would not be allowed. The 
meaning now claimed for this notice would have been un- 
mistakably expressed without the final clause “‘and such 
shippers or caretakers shall pay full fare returning.” 
Why “‘returning”’ if full fare were also to be paid ‘‘go- 
ing”? Tariffs must not be made cunningly devised nets 
in which to entangle unsuspicious or inexperienced 
shippers. 

The second defense of the railroad company is in the 
alternative, and must be considered because its first de- 
fense has failed. 

This claim is that under the Interstate Commerce Law 
payment for the transportation of passengers for hire could 
be made only in money, and at a rate stated in a tariff 
filed and published in the manner required by law; that 
no separate payment for plaintiff’s transportation was 
made in money, and the consideration for it must be 
found, if at all, incorporated in the rate charged for the 
stock or in the service which he was to render in caring for 
it in transit, and that, as neither of these was separately 
stated in any filed and published tariff the plaintiff’s 
presence upon the car was unlawful and he should not 
recover for injuries sustained. 

In the consideration of this second claim of the defend- 
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ant these facts appearing of record are decisive: The de- 
fendant relies for its defense upon the terms of the live 
stock contract entered into between its connecting carrier 
the Pennsylvania Company and the plaintiff and, averring 
in its answer that it received the shipment of horses ‘‘in 
accordance with the terms of the said contract,” it claims 
immunity from liability for damages to the plaintiff under 
the declaration of that contract, that: ‘‘In consideration 
of the carriage of the undersigned [plaintiff] upon a freight 
train of the carrier or carriers named in the within con- 
tract without charge, other than the sum paid or to be 
paid for the carriage . . . of the live stock” the 
plaintiff assumed the risk of accident and released said 
carrier or carriers from all*liability to him for any injury 
which he might sustain. 

While the record is not as clear as could be wished the 
excerpts which it contains from the filed tariffs of the 
Pennsylvania Company and the live stock contract, both 
introduced in evidence by the defendant, justify the con- 
clusion, @rtainly as against the defendant, that the con- 
tract was a part of the tariffs of the Pennsylvania Com- 
pany filed and published according to law and that the 
defendant is bound by its terms. 

Treating this live stock contract as a part of the law- 
fully published tariffs of the Pennsylvania Company, under 
which the contract for the carriage of the plaintiff was 
made, and by which the defendant confesses itself bound, 
it is clear that such tariffs show the two carriers declaring 
that for the published rate payable in money the plaintiff’s 
carload of stock and the plaintiff himself, as a caretaker, 
would be carried on freight trains from Jersey City to the 
North Carolina destination, and as we have seen the law 
declares that a caretaker so carried is a passenger for 
hire against whom the release of liability on which the 
defendant relies must be treated as unreasonable and 
void. 
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The objection that the published tariff of the Pennsyl- 
vania Company did not specify how much of the stipulated 
payment by the plaintiff should be treated as payment 
for the transportation of the stock and how much for the 
transportation of the caretaker,and that the payment for 
the carriage of the plaintiff was not separately stated in a 
passenger tariff, cannot be considered in this case for the 
reason that the Act to Regulate Commerce (§ 6, as 
amended June 29, 1906, June 18,. 1910, and August 24, 
1912) commits to the Interstate Commerce Commission 
the determining and prescribing of the form in which 
tariff schedules shall be prepared and arranged, and this 
is an obviously administrative function with which the 
courts will not interfere in advance of a prior application 
to the Interstate Commerce Commission. Atchison, 
Topeka & Santa Fe Ry. Co. v. United States, 232 U. 9. 199, 
221; Texas & Pacific Ry. Co. v. American Tie & Timber 
Co., 234 U.S. 138. 

It results that the second claim of the defendant must 
be rejected because the fare of the plaintiff was paid in 
money pursuant to published tariffs, which clearly showed 
the terms of the shipment of the stock with transportation 
for the plaintiff included, in a form which in the state of 
this record must be considered as having been satisfactory 
to the Interstate Commerce Commission, to which the 
determination of such form was committed by law. 

The claim that Charleston & Western Carolina Ry. Co. 
v. Thompson, 234 U. 8. 576, rules this case cannot be 
allowed, for the sufficient reason that the plaintiff in that 
case was found to be traveling upon a gratuitous pass, 
issued without consideration to a member of the family 
of an employee. Behind such a pass there lay no such 
background of court decision and of railroad practice as 
we have here, giving definite interpretation to the statute 
as applied to ‘‘caretakers’ passes” and therefore that case 
fell without the scope of the Lockwood decision and within 
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the principle of Northern Pacific Ry. Co. v. Adams, 192 
U.S. 440, and Boering v. owe: Beach Ry. Co., 193 
U.S. 442. 
The judgment of the Circuit Court of Appeals is 
Affirmed. 





RAILROAD SUPPLY COMPANY v. ELYRIA IRON 
& STEEL COMPANY. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH, CIRCUIT. 


No. 95. Argued April 17, 18, 1917.—Decided May 21, 1917. 


The following patents, viz., No. 538,809, of May 7, 1895, No. 691,332, 
of January 14, 1902, and No. 721,644, of February 24, 1903, all 
granted to one Wolhaupter for alleged new and useful improvements 
in railroad tie plates, are here examined in respect of certain of their 
claims in comparison with the prior art, and are held invalid for 
want of novelty and invention. 

Flanges and teeth projecting from the under surfaces of tie plates, for 
the purpose of holding them to the ties, and flanges or shoulders — 
on the upper surfaces, designed to receive and resist the lateral 
thrust of the rails and thus preserve the gauge of the track, having 
been described in earlier patents and become well known, invention 
in the Wolhaupter plates is left to depend upon the method of com- 
bining strength with economy ‘by providing flanges upon the upper 
surfaces for the rails to rest upon; but this feature also, besides 
having been in substance anticipated by earlier patents, is held to be 
no more than the product of ordinary mechanical skill, since resort 
to channels, grooves and corrugations was a familiar method of re- 

ducing the cost of iron plates by reducing their weight without de- 
creasing their strength. 

A patentee is presumed to have had all prior patents before him when 

-he applied for his patent. 

Mere carrying forward of the original thought, a change only in form, 

proportions or degree, doing the same thing in the same way, by 
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substantially the same means, with better results, is not such in- 
vention as will sustain a patent. 

Patents claiming merely improvements in devices already well ex- 
ploited in the prior art must be limited strictly to the forms described 
in the claims. 

213 Fed. Rep. 789, affirmed. 


THE case is stated in the opinion. 


Mr. Taylor E. Brown, with whom Mr. Clarence E. 
Mehlhope was on the brief, for petitioner. 


Mr. Frederick P. Fish and Mr. Frank F. Reed, with 
whom Mr. Edward S. Rogers was on the briefs, for re- 
spondent. 


Mk. Justice Cuarke delivered the opinion of the court. 


On March 26, 1909, The Railroad Supply Company, 
petitioner, commenced this suit against The Elyria Iron 
& Steel Compariy in the Circuit (now District) Court for 
the Northern District of Ohio, claiming infringement of 
claim No. 8 of United States Letters Patent No. 538,809, 
granted May 7, 1895, of claims Nos. 1, 2 and 3 of Patent 
No. 691,332, granted January 14, 1902, and of claims 
Nos. 7 and 9 of Patent No. 721,644, granted February 24, 
1903. All of these patents, granted to B. Wolhaupter, 
were acquired by the petitioner, and each of the three pur- 
ported to describe a new and useful improvement in rail- 
road tie-plates. 

Such proceedings were had in the case that on March 4, 
1912, the District Court decided that the petitioner’s 
patents were not infringed by the device manufactured 
and sold by the defendant. 

‘On appeal to the Circuit Court of Appeals for the Sixth 
Circuit, that court on April 7, 1914, affirmed the decree of 
the District Court dismissing the bill, and held in its 
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opinion that the claims of the patents relied upon were 
void for want of patentable novelty. This decree is now 
here for review on certiorari. ay 

A railroad tie-plate, sometimes called a “wear plate,” is 
a rectangular piece of metal, originally with both surfaces 
flat, designed to be placed upon the tie immediately under 
the rail, for the purpose of protecting the tie from the 
wear, which in soft wood is very great, incident to the 
vibration of the rail caused by passing engines and trains 
and for the purpose of holding the rail more firmly in 
place than it could otherwise be held by the spikes with- 
out the plate, thereby preserving the gauge of the track. 

In the early days of railroading when engines and cars 
were small and light, when*speed was comparatively slow 
and when hardwood, which held the spikes firmly in place, 
was abundant and cheap, such plates were little used; 
but the increase in weight of rails and rolling stock, the 
higher speed of trains and the necessary use of the cheaper 
soft woods for ties have brought them into extensive use. 
The general use of these plates with heavy rolling stock 
and traffic presented the problem of making them as 
strong and inexpensive as possible and in a form such that 
they would adhere firmly to the ties while doing the least 
possible damage to the fibre of the wood. 

The statement of this problem shows convincingly that 
- even at the beginning it offered a very limited field for 
invention, if, indeed, 1t presented any field at all for the 
exercise of that inventive genius which it is the policy 
of the law to protect and reward with a monopoly for 
seventeen years. 

The claims of the patents declared on are as follows: 
Claim 8 of Patent No. 538,809 reads: 

‘fA railway-tie plate formed on the under side with de- 
vices more or less sharpened adapted to penetrate and 
engage the tie, and on its upper side with a series of flanges 
on which the rail rests, substantially as described.” 
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It would be difficult to write in more general terms a 
description of any plate, whether channeled, corrugated, 
grooved or ribbed on both sides. 

Claims Nos. 1 and 2 of Patent No. 691,332, differ so 
slightly that No. 1 will suffice: 

‘A Yailway-tie plate provided on ita upper side with 
one or more flanges on which the rail may rest or by which 
it is directly sustained and on the under side with one or 
more tie-engaging flanges extending parallel with the 
upper flanges and directly beneath the latter, substan- 
tially as described.”’ 

Claims 7 and 9 of Patent No. 721 ,644 are so similar 
that only No. 7 need. be quoted: 

“A tie-plate provided in its rail-supporting surface 
with transverse grooves or channels, and at one margin - 
of said supporting surface with a transverse rail-abutting 
shoulder.” i 

Wolhaupter the grantee of the three patents was a civil 
engineer employed by a railroad company and he testifies 
that he first turned his attention to tie-plates for the pur- 
pose of improving them ‘‘in the year 1893 or early i in 
1894” and the earliest. of his three patents in suit is dated 
May 7, 1895. 

The earliest patent for a “wear” or tie-plate by that 
specific name, which is shown by this record, was issued 
in 1881 and between that date and the date of the issuing 
of the first patent in suit to Wolhaupter i in 1895 twenty- 
six patents were issued, and in the seven: years between’ 
1895 and 1902, when Wolhaupter’s second patent in suit 
was issued, nineteen more patents were issued for various 
forms of this simple device. . 

Thus it is seen that Wolhaupter came late into this 
narrow, and even then much exhausted, field of investiga- 
tion ahd in his first patent (not here in suit), dated Decem- 
ber 11, 1894, he claims invention for placing one, or per- 
thisaibly two, ‘‘elongated divided ridges” on the under 
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side of such a plate to engage the tie and on the upper 
side a series of ridges parallel with those on the lower side, 
but adapted after being rolled to being cut away to form 
a seat for the rail. There is no claim as to the relative 
positions of the ridges on the two faces of the plate. 

In his second patent (the first in suit), his claim of in- 
vention is for ‘‘one or more” flanges ‘‘more or less sharp- 
ened” (not divided now) on the under side of the plate 
to engage the tie, and on the upper side a series of flanges 
(ridges) on which the rail may rest. The flanges (ridges) 
on the upper surface must not be placed vertically above 
the flanges or ridges on the lower and there is no provision 
for cutting them away for a rail seat as in the first patent. 
The dominating thought of this patent is the cutting of 
the plate “‘on a diagonal line with respect to the rail 
flange,” but as this form of plate is not claimed by the 
patentee in his later patents, and as no merit is claimed 
for it in the testimony in the record, it will be neglected. 

In his third patent Wolhaupter’s inventive genius 
placed the flanges on the under side parallel with and 
- directly beneath those on the upper side of the plate, in- 
stead of between them as in the second patent, or regard- 
less of either position as in the first. 

In his fourth patent the flanges on the lower side are 
given a position ‘‘transverse’’ to the ridges on the upper 
side. 

In the first three of petitioner’s patents the flanges on 
both surfaces of the plate are for -use parallel to the grain 
of the tie and transverse to the length of the rail» In the 
fourth patent the flanges on the under side are described 
in the specifications and drawings as transverse to, but 
in claim four as parallel to, the grain of the tie. _ 

The minute and obviously wholly tentative variations, 
thus described, in the plates in the Wolhaupter patents, 
are fairly illustrative of the slight differences in form given 
to this simple device on which this record shows forty- 
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five separate patents were granted during the twenty- 
two years between 1881 and 1903. 

This discussion of the record and reference to the re- 
spondent’s patents brings us to the question, Do the claims 
of these patents describe an ‘‘invention or discovery” 
or ‘a new and useful . . . manufacture . . . or 
improvement thereof,” such as our patent laws were de- 
signed to protect? 

We have seen that long before Wolhaupter’s patents 
tie-plates were used for the purposes for which his plates 
were designed. It was certainly obvious that if wedge 
shaped flanges, or ribs or claws, or other downward pro- 
jections, were placed on the under side of such plates they 
would penetrate the ties when weight was put upon them 
and thus assist in holding the rail in place. 

Very certainly it was also general knowledge before 
1895 that if one wished to reduce the weight of a plate 
without loss of strength this could be done by using 
channel iron, angle iron or corrugated iron, or, which 
comes to the same thing, by having the plate made with 
flanges or ribs (Servis Railroad Tie Plate Co. v. Hamilton 
Steel & Iron Co., 8 Can. Exch. Rep.'381), and the piacing © 
of flanges on the upper side of such plates to engage the 
outer flange of the bottom of the rail, and thus to receive 
the lateral thrust caused by the flanges of the wheels 
tending to spread the rails, was also obvious and well 
known before Wolhaupter’s patents. 

To the obviousness of the elements necessary to the 
solution of this problem must be.added the state of the 
art, if such it may be called, when Wolhaupter, late in - 
1893 or early in 1894, began, as he says, the investigation 
of tie-plates and “‘familiarized himself with the literature 
of the subject.” He testifies that he had seen the tic- 
plates of Servis (patented 1881, No. 249,407 ; 1884, No. 
294,816) and of Goldie (patented 1887, No. 356,760; 1890, 
No. 426,530; 1891, No. 457,584; 1891, No. 457,585, and 
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1892, No. 485,030) and he is presumed by the law to have 
had all prior patents before him when he applied for his 
patent. Duer v. Corbin Cabinet Lock Co., 149 U. S. 216, 
223; Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 
493. 

In the plates of Servis, Wolhaupter saw a plate with 
“‘a flange or flanges formed on the lower side” to engage 
the tie lengthwise of the grain of the wood and, of course, 
transverse to the rail, and in the Goldie patents he saw 
in No. 457,584 “‘a triangular tooth like projection” ex- 
tending downward from the bottom of the plate and a 
raised shoulder on the upper side to receive the lateral 
thrust of the edge of the rail flange, and in patent No. 
485,030 he saw a plate with two downward projecting 
ribs to engage the tie, with a shoulder on the upper side 
to receive the thrust of the rail, and with a ‘‘transverse 
depression” in the upper surface, and bearings or flanges 
on each side of this depression to receive and support the 
base of the rail. 

We thus have Wolhaupter confessing that before he 
applied for a patent he had knowledge of tie-plates with 
“‘ridges,”’ “flanges” and ‘‘teeth” projecting downward 
from the under side of them to engage the tie, differing 
at most only in form, and in this but slightly, from the 
similar downward projecting flanges ‘‘more or less sharp- 
ened” which appear in all three of his patents in suit; 
that he had knowledge of plates with a shoulder on the 
upper surface to receive the thrust of the side of the bot- 
tom of the rail, not differing from the ‘‘rail abutting 
shoulder” shown in all three of his patents, and that he 
also had knowledge of the latest Goldie patented plate, 
with the upper surface ‘‘channeled”’ by having a depres- 
sion extending across the plate under the central portion 
of the bottom of the rail and with a bearing on each side 
of it to support the rail. 

It is thus made very clear that the only appearance 
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even of novelty or of invention in the Wolhaupter plates 
is in their having flanges on the upper surface, on which 
it is intended the rail shall rest, for downward extending 
flanges on the under side and the rail abutting shoulder 
on the upper side are found in earlier patents in almost 
precisely the form which he gave to them. But’ such 
flanges on the upper surface of the Wolhaupter plate can- 
not constitute of themselves patentable invention or 
novelty, for it is very clear, as we have already said, that 
a resort to channels, grooves and corrugations was a 
familiar method of reducing the weight and thereby the 
cost of iron plates without decreasing their strength, long 
before the Wolhaupter patents, and this form was, there- 
fore, one to which any skilful mechanic would turn to ac- 
complish the purpose that Wolhaupter claimed. for it, and 
that others did so resort to this form is sufficiently shown 
by reference to the Wells patent, No. 203,570 (1878), the 
Wilson, patent, No. 522,867 (1894) and the Dunham 
patent, No. 469,386 (1892). 
With these facts before him the most that can be said 
for the patents in suit is that they gave a somewhat dif- : 
ferent form to three features which were perfectly familiar 
and were similarly grouped in prior forms of tie-plates but 
without giving to any of them any new function and 
without accomplishing by them any new result. This 
brings the patents within the principle so often declared 
that “‘a mere carrying forward of the original thought, 
a change only in form, proportions, or degree, doing the 
same thing in the same way, by substantially the same 
means, with better results, is not-such an invention as - 
will sustain a patent.” Roberts v. Ryer, 91 U. S. 150; 
Belding Mfg. Co. v. Challenge Corn Planter Co., 152 U. 8. 
100; Market Street Cable Ry. Co. v. Rowley, 155 U. 8. 
621, 629. | | 
’ The device involved in these patents is so simple and 
familiar in all of its forms that a description of it seems 
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sufficient to visualize it to the reader, but cuts of it in 
various forms may be found in the reported decisions of 
this case, Railroad Supply Co. v. Elyria Iron & Steel Co., 
213 Fed. Rep. 789, and in the report of the case, involving 
the same claims of the same patents, in the Seventh Cir- 
cuit, to be found in Railroad Supply Co. v. Hart Steel Co., 
193 Fed. Rep. 418 and 222 Fed. Rep. 261. 

Clearly persuaded as we are that the slight variations 
claimed for the patents in suit from the plates which had 
gone before do not constitute patentable invention we 
cannot consent to further extend this discussion by a 
minute comparison of them with earlier patents appearing 
in the record, but we content ourselves with adopting 
as comment not to be improved upon in such a case as 
we have here the following from a former decision of this 
court: 

‘The design of the patent laws is to reward those who 
make some substantial discovery or invention, which adds 
to our knowledge and makes a step in advance in the use- 
ful arts. Such inventors are worthy of all favor. It was 
never the object of those laws to grant a monopoly for 
every trifling device, every shadow of a shade of an idea, 
which would naturally and spontaneously occur to any 
skilled mechanic or operator in the ordinary progress of 
manufactures. Such an indiscriminate creation of ex- 
clusive privileges tends rather to obstruct than to stim- 
ulate invention. It creates a class of speculative schemers 
who make it their business to watch the advancing wave 
of improvement, and gather its foam in the form of pat- 
ented monopolies, which enable them to lay a heavy tax 
upon ‘the industry of the country, without contributing 
anything to the real advancement of the arts. It em- 
barrasses the honest pursuit of business with fears and 
apprehensions of concealed liens and unknown liabilities 
to lawsuits and vexatious accountings for profits made in 

good faith.” Atlantic Works v. Brady, 107 U.S. 192, 200. 
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We add that each of the patents of the petitioner being 
in terms for an ‘improvement in tie-plates,”’ the state of 
the “prior art”’ as described in this opinion requires that 
they be limited strictly to the form described in the claims, 
and therefore the patents in suit, even if they had proved 
valid, would not have been infringed by the plates man- 
ufactured by the defendant. 

The decree of the Circuit. Court of Appeals is 

Affirmed. 


Mr. Justice Day did not take any part in the decision 
of this case. 





HART STEEL COMPANY ET AL. v. RAILROAD 
SUPPLY COMPANY. 


CERTIORARI TO THE, CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 67. Argued April 17, 18, 1917.—Decided May 21, 1917. 


A patent owner sued for infringement in two circuits, the defendants 
being, in one case, a corporation which manufactured the articles 
complained of, and, in the other, a second corporation whose shares 
were owned, and whose conduct was controlled, by the first and 
which, with its manager (joined with it as co-defendant), was acting 
as the selling agent of the first. corporation under its authority and 
in its interest. The subject-matter and relief prayed were the same 
in both suits. Held, that there was such privity between the de- 
fendants that a judgment against the plaintiff rendered by the Cir- 
cuit Court of Appeals in the suit against the manufacturer was res 
judicata as to the other suit, then pending before the Circuit Court 
of Appeals for the other circuit. - 

A decree against the plaintiff in a patent infringement suit was affirmed 
by the Circuit Court of Appeals for the Sixth Circuit while its appeal 
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from a like decree in another suit involving the same controversy 
was pending unheard before the Circuit Court of Appeals for the 
Seventh Circuit. Held, that a motion for an affirmance, seasonably 
made to the latter court and supported by certified copies of the 
record and journal entries in the other case, establishing legal iden- 
tity of the subject-matter and privity of the parties, was a proper 
means of interposing the defense of res judicata, and that the motion 
should have been granted. 

222 Fed. Rep. 261, reversed. 


THE case is stated in the opinion. 


Mr. Frederick P. Fish and Mr. Frank F. Reed, with 
whom Mr. Edward 8. Rogers was on the briefs, for peti- 
tioners. 


= 


Mr. Taylor EF. Brown, with whom Mr. Clarence E. 
Mehlhope was on the brief, for respondent. 


Mk. Justice CLARKE delivered the opinion of the court. 


This suit is here on certiorari to review the decision of 
the Circuit Court of Appeals for the Seventh Circuit. 

On December 9, 1908, the respondent herein, The Rail- 
road Supply Company, as owner of three United States 
patents, viz., Nos. 538,809, 691,332 and 721,644, filed a 
bill in the District Court for the Northern District of 
Illinois against The Hart Steel Company and Guilford S. 
Wood, praying that the defendants be restrained from 
infringing certain designated claims of its patents, which 
are described in their specifications as covering new and 
useful improvements in railway tie-plates. This case will 
be hereinafter referred to as the First Case. 

Three months later, on March 26, 1909, the same plain- 
tiff commenced a second suit against The Elyria Iron &: 
Steel Company in the District Court for the Northern 
District of Ohio, praying for the same relief with respect 
to the same claims of the same patents as in the First Case. 
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The two bills differed only as to the parties defendant. 
The Elyria Iron & Steel Company, the defendant in the 
Second Case, was a manufacturing corporation and was 
the owner of all of the capital stock of The Hart Steel Com- 
pany, the defendant in the First Case, which was the 
selling agent of the Elyria. Company, and Wood was its 
manager. 

The same defenses being relied upon in the two cases, 
the evidence was taken in the first one, and by stipulation 
. a carbon copy of it was filed in the second, and the same 
exhibits were used in the two. 

The claimed infringement, consisted in the manufacture 
of a single order of tie-plates by the Elyria Company and 
the sale of them by the Hart Company, with Wood as its 
manager, to the Atchison, Topeka & Santa Fe Railroad 
Company. | 

Such proceedings were had in the First Case that on 
December. 18, 1911, the Circuit Court for the Northern 
District of Illinois decided that the construction or device 
sold by the defendants did not infringe the claims of the 
plaintiff’s patents relied upon, and dismissed the bill for 
‘want. of equity. 

In the Second Case such proceedings were had that on 
March 4, 1912, the District Court for the Northern Dis- 
trict of Ohio entered precisely the same decree ag was 
entered in the First Case. - 

Each case was appealed to the appropriate Circuit Court 
of Appeals and on April 7, 1914, that court for the Sixth 
Circuit, in a carefully considered opinion, found the claims 
of the patents relied upon void for want of novelty and 
invention and affirmed the decision of the District Court. 
A petition for rehearing was denied on the thirtieth day 
of the following June. 

On the sixth day of October, 1914, the first day of the 
next ensuing term of the Circuit Court of Appeals for the 
Seventh Circuit, the defendants in the first suit, whick 
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was still pending undetermined, filed a motion praying 
that court to affirm the decree of the Circuit Court, upon 
the ground that all of the issues in the case had been fully 
and finally determined and adjudicated by the Circuit 
Court of Appeals for the Sixth Circuit in the Second Case 
between the plaintiff and The Elyria Iron & Steel Com- 
pany, with which the moving defendants The Hart Steel 
Company and Guilford S. Wood were in privity. In 
support of this motion a copy of the record and journal 
entries in the Second Case was filed which showed that 
the two records were ‘‘identical.” 

The record shows that this motion to affirm the decree 
of the Circuit Court was argued orally on October 6, 1914, 
and was on the same day denied, but no reason appears in 
the record for such denial. 

Subsequently the case was argued on its merits and on 
January 5th, 1915, the Circuit Court of Appeals for the 
Seventh Circuit found the plaintiff’s patents valid and 
infringed and, reversing the decision of the Circuit Court 
(then the District Court) remanded the case with an order 
for an accounting. 

The Hart Steel Company and Wood, as petitioners in 
this court, assign as error the overruling by the Circuit 
Court of Appeals for the Seventh Circuit of their motion 
to affirm the decision of the Circuit Court in their favor. 

It is apparent from the foregoing statement that the 
question presented to the Circuit Court of Appeals for the 
Seventh Circuit by the petitioner’s motion to affirm was 
whether or not the decree of the Circuit Court of Appeals 
for the Sixth Circuit was a final determination of the issues 
presented in the case pending and not yet argued in the 
Circuit Court of Appeals for the Seventh Circuit so as to 
be res judicata and binding on that court because of the 
identity of the subject-matter and the claims and because 
of the privity of the parties. 

The doctrine of res judicata is fully applicable to cases 
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' of patent infringement, Robinson on Patents, § 983; 
Walker on Patents, § 468, and while the record does not 
show the grounds upon which the motion to affirm was 
overruled, it does show that the motion was argued, was 
considered by the court and denied. If authority be 
needed’ to the point that the claim thus made for the 
effect of the judgment of the Circuit Court of Appeals for 
the Sixth Circuit was presented properly and in time it 
may be found in Stout v. Lye, 103 U. S. 66; Sheldon v. 
Patterson, 55 Illinois, 507; Howard v. Mitchell, 14 Mas- 
sachusetts, 241. 

There can be no doubt from the record before us that the 
Elyria Company owned all of the capital stock of the Hart 
Company, that the latter company was a mere sales agent 
of the former, that Wood was the salaried manager of the 
latter, that both the Hart Company and Wood were agents 
subject to the control of the Elyria Company and that in 
selling the tie-plates and as defendants in the litigation 
they acted wholly under the authority and in the interest 
of their principal. Identity of interest could not be clearer 
or closer than it was between the defendants in the two 
cases,—they represented precisely the same, single in- 
terest, and the Hart Company and Wood as agents of the 
Elyria Company were obviously and necessarily privies 
to the judgment rendered in its favor in the Circuit Court 
of Appeals for the Sixth Circuit. Bank of Kentucky v. 
Stone, 88 Fed. Rep. 383, affirmed in Kentucky Bank Tax 
Cases, 174 U. 8. 408; Emery v. Fowler, 39 Maine, 326; © 
Cdstle v. Noyes, 14 N. Y. 329; Emma Silver M wing Co. v. 
Emma Silver Mining Co. of New York, 7 Fed. Rep. 401. 

With the identity of the subject-matter and issues of the 
two cases admitted, the privity of parties to them clear, 
and the question of the ruling effect of the decree of the 
Circuit Court of Appeals for the Sixth Circuit presented 
in an appropriate manner to the Circuit Court of Appeals 
for the Seventh Circuit, a court of coordinate jurisdiction, 
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we cannot doubt that the latter court fell into error in not 
sustaining the motion of the petitioners to affirm the deci- 
sion of the Circuit Court. ‘The defendants should not have 
been put to further expense, delay and trouble after the 
motion was presented. The question is ruled by Kessler 
v. Eldred, 206 U. 8S. 285; -Brill v. Washington Ry. & Elec. 
Co., 215 U. S. 527, and Russell v. Place, 94 U. S. 606. 

This doctrine of res judicata is not a mere matter of 
practice or procedure inherited from a more technical 
time than ours. It is a rule of fundamental and substan- - 
tial justice, ‘‘of public policy and of private peace,” which 
should be cordially regarded and enforced by the courts 
to the end that rights once established by the final judg- 
ment of a court of competent jurisdiction shall be recog- 
nized by those who are bound by it in every way, wherever 
the judgment is entitled to respect. Kessler v. Eldred, 
supra. : 

The conclusion which we have reached in the Second 
Case (Railroad Supply Co. v. Elyria Iron & Steel Co.), 
this day decided, ante, 285, with respect to the merits 
of the patents involved in this litigation is such that it 
leaves our decision in this case uncomplicated by the one 
in that. The decree of the Circuit Court of Appeals is 

Reversed. 


Mr. Justice Day did not take any part in the decision 
of this case. 
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CUYAHOGA RIVER POWER COMPANY »v. NORTH- 
ERN REALTY COMPANY ET AL. 


ERROR TO THE COURT OF APPEALS, EIGHTH DISTRICT, OF THE 
STATE OF OHIO. 


No. 342. Argued May 8, 9, 1917.—Decided June 4, 1917. 


The Supreme Court of Ohio, after refusing to review a judgment of 
the Ohio Court of Appeals by certiorari, dismissed a writ of error to 
the judgment for want of jurisdiction. Held, that under Jud. 
Code, § 237, the writ of this court ran properly to the Court of 
Appeals. Stratton v. Stratton, 239 U.8. 55. . 

In a controversy in the courts of Ohio over the right of one cotporation 
to condemn land of another, Held, that the existence of the petition- 
ing corporation, its right to condemn, its inability to agree as to 
compensation to be paid for the property, and the necessity for the 
appropriation, were matters depending purely on the local law. 

It not appearing otherwise whether the judgment of the Ohio Court of 
Appeals was based on provisions of local law or upon a question 
which was raised under the Federal Constitution, semble, that the 
action of the Supreme Court of the State in dismissing a writ of 
error to the judgment for want of jurisdiction, upon the express 
ground that no question under the state or federal constitutions 
was involved in the judgment, would warrant this court in concluding 
that the judgment had a non-federal basis only. 

Where the judgment of a state court may rest upon either a federal or 
a non-federal ground, and the basis actually adopted does not appear > 
by the state court’s opinion or otherwise, this court has no jurisdic- 
tion to review. 

Dismissed. 


THE case is stated in the opinion. 


Mr. Carroll G. Walter, with whom Mr. William Z. 
Davis and Mr. John L. Wells were on the briefs, for plain- 
tiff in error. 


Mr. Joseph 8. Clark, with whom Mr. John C. Weadock 
and Mr, T. H. Hogsett were on the briefs, for defendants in 
error. 
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Mr. Cuter Justice Wurrte delivered the opinion of the 
court. 


The Cuyahoga River Power Company, plaintiff in error, 
was chartered under the laws of Ohio to build and main- 
tain a system of dams, canals and locks in the Big Cuya- 
hoga River for the generation of electricity for light, heat 
and other purposes. The corporation was granted author- 
ity to acquire by condemnation or purchase property 
necessary for the conduct of its business. In January, 
1911, the Power Company commenced this action against 
the Northern Realty Company, one of the defendants in 
error, to condemn a large tract of land owned by it adja- 
cent to the river. After the suit was brought this land 
was sold by the defendant company and was ultimately 
acquired by The Northern Ohio Traction & Light Com- 
pany, chartered by the State to operate an interurban 
electric railway and upon the land thus bought by it after 
the commencement. of the suit that company for its 
charter purposes built and was operating two large power 
plants. 

Upon its own motion the Traction Company was made 
a party to the pending suit for expropriation. In con-- 
formity with the Ohio statutes regulating the procedure in 
eminent domain, four preliminary questions were required 
to be passed upon by the court without a jury, and if de- 
cided in favor of the plaintiff, a jury was then required 
to determine the question of compensation. The four 
preliminary questions were these: (a) The existence of 
the petitioning corporation, (b) its right to make the 
appropriation; (c) its inability to agree as to the compensa- 
tion to be paid for the property and (d) the necessity for 
the appropriation. The defendants not only relied upon 
these four preliminary propositions but also resisted the 
taking on the ground that a condemnation of the land 
under the petition of the Power Company would be incon-. 
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sistent with and destructive of the public use to which the 
land had been applied by the Traction Company. ‘The 
court did not come to a jury trial on the question of com- 
pensation because, after hearing evidence on the prelim- 
inary issues, on motion of the defendants it entered an- 
order dismissing the petition, no reason for such decision 
having: been expressed. 

The case was taken to the Court of Appeals, it being 
assigned as error that the trial court had erred in its rulings 
on the four preliminary questions, and it was further 
alleged that the refusal of the court to order the condemna- 
tion of the land upon the theory’ that it was not subject 
to be condemned because after the suit’had been brought 
it had been acquired by the Traction Company and by it 
dedicated to a public use, constituted an impairment of 
the contract rights of the plaintiff and a taking of its 
property without due process of law in violation of the 
Constitution of the United States. Following a judgment 
of affirmance without a written opinion, the Power Com- 
pany applied to the Supreme Court of the State to direct 
the Court of Appeals to certify the record for review, which 
was denied, and a writ of error which was prosecuted to 
the Court of Appeals from the Supreme Court was dis- 
missed for want of jurisdiction for the stated ground that 
the case did not ‘involve any question arising under the 
Constitution of the United States or the State of Ohio.” 
Because of the assertéd denial of the alleged federal rights 
referred to the case is here, the writ of error being directed 
to the Court of Appeals. 

Our jurisdiction to review is challenged by a motion to 
dismiss based upon two grounds which we consider 
separately. | 

1. It is contended that as under § 237 of the Judicial 
Code we have jurisdiction to review only final judgments 
of the highest court of the State in which a decision could 
be had, the writ of error should have been prosecuted to 
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the Supreme Court of Ohio. In view, however, of the. 
denial by that court of the application to direct the Court 
of Appeals to certify the record for review, and its order 
dismissing the writ of error for want of jurisdiction,the con- 
tention is without merit. Stration v. Stratton, 239 U.S. 55; 
Valley Steamship Company v. Wattawa, 241 U.S. 642; Sec- 
ond National Bank v. First National Bank, 242 U.S. 600. 

2. It is contended that, conceding the existence : of 
federal questions in the case, nevertheless as there were 
independent state grounds broad enough to sustain the 
judgment, there is no jurisdiction. We think the conten- 
tion is sound. Despite some suggestion to the contrary 
it is certain that the four preliminary propositions con- 
cerned purely local law and, if decided adversely to the 
plaintiff, were broad enough to sustain the judgment 
irrespective of the merits of the federal question which it 
is insisted was involved in the particular defence made by 
the Traction Company concerning the public character 
of the use to which it had applied the property and the 
consequent want of authority to take it for the benefit 
_ of the Power Company, which was submitted to the court 
along with the preliminary questions. Leaving aside any 
inference sustaining the view that the Supreme Court 
treated the preliminary questions as having been ad- 
versely decided and the constitutional questions as having 
been eliminated when it refused to order up the record 
for review, that conclusion is sustained by its express 
declaration made in refusing the writ of-error that there 
was no question under the state. or Federal Constitution 
involved,—a conclusion which if, it had not been in so 
many words declared would. by necessary implication 
have resulted from the dismissal of the writ of error for 
want of jurisdiction since under the constitution and laws 
of Ohio if a question under the Constitution of the United 
States or the state constitution had existed, the duty to 
take jurisdiction would have been obvious. 
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But assuming that we are not controlled by the state- 
ment of the Supreme Court of Ohio on this subject and 
must determine it upon our own conception as to what 
was done by the court whose judgment is under review, 
the result would be the same. We so conclude because 
looked at from the point of view of the action of the trial 
court and of the Court of Appeals, the case presents the 
single question of what principle is to be applied where 
from an absence of an opinion expressed by the court 
below it is impossible to say whether its judgment was 
rested upon state questions adequate to sustain it in- 
dependent of the federal questions or upon such federal 
questions, both being in the case. But the rule which 
controls such a situation has long prevailed and was 
clearly expressed in Allen v. Arguimbau, 198 U. S. 149, 
154-155, where a writ of error to the Supreme Court of 
Florida was dismissed, as follows: ‘‘The Supreme Court 
of Florida gave no opinion, and, therefore, we are left 
to conjecture as to the grounds on which the pleas were 
held to be bad, but if the judgment rested on two grounds, 
one involving a Federal question and the other not, or if 
it does not appear on which of two grounds the judgment 
was based, and the ground independent of a Federal ques- 
_ tion is sufficient in itself to sustain it, this court will not 
take jurisdiction. Dzbble v. Bellingham Bay Land Com- 
pany, 163 U. S. 63; Klinger v. Missouri, 13 Wall. 257; 
Johnson v. Risk, 187 U. 8. 300.” Bachtel v. Wilson, 204 
U.S. 36; Adams.v. Russell, 229 U. S. 353. 

Dismissed for want of jurisdiction. 


Mr. Justice Day and Mr. Justice CLaRKE took no 
part in the consideration and decision of this case. 
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DOEPEL ET AL., HEIRS AT LAW OF FEARNOW, ». 
JONES ET AL. 


ERROR TO THE SUPREME COURT OF THE STATE OF OKLAHOMA. 
No. 571. Argued May 8, 1917.—Decided June 4, 1917. 


A preliminary homestead entry, made in the Territory of Oklahoma 
under agreement between the applicant and his mother that he 
would make the entry, pay rent for the land while the entry was 
being completed and deed the land to her upon the issuance of patent, 
is absolutely void under § 24 of the act providing a temporary gov- 
ernment for that Territory, etc. (Act of May 2, 1890, c. 182, 26 Stat. 
81), and confers no rights upon the applicant or his heirs. 

When such an entry, because of the illegal agreement, has been pro- 
visionally cancelled by the Land Department during the entryman’s 
lifetime, and, after his death, one claiming to be his widow has relin- 
quished her rights therein and made a new entry independently, in 
her own right, the original entry can afford no basis for the entry- 
man’s heirs to contest the widow’s entry before the Department 
upon the ground that her marriage was void, if they do not deny the 
illegal agreement or seek to have the original entry re-instated on its 
merits. 

The first entry, being a nullity, could beget no equity entitling the 
heirs to affix a trust to the land when patented to the widow. 

156 Pac. Rep. 309, affirmed. 


Ir is sought upon this writ of error to reverse a judgment 
which sustained the validity of a patent issued by the 
United States to the defendant in error, Luttie B. Jones, 
under the homestead laws. The controversy originated 
in a suit brought by the plaintiffs in error charging that 
the Land Department had without warrant of law over- 
ruled contests which they had filed against the right of the 
defendant in error to take the land under the homestead 
law and that therefore she held the patent for the same 
in trust for their benefit. 

The facts stipulated or shown by documentary ev- 
idence as to which there is no dispute, are these: Hollen 
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H. Fearnow being qualified to make a homestead entry, 
applied in 1899 to make such entry in his own name. 
Before making the application he had agreed with his 
mother, for a promised consideration, that he would 
make the entry, comply with the homestead laws and pay 
rent for the use of the land in the meanwhile, and that 
when the patent was issued it would be for her and not 
for his account and he would deed the land to her. About 
two years after the entry was made a marriage ceremony 
was performed between the applicant and “Luttie B. 
Fearnow and they lived together as husband and wife 
and resided on the land. Some years later after the mar- 
riage ceremony and before final proof or patent, Lena 
Barnes instituted in the local land office a contest against 
the right of Fearnow to make the homestead entry. This 
contest was based upon the fact that the agreement which 
we have stated had been made and upon the charge that 
under the law of the United States it absolutely disqual- 
ified him from making the entry. In December, 1903, 
after a hearing in the local land office the contest was sus- 
tained, the application by Fearnow was cancelled and an 
entry by Barnes under the homestead law was allowed. 
This order was taken for review to the Commissioner of 
the General Land Office and in January, 1905, on the 
ground of an irregularity or deficiency of notice in the 
contest proceeding the order was reversed and the local 
land office was directed ‘‘to appoint a day for the hearing 
of this contest, of which both parties shall have at least 
thirty days’ notice. Upon the final determination of the 
case, should plaintiff be held to have established the truth 
of the averments of her affidavit of contest, said H. E. 
No. 13690 [the Barnes entry] which is fees, suspended, 
will remain intact; otherwise it will be cancelled and said 
H. E. 10171 [the Fearaow entry] reinstated.” 

Ten months after this order the entryman, Fearnow, 
died, it not appearing that i in the intervening time any. 
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further steps were taken concerning the reinstatement of 
his homestead entry, and after the elapsing of more than 
a year from his death the entry-woman, Barnes, dismissed 
her. contest: and relinquished her homestead entry. On 
the same day, November 26, 1906, Luttie B. Fearnow,as 
the widow of Fearnow, filed a relinquishment of his home- 
stead entry and on that day also made her own application 
to enter in her own individual right the land as.a home- 
stead and this application was allowed. The following 
month the plaintiffs in error, asserting themselves to be 
the heirs of Hollen H. Fearnow, and as such entitled under 
the law to the benefits of his homestead entry and to com- 
plete the same, contested the application of Luttie B. 
Fearnow onthe ground that she was not his widow and 
not entitled to the land as such because she bore such a 
relation of consanguinity to her alleged deceased husband 
as to cause the pretended marriage relation between them 
to be incestuous under the laws of Oklahoma where the 
land was situated as well as under the laws of -Kansas 
where the marriage between them purported to have been 
celebrated. The local land office rejected the contest 
following previous decisions of the Land Department 
holding that the question of the existence of a marriage 
was one for judicial cognizance and until its nullity was 
declared or found by a competent court the marriage 
was binding on the Land Department. The Commis- 
sioner of the General Land Office in reviewing, recited the 
previous facts as to the Barnes contest, the action taken 
upon it, the cancellation of the Fearnow homestead entry, 
the setting aside of the contest proceeding and the order 
made in it and affirmed the action on the authorities which 
the local land office had relied upon. In reviewing and 
sustaining this action on appeal the Secretary.of the In- 
terior decided that the subject matter of the marriage 
and its nullity was not primarily cognizable in the Inte-. 
' rior Department. Independently of this, however, his 
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action was placed in addition on distinct and different 
grounds, as follows: | 

“But independent of this contestants have presented 
no grounds upon which their contest can be sustained. 
They do not allege a priority of right to make entry or | 
that the entryman has not complied with the law. Their 
claim rests upon their relationship to Hollen H. Fearnow 
and if they have any right whatever by virtue. of their 
heirship to Hollen H. Fearnow it is a right to perfect his 
entry, net to make entry in their own right. To avail 
_ themselves of this right it would be necessary to reinstate 
that entry and to show that it was improperly cancelled 
not by reason of any technical objection in the procedure, 
but upon its merits. Furthermore their delay in not 
presenting their claim, even if valid, is a sufficient reason 
for rejecting their application to contest this entry.”’ 

The consequence was to definitely reject the contest and 
affirm the right to enter of Luttie B. Jones, she having 
in the Meantime remarried, and on the making of final 
proof and compliance with the legal requirements a patent 
for the land to her issued in March, 1909. This suit, as 
we have said, was then begun for the purpose previously 
stated, the basis of the relief being substantially the claim 
which had been pressed in the controversy in the Depart- 
ment. 


Mr. Samuel Herrick, with whom Mr. Milton Brown, 
Mr. L. A. Maris and Mr. Cody Fowler were on the briefs, 
for plaintiffs in error. 

Mr. J. F. King, with whom Mr. W. P. Hackney and 
Mr. L. D. Moore were on the brief, for defendants in error. 


Mk. Curmr Justice Wars, after making the foregoing 
statement, delivered the opinion of the court. 


It cannot be seriously disputed that if the sgieateet 
was made by Fearnow, the original applicant, that he 
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would make the homestead entry not for himself but for 
the benefit of another, would during the time that he was 
apparently taking the steps to complete the entry pay 
rent for the land to such other person and when the patent 
was issued deed the land to such person, such agreement 
caused that entry to be absolutely void for repugnancy 
to § 24 of the Act of Congress of May 2, 1890, c. 182, 26 
Stat. 81. But as it was expressly stipulated that the facts 
as to such agreement were true, it must follow necessarily 
that the entryman derived no right from his entry and 
transmitted none to his heirs and vested them with no 
right after his death to complete that which was not 
susceptible of being completed. 

Moreover as it is not disputable that the Land Depart- 
ment in its final ruling against the contestants placed its 
action upon the prior cancellation of the homestead entry 
because of the particular agreement referred to which was 
the basis of the Barnes contest, it must necessarily result 
that there is an absence of the essential foundation upon 
which alone the asserted rights of the plaintiffs in error — 
could possibly rest. But putting this latter view aside, 
we are of opinion that the court below was clearly right 
in holding that as the facts were admitted which absolutely 
destroyed the effect of the original Fearnow homestead - 
entry and therefore caused it to be impossible for that 
entry to be the generating source of rights in favor of the 
plaintiffs in error, no equitable rights arose in their favor 
growing out of the cancellation of that entry and the issue 
of the patent to the defendant in error. It seems super- 
fluous to reason to demonstrate that no equitable right 
to hold the patentee as a trustee could possibly arise in 
favor of the plaintiffs in error since the application to enter 
upon which they rely was in legal contemplation non- 
existent and hence could afford no basis for equitable 


rights of any character. 
Affirmed. 
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SEABOARD AIR LINE RAILWAY ». BLACKWELL. 


ERROR TO THE COURT OF APPEALS OF THE STATE OF 
GEORGIA. 


No. 213. Submitted April 24, 1917—Decided June 4, 1917. 


That provision of the “Blow-Post” law of Georgia (Civil Code, 1910, 
§§ 2675-2677), which requires railroad companies to check the speed 
of trains before public road crossings so that trains may be stopped 
in time should any person or thing be crossing the track there, 
is a direct and unconstitutional interference with interstate com- 
merce as applied to the state of facts specifically pleaded by the 
defendant interstate carrier in this case, whereby it appears that, to 
comply with the requirement, the interstate train in question would 
have been obliged to come practically to a stop at each of 124 ordi- 
nary grade crossings within a distance of 123 miles in Georgia ex- 
tending from Atlanta to the South Carolina line, and that more than 
six hours would thus have been added to the schedule time of four 
hours and thirty minutes. Southern Railway Co. v. King, 217 U.S. 
524, distinguished. 

16 Ga. App. 504, reversed. 


THE case is stated in the opinion. 


Mr. Danan C. Rucker, Mr. Andrew J. Cobb, Mr. Howell 
C. Erwin and Mr. W. L. Erwin for plaintiff in error. 


No appearance for defendant in error. 


Mr. Justice McKenna delivered the opinion of the 
court. . 


This writ of error is directed to a judgment entered 
upon a verdict for the sum of $1,000 in the city court of 
Elberton, Georgia, for the death of a son of defendant in 
error alleged to have been caused by the railway company. 


SEABOARD AIR LINE RY. v. BLACKWELL. 3111 


244 U.S. Opinion of the Court. 


The judgment was affirmed by the Court of Appeals of 
Georgia. 

The facts as charged are: That the deceased was driving 
a horse and buggy along a public road in the county of | 
Elbert and while crossing the railroad track of the railway 
company at a public crossing outside of the city of Elber- 
ton he was struck by the engine of one of the company’s 
passenger trains and received injuries from which he died 
three days later. 

That the employees of the company in charge of the 
train failed to blow the engine whistle at the blow-post 
400 yards south of the crossing, failed to keep blowing it 
until the train arrived at the crossing, and failed to check 
the speed of the train at such blow-post and keep it 
checked until the train reached the crossing, and, so fail- 
ing, the company was guilty of negligence. 

That the employees of the company failed to keep the 
train under control and approached the crossing at a high 
and dangerous rate of speed so that they could not stop 
the same in time to save the life of the deceased, and that 
such conduct was negligence. And that ‘‘such conduct 
was negligence if they saw said deceased on the crossing, 
and it was negligence if they did not see him, and it was » 
negligence under the blow-post law,1 and it was negligence 
regardless of the blow-post law.” 





1See, 2675. A post to be erected. There must be fixed on the line of 
said roads, and at the distance of four hundred yards from the center ° 
of each of such'road crossings, and on each side thereof, a post, and the 
engineer shall be required, whenever he shall arrive at either of said 
posts, to blow the whistle of the locomotive until it arrives at the public 
road, and to simultaneously check and keep checking the speed thereof, 
so as to stop in time should any person or thing be crossing said track 
on said road. 

“Sec, 2676. Neglecting to erect such posts. Should any company fail 
or neglect to put up said posts, the superintendent thereof shall be 
guilty of a misdemeanor. 

“Sec. 2677. Failing to blow whistle. If any engineer neglects to blow 
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The company by its answer denied the various acts 
of negligence charged against it and its employees and 
denied ‘‘that the failure to comply with said blow-post 
law was negligence on its part relatively to the transaction 
in question.” 

The company set out the applicable sections of the law 
and alleged that its train was running in interstate com- 
merce between the States and especially between Georgia 
and South Carolina: That between the city of Atlanta, 
Georgia, and the Savannah River, a distance of 123 miles, 
where the same is the boundary line of Georgia, there are 
124 points where the line of the railroad crosses public 
roads of the different counties of the State, established 
pursuant to law, and that all of such crossings are at grade. 

That in order to comply with the law the speed of a 
train would have to be so slackened that there would be 
practically a full stop at each of the road crossings; that 
the time required for such purpose would depend upon 
various conditions, which might or might not exist at 
the time and at’ the crossings, among others, the state of 
the weather and the percentage of grade; but it would not 
be less than three minutes for a train composed of an en- 
gine and three cars, and for a train of a greater number of 
cars the time would be greater—for an average freight 
train, not less than five minutes. 

That the train alleged to have caused the death of the 
deceased was composed of an engine, a mail car and two 
coaches, and that if the blow-post law had been complied — 
a a ee 


said whistle as required, and to check-the speed as required, he is guilty 
of a misdemeanor: Provided, that within the corporate limits of the 
cities, towns, and villages of this State, the several railroad companies 
shall not be required to blow the whistle of their locomotives on ap- 
proaching crossings or public roads in said corporate limits, but in lieu 
thereof the engineer of said locomotive shall be required to signal the 
approach of their trains to such crossings and public roads in said cor- 
porate limits, by tolling the bell of said locomotive ; and on failure to do 
so, the penalties of this section shall apply to such offense.” 
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with on the day in question at least three minutes would 
have been consumed at each crossing, more than six hours 
between Atlanta and the Savannah River. That the 
running time between those points according to the 
adopted schedule was four hours and thirty minutes. 
That if the law had been complied with the time con- 
sumed between those points would have been more than 
ten and one-half hours. © 

That for freight trains the time consumed would be 
more than sixteen hours, the maximum speed of such 
trains on the company’s road being twenty miles an hour. 

That the crossings are the usual and ordinary grade 
crossings and there are no conditions which make any 
one of them peculiarly dangerous other than such danger 
as may result from the crossing of a public road by a rail- 
road track at grade. 

That between the City of Atlanta and the Savannah 
River the line of the company’s railroad crosses the tracks 
of two other railroads and that under the laws of the State 
a train is required to come to a full stop fifty feet from 
the crossing and that. the time so consumed would in- 
crease the time required-to“operate between the points 
referred to. 

That the law as applied to the train in question is an 
unreasonable regulation of interstate commerce and a 
violation of Paragraph 3, § 8, Article I, of the Constitu- 
tion of the United States, and that therefore the company 
is not guilty of the various acts of negligence charged 
against it. 

Upon demurrer to the answer of the company the aver- 
ments in regard to the law were struck out except the 
denial that the failure to comply with the law was neg- 
ligence on the company’s part ‘‘relatively to the transac- 
tion in question.” 

The case so went to the jury, including the defense that 
the deceased failed to exercise ordinary care and diligence 
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for his own safety. The jury returned a verdict for the 
sum of $1,000. . 

4 motion for a new trial was denied. The railway com- 
pany then took the case to the Court of Appeals of the 
State and that court invoked the instruction of the Su- 
preme Court upon the question whether that part of the 
law (§ 2675, Civil Code of the State) which requires the 
engineer to check the speed of the train on approaching 
a public crossing, so as to stop in time should any person 
or thing be crossing the railroad track on its road, is un- 
constitutional so far as an interstate train is concerned, 
under the conditions set forth in the answer of the com- 
pany, for the reason that as thus applied the statute is a 
regulation of interstate commerce and repugnant to the 
commerce clause of the Constitution of the United States. 

The Supreme Court answered the question in the neg- 
ative. The opinion of the court is very elaborate, but 
- the basis of it is that the law is a valid exercise of the police 
power of the State, that there was no displacement of its 
exercise by congressional action, and that by its exercise 
in the law in question it did not directly burden interstate 
commerce. 5 

The Court of Appeals accepted necessarily the views of 
the Supreme Court and sustained the ruling of the trial 
court upon the demurrer to the plea of the company that 
the law violated the commerce clause of the Constitution. 

To the contention of the company that the deceased 
had not observed ordinary care for his own safety and 
could have avojded the injury which resulted in his death, 
the court answered that it was a jury question, and said: 
“In view of the evidence as to the defendant’s failure to 
_ comply with the provisions of the ‘blow-post law’ there 

is sufficient testimony as a whole to support the jury’s 
finding in favor of the plaintiff.’ The court hence affirmed 
the judgment. , 

It will be observed, therefore, from this statement that 
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the law of the State was an element in the decisions of the 
state tribunals and its constitutionality was sustained 
against the attacks of the railway company. The ques- 
tion is, therefore, presented for our consideration. In its 
consideration we need not descant upon the extent of the 
police power of the State and the limitations upon it: when 
it encounters the powers conferred upon the National 
Government. There is pertinent exposition of these in 
Southern Railway Co. v. King, 217 U.S. 524, in which the 
law now under review was passed upon. The case is clear 
as to the relation of the powers and that the power of the 
. State cannot be exercised to directly burden interstate 
commerce. It was recognized that there might be cross- 
ings the approach to which the State could regulate. But, 
on the other hand, it was said there might be others so 
numerous and so near together that to require the slack- 
ening of speed would be practically destructive of the 
successful operation of interstate passenger trains, and, 
therefore, ‘‘statutes which require the speed of such trains 
to be checked at all crossings so situated might not only 
be a regulation, but also a direct burden upon interstate 
commerce, and therefore beyond the power of the State 
to enact.” 

That case went off on a question of pleading. An'answer 
was filed that did not invoke the Federal Constitution. 
This was attempted to be done by an amended answer 
which was very general and to which a demurrer was sus- 
tained. At the trial of the action there was an offer of 
evidence of the specific effect of the law upon the opera- 
tion of trains as showing the impediment of the law. to 
interstate commerce. The evidence was excluded. This 
court sustained the ruling on the ground that the evidence 
was not admissible under the pleadings. The ruling upon 
the demurrer to the answer was sustained on the ground 
that the answer contained only general averments con- 
stituting “‘mere conclusions.” It was said that the aver- 
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ments ‘‘set forth no facts which would make the operation 
of the statute unconstitutional. They do not show the 
number or location of the crossings at which the railway - 
company would be required to check the speed of its 
trains so as to interfere with their successful operation. 
For aught that appears as allegations of fact in this answer 
the crossing at which this injury happened may have been 
so located and of such dangerous character as to make 
the slackening of trains at that point necessary to the 
safety of those using the public highway, and a statute 
making such requirement only a reasonable police regula- 
tion, and not an unlawful attempt to regulate or hinder 
interstate commerce. In the absence of facts setting up 
a situation showing the unreasonable character of the stat- 
ute as applied to the defendant under the circumstances, 
we think the amended answer set up no legal defense, and 
that the demurrer thereto was properly sustained.” 

The facts so specified and which it was decided would 
give illegal operation to the statute are alleged in the 
present case, and, assuming them to be true—and we 
must so assume—compel the conclusion that the statute 
is a direct burden upon interstate commerce, and, being 
such, is unlawful. The demurrer to the answer avelring 
them was therefore improperly sustained. 

We express no opinion on the third defense of the com- 
pany. 

Reversed and case remanded for further proceedings not 

imceonsistent with this opinion. 


Tue Cuter Justice, Mr. Justice Prrnny and Mr. Jus- 
TICE BRANDEIS dissent on the ground that the regulation 
in question was within the class which the State is en- 
titled to enact in the absence of congressional action, 
and until such action. There having been no action by 
Congress, there is therefore no ground for holding the 
state action void as a regulation of interstate commerce. 
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SAUNDERS v. SHAW AND THE BOARD OF 
DRAINAGE COMMISSIONERS OF THE BAYOU 
TERRE-AUX-BOEUFS DRAINAGE DISTRICT 
KT AL. 


ERROR TO THE SUPREME COURT OF THE STATE OF 
LOUISIANA. 


No. 472.. Argued May 9, 1917.—Decided June 4, 1917. 


It is a violation of due process of law for a state supreme court to re- 
verse a case and render judgment absolute against the party who 
succeeded in the trial court, upon a proposition of fact which was 
ruled to be immaterial at the trial and concerning which he had 
therefore no occasion and no proper opportunity to introduce his 
evidence. 

In a suit to enjoin the collection of a drainage tax, evidence offered by 
the plaintiff to prove that his land could not be benefited by the 
drainage improvement was ruled to be inadmissible upon defendant’s 
objection, but was spread upon the record as carried to the state 
supreme court upon appeal from the judgment in defendant’s favor. 
The latter court, after affirming the judgment, reversed it on re- 
hearing and granted a permanent injunction against the tax upon 
finding from the answer and testimony before it that the land had 
not been and could not be benefited; and declined to consider de- 
fendant’s application for further rehearing. Held, that in thus ren- 
dering judgment against the defendant without affording opportunity 
to introduce evidence upon the question of benefit there was a 
violation of due process of law, contrary to the Fourteenth Amend- 
ment. 

Upon the sustaining of his objection to evidence upon the ground that 
the point to which it is directed is immaterial, a party is under no 
obligation to offer evidence to rebut that which was offered by his 
opponent and ruled to be inadmissible. 

A claim that a judgment of a state supreme court violates rights under 
the Fourteenth Amendment is not too late, though first made by 
the assignment of errors:presented to its Chief Justice when the writ 
of error from this court was granted, if the aggrieved party was under 
no duty to anticipate the state court’s action before the judgment 
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was rendered and was afforded no opportunity afterwards to present 
the claim for its consideration.! 
138 Louisiana, 917, reversed. 


THE case is stated in the opinion. 
Mr. Wm. Winans Wall for plaintiff in error. 


Mr. Frank L. Richardson, with whom Mr. Frank Soule 
was on the brief, for defendants in error. 


Mr. Justice Hotmes delivered the opinion of the court. 


This is a suit for an injunction against the collection“of a 
drainage tax. The drainage district had issued bonds 
payable out of the tax and the plaintiff in error who held 
some of these bonds was allowed to intervene in defence. 
At the trial the plaintiff offered evidence to show that the 
land taxed was outside of the levee system that the drain- 
age commissioners were building, that it would receive 
no benefit and really was an island or islands in the Gulf 
of Mexico. The defendant objected and the evidence was 
excluded as inadmissible under the pleadings, but it was 
spread upon the record and completed in order to carry 
the case to the Supreme Court. The defendant then put 
in testimony that the land was not in the Gulf of Mexico, 
and that the maps produced ‘could not be relied upon for 
the depth of the water when water was indicated, but 
cross-examination to show the physical condition of the 
property was objected to—the defendants’ position being 
that the question was not open, and that being the ruling 


of the court. Judgment was entered for the defendant 
—. 

1 Reporter’s Nore: Plaintiff in Error’s petition for rehearing, men- 
tioned in the opinion, is not copied in the record and non constat 
whether the federal right was there set up. Semble, that no opportunity 
was thus afforded to present the claim, because by the rule of the 
court, the door was closed against the petition, regardless of what it 
contained. 
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and intervenor and was affirmed on appeal by the Supreme 
Court. A rehearing was granted, however, and the court, 

observing that the answer and testimony showed that 
the land was low and marshy, had not been benefited or 
drained and could not be drained under the present 
system, held that the case was governed by Myles Salt 
Co. v. Board of Commissioners of the Iberia & St. Mary 
Drainage District, 239 U. S: 478, decided after the first 
decision in the present case; reversed the- judgment and 
granted an injunction against the assessment upon this 
land. 

The intervening defendant thereupon applied for a 
rehearing, but the court declined to consider the applica- 
tion under its rule that’ anly one rehearing should be 
granted. He now brings this writ of error and says that 
he has been deprived of due process of law contrary to 
the Fourteenth Amendment, because the case has been 
decided against him without his ever having had the 
proper opportunity to present his evidence. Technically 
this is true, for when the trial court ruled that it was not 
open to the plaintiff to show that his land was not ben- 
efited, the defendant was.not bound to go on and offer 
evidence that he contended was inadmissible, in order to 
rebut the testimony already ruled to be inadmissible in. 
accordance with his view. The Chief Justice and Mr. 
Justice O’Niell were of .opinion that the case should be 
remanded to the trial court, we presume upon the ground 
just stated. Probably the majority of the Supreme Court 
thought that it was so plain on the uncontroverted facts 
that the case was within the principle of The Myles Salt 
Company’s Case that to remand it would be an empty 
form—a mere concession to technicality. It may turn 
out so, but we do not see in the record an absolute warrant 
for the assumption and therefore cannot be sure that the 
defendant’s rights are protected without giving him a 
chance to put his evidence in. 
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The question remains whether the writ of error can be 
maintained. The record discloses the facts but does not 
disclose the claim of right under the Fourteenth Amend- 
- ment until the assignment of errors filed the day before 
the Chief Justice of the State granted this writ. Of course 
ordinarily that would not be enough. But when the act 
complained of is the act of the Supreme Court, done un- 
expectedly at the end of the proceeding, when the plain- 
tiff in error no longer had any right to add to the record, 
it would leave a serious gap in the remedy for infraction 
of constitutional rights if the party aggrieved in such a 
way could not come here. The defendant was not bound 
to contemplate a decision of the case before his evidence - 
was heard and therefore was not bound to ask a ruling 
or to take other precautions in advance. The denial of 
rights given by the Fourteenth Amendment need not be 
by legislation. Home Telephone & Telegraph Co. v. Los 
Angeles, 227 U. 8. 278. It appears that shortly after the 
Supreme Court had declined to entertain the petition for 
rehearing the plaintiff in error brought the claim of con- 
stitutional right to’the attention of the Chief Justice of 
the State by his assignment of errors. We do not see what 
more he could have done. 

Judgment reversed. 





ERIE, RAILROAD COMPANY »v. PURUCKER, AD- 
MINISTRATRIX OF MARIETTA. 


ERROR TO THE COURT OF APPEALS OF RICHLAND COUNTY, — 
STATE OF OHIO. 


No. 211. Argued April 23, 1917.—Decided June 4, 1917. 


A request to charge must be calculated to give the jury an accurate 
understanding of the law with reference to the phase of the case to 
which it is applicable. © 
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Plaintiff, employed to work upon the tracks: of a railroad company, 
while walking east on the east-bound track to a place of work ap- 
pointed by his superior, stepped over to the west-bound track to 
avoid an east-bound train and was run down by an engine backing, 
without warning signals, on the west-bound track, and was injured. 

~ There was evidence that he did not see the engine because of steam 
and smoke from the avoided train and that those in charge of the 
backing engine did not see him. Held: (1) That a request to charge 
that if plaintiff was using the tracks voluntarily for his convenience 
he assumed the risk, was too broad, in ignoring the circumstances 
which induced him to use them and in taking for granted his knowl- 
edge of the conditions, especially the possibility of negligence in 
backing the engine without warning. (2) That a request to charge 
that, if plaintiff, in getting off the track on which he saw the train 
approaching, could with safety and reasonable convenience have 
stepped to the right or south of such track, and by his own choice 
stepped on the other track and was struck by a train thereon, he 
assumed the risk of such choice—was open to the same objections 
in not covering the elements of assumed risk, and was more properly 
applicable to the defense of contributory negligence. 

Under the Federal Employers’ Liability Act, an employee does not 
assume a risk attributable to the negligence of his co-employees until 
he is aware of it, unless the risk is so obvious that an ordinarily 
prudent person in his situation would observe and appreciate it. 

Affirmed. . 


THE case is stated in the opinion. 


Mr. C. H. McBride, with whom Mr. N. M. Wolfe was 
on the brief, for plaintiff in error. 


Mr. W. 8S. Kerr for defendant in error. 
Mr. Justice Day delivered the opinion of the court. 


Byron B. Marietta brought this suit against the Erie 
Railroad Company, to recover damages for injuries alleged 
to have been caused to him by the negligence of the Com- 
pany. He died pending this proceeding in error and the 
case was revived in the name of his administratrix. 
Marietta was what is known as a section man in the em- 
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ploy of the Company, and had been such for a period 
of about four weeks before the injury happened. It was 
his duty to work on the track of the Company wherever 
directed by the section foreman on the section extending 
from Pavonia, in Richland County, Ohio, westward for a 
distance of several miles. The Erie Railroad Company 
was engaged in both interstate and intrastate commerce. 
The testimony shows that it was customary for the section 
foreman to direct. Marietta where to work and to tell him 
on the previous day where to report for work on the follow- 
ing day. On the day before the injury was incurred, he 
was directed by the foreman to report at a point on the 
section about a quarter of a mile east of a certain tower, 
located upon the defendant’s track. Early on the morning 
of the day of the injury, he started from his residence to 
report to the foreman accordingly. It appears that at and 
near the place of injury the Company has a double track; 
that the north track is used for trains going west and the 
‘south track for trains going east; that the plaintiff in 
going to the place designated went upon the south track 
and was walking eastwardly, when a passenger train 
bound east came upon this track, and to get out of the 
way of it he stepped over upon the north or west-bound 
track; that while walking on that track he was struck and 
run over by an engine which was running backward and 
in the opposite direction from that in which trains or- 
dinarily ran upon the north track. This engine had been 
detached from a train of cars and after pushing another 
train up a grade on the west-bound track was returning 
to its own train at the time of the injury. Marietta tes- 
tified that he had no warning and did not see the approach- 
ing engine owing to steam and smoke from the passenger 
train, which had just passed upon the other track: The en- 
gineer and fireman of the backing engine testified that 
they did not see Marietta until after he was run over by 
the engine and gave no signal or warning of its approach, 
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The case was brought, and by the state court was tried, 
under the state law. No objection reviewable in this court 
involves the correctness of the charge of the trial court 
submitting the questions of. negligence and contributory 
negligence to the jury. The Company brings the case 
here because it contends that it alleged and showed that 
it was an interstate railroad, engaged in the carriage of 
freight and passengers between States, and that the train 
of cars from which the engine which struck Marietta was 
detached and to which it was returning was engaged in 
interstate commerce; that inasmuch as he was a section 
man or track man, employed to work upon the track of an 
interstate railroad, and was proceeding to his work at the 
time of his injury, both parties were engaged in inter- 
state commerce and the Federal Employers’ Liability 
Act applied to the case, and that because of the refusal 
of the trial court to charge as to assumption of risk 
the Company was deprived of the benefit of that de 
fense. 

The Court of Appeals treated the case as one controlled 
by the state law, and held that the Employers’ Liability 
Act did not apply, as in its view Marietta was not en- 
gaged at the time of his injury in interstate commerce, 
and affirmed the ruling of the trial court in refusing the 
two requests to charge which are the basis of the assign- 
- ments of error in this court. These requests were: (1) ‘‘If 
the plaintiff, for his own convenience, voluntarily went 
along the tracks of the railroad, and this railroad was being 
at the time used and operated as a highway of interstate 
commerce, he assumed the risk and danger of so using 
the tracks”; and (2) “If the plaintiff in getting off the 
track on which he saw a train approaching could with 
safety and reasonable convenience have stepped to the 
right or south of such track, and by his own choice stepped 
on to a parallel track and was struck by a train on such 
parallel track, he assumed the risk of such choice.” The 
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refusal to give these requests raises the only federal ques- _ 
tion in the case. 

Conceding, without deciding, that the Federal Em- 
ployers’ Liability Act applied to the circumstances of this 
case, nevertheless the two requests were properly refused. 
A request to charge must be calculated to give the jury 
an accurate understanding of the law having reference to 
the phase of the case to which it is applicable. Norfolk & 
Western Ry. Co. v. Earnest, 229 U. 8. 114, 119. The first 
request simply asked a broad charge that if the plaintiff 
voluntarily, for his own convenience, went upon the tracks 
of the railroad, and the railroad was at the time being used 
and operated as a highway of interstate commerce, he 
assumed the risk and danger of so using the tracks. This 
request omitted elements essential to make assumption 
of risk applicable to the case. It failed to call attention 
to the circumstances under which the testimony tended 
to show the plaintiff was using the tracks at the time, and 
the knowledge of conditions which should have been taken 
into consideration in order to attribute assumption of risk 
to him. It failed to take into account the undisputed 
testimony that the engine ran into Marietta without signal 
or warning to him. Under such circumstances the injured 
man would not assume the risk attributable to the neg- 
ligent operation of the train, if the jury found it to be such, 
unless the consequent danger was so obvious that an 
ordinarily prudent person in his situation would have 
observed and appreciated it. Chesapeake & Ohio Ry. 
Co. v. De Atley, 241 U.S. 310, 313, 314; Chesapeake 
& Ohio Ry. Co. v. Proffitt, 241 U. S. 462, 468, and cases - 
cited. . 

The second request pertained to the conduct of the 
plaintiff, in view of the particular situation, and what he 
should have done to protect his safety, considering his 
danger at the time, and is open to the same objections. 
This request did not cover the elements of assumed risk. 
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and was more properly applicable to the defense of con- 
tributory negligence, concerning which the court must 
be presumed to have given proper instructions to the 
jury. 

Affirmed. 





FARMERS IRRIGATION DISTRICT ET AL. ». 
STATE OF NEBRASKA ON THE RELATION OF 
O’SHEA. 


ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA. 


No. 215. Submitted April 25, 1917.—Decided June 4, 1917. 


Under § 3438 of the Revised Statutes of Nebraska, 1913, as construed 
by the Supreme Court of the State, the owner of an irrigation canal 
may be compelled to bridge it. to afford access between the lands of 
another which are intersected by it, although the canal was built 
across the lands by one who owned them at the time and who sold the 
separated parcels by successive conveyances to their present owner, 
after the canal had been long in operation and after it had been dis- 
posed of to another interest. 

In virtue of the right to affix conditions to grants of corporate power, 
the State of Nebraska, in granting appellant Irrigation District the 
privilege of obtaining lands for canals, etc., by condemnation, was 
justified in imposing, by the same law, the duty to build bridges 
without further compensation in the circumstances indicated in the 
preceding paragraph, and appellant, having accepted the privilege 
cum onere, can not complain that its property is taken in violation 
of the due process clause of the Fourteenth Amendment when the 
requirement is enforced, even though the right of way for the par- 
ticular canal in question was acquired without resort to condemna- 
tion. 

A state law laying a duty upon all owners of irrigation canals to con- 
struct bridges over them for the benefit of abutting lands does not 
violate. the equal protection clause of the Fourteenth Amendment 
in not embracing canals devoted to other uses. 

98 Nebraska, 239, affirmed. 
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THE case is stated in the opinion. 
Mr. F. A. Wright for plaintiffs in error. 


Mr. Thomas M. Morrow and Mr. William Morrow for 
defendant in error. 


Mr. Justice Day delivered the opinion of the court. 


Peter O’Shea filed his petition in the District Court of 
Scotts Bluff County, Nebraska, alleging, among other 
things, that the Farmers Irrigation District is a corpora- 
tion organized and existing under and by virtue of an act 
to provide for the organization and government of irriga- 
tion districts, and to provide for acquiring the right of way 
to build irrigation ditches or canals, and other property, 
for the dividing of certain portions of the territory of the 
State of Nebraska into irrigation districts, and for the pur- 
pose of buying irrigating canals already constructed, or 
partially constructed, and paying for the same; that the 
Farmers Irrigation District is the owner of an irrigation 
canal in Scotts Bluff County, Nebraska, which canal’ 
intersects certain described real estate owned by the 
relator; that that portion of this real estate lying north | 
of the right of way of the canal does not abut upon any 
public highway, nor has the relator any private way from 
this real estate lying north of the canal to any highway; 
that the only convenient way by which the real estate on 
the north side of the canal can be used with that on the 
south side is to construct a bridge across the canal; that 
that portion of the land lying south of the canal abuts upon 
a public highway, but that portion lying north of the right 
of way of the canal is completely cut off from any public 
highway, because of the fact that the canal forms an im- 
passable barrier unless a bridge is constructed over the 
same; that the portion of said real estate north of said 
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canal is a quarter of a mile from the east side of the same 

to a public highway, and is also a distance of a quarter of 
a mile from the west side of said real estate to a public 
highway, and is also a distance of one-half mile from the 
north side of the same to a public highway, without any 
private way leading to any highway, and the lands be- 
tween the east, west and north side of said real estate, 
and the public highways, are held in private ownership; 
that it is necessary for the free and convenient use of the 
lands on both sides of the canal by the owner thereof that 
the owner of the canal erect a suitable and convenient 
bridge across the canal; that demand has been made upon 
the respondents to erect a bridge across the canal at a 
point to be indicated by the relator on these premises, 
and that respondents have refused to erect such bridge; 
that the owner of the premises has no way of ingress and 
egress from that portion of the premises lying north of the 
right of way of the canal except through. the private 
property of others. Wherefore, relator prayed that an 
alternative writ of mandamus issue to the respondents, 
commanding them forthwith to erect a suitable and con- 
venient wagon bridge over the canal at a point to be 
designated by the relator, or to show cause why a per- 
emptory writ of mandamus should not issue. 

The alternative writ of mandamus was issued as prayed 
for, and the respondents thereupon appeared and an- 
swered, alleging that in and prior to the year 1906 the 
land on both sides of the canal was owned by the Tri-State 
Land Company; that said Tri-State Land Company while 
the owner of said land caused an irrigation ditch or canal 
to be constructed over and across the same, which irriga- 
tion ditch is the same now owned by the Farmers Irriga- 
tion District, the Tri-State Land Company originally 
being the owner of both the land and the irrigation ditch; 
that thereafter the Tri-State Land Company sold and 
conveyed the canal together with the right of way to the 
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Farmers Mutual Canal Company, and the latter com- 
pany thereafter sold and conveyed the canal and the right 
of way to the respondent, the Farmers Irrigation District, 
which now holds the same; that the Tri-State Land Com- 
pany treated the parcel of land lying north of the canal 
and the parcel lying south of the canal as two separate 
tracts and parcels of lands; that the Tri-State Land Com- 
pany conveyed these tracts at different times and as sep- 
arate parcels to the relator, Peter O’Shea, and that O’Shea 
purchased the lands after the construction of the irrigation 
canal and at different times as two separate and distinct 
_ tracts of land divided from each other by the right of way 
and canal of the Farmers Mutual Canal Company; and 
that therefore the rights of the relator, O’Shea, are de- 
rived from and through the Tri-State Land Company 
and that he has no greater or other right in the premises 
than the Tri-State\Land Company would have. 

The respondents for a further defense alleged that § 3438 
of the Revised Statutes of the State of Nebraska for the. 
year 1913, which attempts to confer the right on land 
owners under certain circumstances to-compel the owners 
of irrigation canals to build bridges thereover is unconsti- 
tutional, null and void; that said section deprives the 
respondent, Farmers Irrigation District, of its property | 
without due process of law and deprives it of equal pro- 
tection of the laws, and is class legislation in that it pur- 
ports to require the building of certain bridges only by 
the owners of irrigation canals and does not apply to 
other canals of similar nature carrying water, such as 
drainage canals and mill races. 

The case coming to trial, it was ordered by the court 
that a peremptory writ of mandamus be denied and that 
the action be dismissed.. Appeal was taken to the Supreme 
Court of Nebraska, which court reversed the judgment 
and granted a peremptory writ of mandamus, 98 Nebraska, 
239, and a writ of error brings the case to this court. 
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This action was brought under the terms of § 3438, Re- 
vised Statutes of Nebraska, 1913, which reads: 

“Any person, company, corporation, or association 
constructing a ditch or canal through the lands of any 
person, company, or corporation having no interest in 
said ditch or canal shall build such ditch or canal in a 
substantial manner so as to prevent damage to such land; 
in all cases where necessary for the free and convenient 
use of lands on both sides-of the ditch or canal by the 
owner or owners of such lands, the owner or those in con- 
trol of such ditch shall erect substantial and convenient 
bridges across such canal or ditch, and they shall erect 
and keep in order suitable gates at the point of entrance 
and exit of such ditch through any enclosed field.” 

It appears from a stipulation between the parties to 
this case that during the year 1906 the Tri-State Land 
Company was the owner of the lands here involved, and 
that during that year it constructed this canal over the | 
lands; that afterwards, in 1909, the canal and right of way 
were conveyed to the Farmers Mutual Canal Company, 
which company on the seventeenth day of December, 1912, 
conveyed the same to the Farmers Irrigation District; 
that on April 25, 1910, the Tri-State Land Company con- 
veyed to O’Shea the parcel of land lying north of the canal, 
and on July 14, 1911, the parcel of land lying south of the 
canal, and that these are the only conveyances under 
which O’Shea claims title; that at the times of these con- 
veyances the canal was fully completed, and had been in 
operation a number of years, the canal being built forty- 
six feet wide on the bottom with a carrying capacity of at 
least seven feet in depth, and constructed by excavating 
to a depth of about three feet in the ground, and with 
banks above the natural surface of the ground to a height 
of about eight feet, with a slope of one and one-half to one. 

The District Court of Scotts Bluff County, Nebraska, 
held that the portion of the land occupied by the right of 
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way of the irrigation canal was never owned by Peter 
O’Shea, and for that reason denied his right to a writ of 
mandamus. The Supreme Court of Nebraska held that 
while the canal was built over the land by the then owner 
of the land, nevertheless under the statute it was the duty 
of the present owner of the canal to build the bridge re- 
quired by the act. 

The Supreme Court of the State construed § 3438, Re- 
vised Statutes of Nebraska, 1913, as applicable to the 
situation here presented, inasmuch as it applies. to “‘all 
cases,’ and held that the fact that the Tri-State Land 
Company, when the canal was constructed, owned the 
land upon which it was built and on both sides of the 
canal did not relieve the Farmers Irrigation District, 
successor in title to the Tri-State Land Company in the 
ownership of the canal, from the statutory obligation to 
build the bridge at the instance of one who subsequently 
purchased the adjacent lands. There is much discussion 
of the meaning of the statute in the opinion of the court 
with which we have nothing to do upon this writ of error. 
The construction of the state statute by the highest court 
of the State is conclusive in this court. 

The questions here to be decided arise under the Four- 
teenth Amendment to the Federal Constitution, it being 
contended by the plaintiffs in error that the property of 
the Farmers Irrigation District was taken for private use 
without compensation, and that the statute as construed 
by the state court has the effect to deprive it of the equal 
protection of the laws. 

The Farmers Irrigation District is incorporated under a 
statute (Laws of Nebraska, 1895, pp. 269, 277), which 
gives it the right to enter upon any land in the district 
and to locate the line for any canals and necessary branches 
thereof, and to acquire, either by purchase or condemna- 
tion, all lands and waters and other property necessary 
for the construction, use, maintenance, repair and im- 
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provement of the canals and works, lands for reservoirs 
for the storage of water. It is also given the statutory 
authority to acquire by purchase any irrigation ditches, 
canals or reservoirs already constructed.. The Supreme 
Court of Nebraska, construing this statute as imposing 
the obligation to build bridges for the benefit of adjacent 
land owners, and reading the same in connection with the 
authority conferred upon the corporation to exercise the 
right of eminent domain, held that the company must take 
the burdens of the legislation with its benefits, and that 
having by its incorporation accepted the rights conferred 
under the statute of its creation it must exercise them 
within the limitations and upon the conditions therein 
named. In other words, it was held that the State had 
said to the corporation of its own creation: ‘“You may 
have the right to appropriate property to the public use 
which you are authorized to serve, but when the canals 
constructed for that purpose divide land so that it is nec- 
essary to connect the several portions thereof by bridges, 
you shall construct them at your own expense.” It is 
familiar law that a State may impose conditions, within 
constitutional limitations, upon the exercise of corporate 
authority conferred by it. The State was not obliged to 
confer upon this corporation the sovereign authority to 
take property by the right of eminent domain. When 
it did so, we do not think it took the property of the cor- 
poration without compensation when it also obliged the 
latter to comply with the conditions of this grant of power, 
one of which was that it should construct bridges under 
the circumstances now presented. 

Nor do we think it makes any difference that the cor- 
poration was not obliged to exercise the power of eminent 
domain to obtain this particular right of way. This right 
existed, was conferred by the State, and might be used to 
- construct other portions of the canal for the purposes in- 
tended. In this construction and application of the legis- 
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lation of the State we are unable to find the taking of © 
property without compensation, as is contended by the 
plaintiffs in error. 1 | 

As to the denial of the equal protection of the laws, this 
court has frequently held that there is nothing in this 
provision of the Fourteenth Amendment to prevent the 
States from reasonable classification of subjects for legisla- 
tive action. -This statute applies equally to alt owners of 
irrigation canals. The fact that it does not embrace canals 
constructed for other uses and purposes does not make it 
obnoxious to the equal protection clause of the Fourteenth 
Amendment. 

It follows that the judgment of the Supreme Court of 
Nebraska must be i 

Affirmed. 
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‘ERROR TO THE COURT OF APPEALS OF CRAWFORD COUNTY, 
STATE OF OHIO. 


No. 254. Argued May 3, 1917.—Decided June 4, 1917. 


In a limited liability contract governing an interstate shipment of live 
stock, it was stipulated, in accordance with provisions duly published 
and filed with the Interstate Commerce Commission, that the con- 
necting carrier’s liability for damage should be conditional upon the 
filing with its agent of a written notice of the shipper’s claim within 
five days from the removal of the stock from the cars, H. eld, reason- 
able and-valid: 

The right of parties to an interstate shipment to limit the carrier’s * 
liability for damage to the goods, in consideration of optional reduced 
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rates and in accordance with schedules and a form of contract duly 
published and filed with the Commission, is well settled. 

Such provisions for notice of claim and limited liability bind the par- 
ties until changed by the Commission. 

Reversed. 


THE case is stated in the opinion. 


Mr. William E. Cushing, with whom Mr. C. E. McBride 
and Mr. N. M. Wolfe were on the brief, for plaintiff in 
error. 


No brief filed for defendants in error. 
Mr. Justice Day delivered the opinion of the court. 


Suit was brought in the Common Pleas Court of Craw- 
ford County, Ohio, by Stone and Noble, present defend- 
ants in error, hereinafter designated as the plaintiffs, 
against the Lake Erie & Western Railroad Company and 
the present plaintiff in error, the Erie Railroad Company, 
to recover damages to certain horses shipped under bills 
of lading hereinafter referred to. Plaintiffs recovered a 
judgment in the court of original jurisdiction, and the 
same was affirmed by the Court of Appeals of Crawford 
County, to review which judgment a writ of error brings 
the case to this court. 

The horses were shipped under a contract designated 
“Timited Liability Live Stock Contract,’ which was 
executed in duplicate on the part of the Lake Erie & 
Western Railroad Company and the shippers. That con- 
tract contained the following stipulation: 

“That no claim for damages which may accrue to the 
said shipper under this contract shall be allowed or paid 
by the said carrier, or sued for in any court by the said 
shipper, unless a claim tor such loss or damage shall be 
made in writing, verified by the affidavit of the said shipper 
or his agent, and delivered to the Erie Ry. agent of said 
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carrier at his office in East Buffalo, N. Y., within five days 
from the time said stock is removed from said car or cars; 
and that if any loss or damage occurs upon the line of a 
connecting carrier, then such carrier shall not be liable 
unless a claim shall be made in like manner, and delivered 
in like time, to some proper officer or agent of the carrier 
on whose line the loss or injury occurs.” : 

At a trial some four years before the one in which a 
verdict and judgment were rendered against the Erie 
Railroad Company, a verdict and judgment were ren- 
dered in favor of the Lake Erie & Western Railroad Com- 
pany, and that company is out of the case: 

_ The suit was tried as to the Erie Railroad Company at 
the February Term, 1914, of the Common Pleas Court of 
Crawford County, and the court charged the jury, among 
other things, that it was conceded that no written claim 
was filed within five days after the shipments respectively 
arrived at their destinations, and submitted to the jury — 
the question whether this limitation was reasonable. 
The jury gave a verdict in favor of the plaintiffs for a sum 
which included the interstate shipments here involved 
and an intrastate shipment for which a Separate cause of 
action was stated in the amended petition. It is this 
judgment upon the lump sum which was affirmed by the 
Court of Appeals of Crawford County. 

For a defense the Erie Railroad Company set up, 
among other things, that the horses were shipped under 
the terms of the written live-stock contract above referred 
to; that this contract contained the requirement of notice 
already stated and gave a choice of two published tariff 
rates, the lower one based upon the agreed valuation of 
-hot exceeding one hundred dollars. for each horse. The 
recovery in the case was for the full value of the horses, 
- and not for the limited liability valuation. The answer 
further set up that each of the interstate shipments in 
question came into the hands of the Erie Railroad Com- 
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pany for transportation from Ohio to East Buffalo, New 
York; that its official. tariffs, classifications and rules 
applicable to such interstate shipments, and in print and 
in force at and during the term of shipments, were duly 
filed with the Interstate Commerce Commission, pur- 
suant to the acts of Congress. At the trial the Erie Rail- 
road Company put in evidence its tariff rates, showing 
the alternative rate based upon the lower valuation, and 
the contract’ containing the stipulation as to notice already 
set forth. 

‘The federal question here presented is whether the court 
was right in leaving to the jury the question of the reason- 
“ableness of the requirement that notice should be given 
within five days, and permitting the jury if it found that 
this limit was unreasonable to give a verdict in excess of 
the limited liability contracted for. 

This case requires little discussion, as the principles 
governing it have been settled by frequent decisions of 
this court. We need not stop to consider whether the 
requirement of the live-stock contract that a claim for 
damages should be presented within five days from the 
time the stock was removed from the cars was reason- 
able or not, for this question has been answered in favor 
of the reasonableness of such stipulation in the recent 
case of Northern Pacific Ry. Co. v. Wall, 241 U. S. 87. 
‘See also St. Louis, Iron Mountain & Southern Ry. Co. v. 
Starbird, 243 U.S. 592. 

In the case under consideration it appears that the re- 
dueed rates under which these horses were shipped and 
the limited liability arising from shipping under such re- 
duced rates were fixed by the tariff schedules and the form 
of limited liability contract duly published and filed with 
the Interstate Commerce Commission, as required by law. 
These rates and that contract which contained the notice 
requirement thus became binding upon the parties until 
changed by order of the Commission. This is too well 
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settled to need discussion. The rules and regulations, 
-duly published and filed, which in any wise affect the rates 
or the value of the service to be rendered are controlling 
upon both parties to the shipping contract. (Act of 
June 29, 1906, 34 Stat. 586, §2.) The binding force of 
these contracts and regulations has been affirmed in many 
cases; among them, Kansas City Southern Ry. Co. v. Carl, 
227 U. 8. 639, 652; Boston & Maine Railroad v. Hooker, 
233 U.S. 97, 112; Louisville & Nashville R. R. Co. v. Maz- 
well, 237 U. S. 94, 98; Great Northern Ry. Co. -v. O’Connor, 
232 U.S. 508, 515; Pierce Co. v. Wells, Fargo & Co., 236 
U.S. 278, 285; Southern Railway Co. v. Prescojt, 240 U. S. 
632, 638; Cincinnati, New Orleans & Texas Pacific Ry. 
Co. v. Rankin, 241 U. 8. 319; Norfolk Southern R. R. Co. 
v. Chatman, ante, 276. | 
It follows that the judgment of the Court of Appeals of 
Crawford County must be reversed and ihe cause re- 
manded to that court for further proceedings not incon- 
‘sistent with this opinion. 
Reversed. 





. 
ATCHISON, TOPEKA & SANTA FE RAILWAY COM- 
PANY v. UNITED STATES. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE . 
NINTH CIRCUIT. 


No. 267. Argued May 4, 1917.—Decided June 4, 1917. 


The Hours of Service Act of March 4, 1907, 34 Stat. 1415, is remedial, 
passed to protect both public and employees from the dangers 
arising from overwork in railway employment, and should be con- 
strued, in effectuation of this purpose, as requiring the carrier to do 
all reasonably within its power to confine the hours of service within 
the limits stated. 
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It was the intention of the proviso in § 3, not to relieve the carrier-from 

_ a diligent effort to avoid exceeding the limits of service which the 

. act specifies, but only to afford relief in cases where service beyond 
those limits is necessarily entailed by the causes mentioned i in the 
proviso. 

If, as the result of delay due to unavoidable accident, a train crew will 
not be able to take the train to the terminal of their normal run 
without serving beyond the time limit prescribed by the act, it be- 
comes the carrier’s duty to prevent such excessive service by sub- 

stituting a fresh crew whenever, in the exercise of all reasonable 
diligence, it is able to do so. 

220 Fed. Rep. 748, affirmed. 


THE case.is stated in the opinion. 


Mr. Paul Burks, with whom Mr. Robert Dunlap, Mr. E. 
W. Camp and Mr. Gardiner Lathrop were on the brief, ‘for 
plaintiff in error. 


Mr. Assistant Atlorney General Underwood, with whom 
Mr. Alex Koplin was on the brief, for the United States. 


Mr. Justice Day delivered the opinion of the court. 


The United States brought an action in the District 
Court of the United States for the Southern District of 
California, Southern Division, against the Atchison, 
Topeka & Santa Fe Railway Company, to recover the 
sum of $1500 for three alleged violations of the Hours of 
Service Act of March 4, 1907, 34 Stat. 1415, 1416, the 
relevant. parts of which are as follows: 

‘Sec. 2. That it shall be unlawful for any common car- 
rier, its officers or agents, subject to this Act to require or 
permit any employee subject to this Act to be or remain 
on duty for a longer period than sixteen consecutive hours, 
and whenever any such employee of such common car- 
rier shall have been continuously on duty for sixteen hours 
he shall be relieved and not required or permitted again 
to go on duty until he has had at least ten consecutive 
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hours off duty; and no such employee who has been on 
duty sixteen hours in the aggregate in any twenty-four- 
hour period shall be required or permitted to continue or 
again go on duty without having had at least eight con- 
secutive hours off duty: . . 

“Sec. 3. . . . Provided, That the provisions of this 
Act shall not apply in any case of casualty or unavoidable 
accident or the act of God; nor where the delay was the 
result of a cause not known to the carrier or its officer 
or agent in charge of such employee at the time said em- 
ployee left a terminal, and which could not have been 
foreseen. . . 

From the sUpiiated facts the following appears: That 
the Atchison, Topeka and Santa Fe Railway Company is 
a corporation duly organized and existing under the laws 
of Kansas, and was at the times mentioned in the com- 
plaint a common carrier engaged in interstate commerce 
by rail. That at the times mentioned in the petition this 
railway company operated a certain interstate passenger 
train from Los Angeles, California, to Phoenix, Arizona, 
known as train No. 18, and a similar train from Phoenix to 
Los Angeles known as train No. 17. That this latter train 
customarily, and on the dates in question, moved from 
Phoenix to Parker, Arizona, in charge of train and engine 
crews, which crews were changed at Parker, where there 
was attached to the train an engine in charge of a crew 
which ran from Parker to Barstow, California, a distance 
of 183.5 miles. That at Parker train No. 17 was taken 
in charge of and handled from that point to Los Angeles, 
a distance of 335.3 miles, by a passenger train crew, 
consisting of a conductor and two brakemen, who were 
the employees of the railroad company mentioned in the 
complaint. 

That the terminals for the passenger train crews en- 
gaged in the operation of trains Nos. 17 and 18 are Los 
Angeles and Parker. That the employees described in 
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the complaint resided and had their homes in Los Angeles, 
from which point they customarily left for Parker in charge 
of train No. 18, which arrived at Parker at or about 1:15 
o’clock A. M., whereupon they were relieved until 10:40 
o’clock P. M., on the same day. That during the interval 
they were permitted to enjoy the accommodations for 
rest at Parker, which was their ‘‘away-from-home- 
terminal.”’ That at 10:40 o’clock P. M. they reported for 
the return trip to Los Angeles on train No. 17, and cus- 
tomarily reached Los Angeles at or about 10:15 o’clock 
A. M. on the next day, from which time until 10:30 o’clock 
P. M. on the following day they were not on duty, and 
during that time they were permitted to repair to and 
remain at their respective homes in Los Angeles, which 
was their ‘‘home-terminal.” 

That on October 2nd and 3rd, 1912, passenger train 
No. 17 was operated between Parker and Los Angeles 
by the employees named in the complaint, and that they 
were compelled to be and remain on duty in connection 
with the movement of that train from 10:40 o’clock P. M. 
on October 2nd, until 8:25 o’clock P. M. on October 3rd, 
under the circumstances hereinafter set forth. 

That the employees named reported for duty at Parker, 
at 10:40 o’clock P. M. on October 2nd, and at 11:10 o’clock 
P. M. departed from Parker in charge of train No. 17, 
which arrived at Barstow, California, at 7:10 o’clock A. M. 
on October 3rd, having been delayed for a period of two 
hours and thirty minutes on account of washouts, the 
cause of this delay not being known to the defendant, or 
to any of its officers or agents in charge of the employees 
at the time they left Parker, and incapable of being fore- 
seen. That train No. 17 was scheduled to leave Barstow 
at 4:45 o’clock A. M. on October 3rd, but by reason of the 
delay in reaching Barstow it actually left that point at 
7-45 o’clock A. M., with ample time then remaining to 

‘reach Los Angeles within less than sixteen hours after 
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the conductor and brakemen entered upon their service, 
but at 8:30 o’clock and while the train was being operated 
between Barstow and San Bernardino, California, an axle 
broke under the tank of the engine, whereby. the move- 
ment of the train was necessarily and unavoidably delayed 
for a period of six hours and ten minutes, with the result 
that instead of reaching San Bernardino at 7:35 o’clock 
A. M., according to its usual schedule, or at 10:35 o’clock 
A. M., as it would have done but for the delays in reaching 
and leaving Barstow, it actually arrived at San Bernardino 
at 5:30 o’clock P. M., and that instead of reaching Los 
Angeles at 10:15 o’clock A. M., in accordance with its 
usual schedule, or at 1:16.0’clock P. M., as it would have 
done but for the delays in reaching and leaving Barstow 
had there been no-further delays, it actually reached Los 
Angeles at 8:25 o’clock P. M. on October 3rd, the em- 
ployees having been on duty for twenty-one hours and 
forty-five minutes. That the breaking of the axle whereby 
the train was delayed for six hours and ten minutes was 
a casualty and an unavoidable accident, and the delay 
to the train caused thereby was the result of causes not 
known to defendant, or to any of its officers or agents in 
charge at the time the employees left Parker, and which 
could not have been foreseen. 

That train No. 17, after having been delayed in reaching 
and leaving Barstow, and after having been delayed six 
hours and ten minutes by the broken axle, proceeded to 
Los Angeles in charge of the employees who were in charge 
when it left Parker, and that in going to Los Angeles the 
train and employees passed through the station of San — 
Bernardino, California, which is a point known aid desig- 
nated as a division terminal, and which was a place ap- 
pointed and customarily used as a terminal from and to 
which crews of certain other passenger and freight trains 
of the defendant brought their trains, but which was not 
a terminal for train crews in charge of trains Nos. 17 and 18 
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or of any other trains operating between Parker and Los 
Angeles. That at and previous to the time the employees 
in charge of train No. 17 had been continuously on duty 
for a period of sixteen hours, defendant had in its employ 
at Los Angeles and also at San Bernardino passenger, 
train crews .which were customarily assigned to other 
passenger trains, and crews which were subject to call 
which were customarily used in operating freight trains, 
who were qualified should necessity require to operate 
passenger trains between San Bernardino and Los Angeles. 
That the employees in charge of train No. 17 could have 
been relieved at San Bernardino and the train placed in 
charge of one of such other freight or passenger train 
crews at a time which would-have permitted the employees 
in charge of train No. 17. to ‘‘deadhead” from San Ber- 
nardino to Los Angeles on that train without performing 
any service. 

That before the delay of six hours and ten minutes which 
resulted from the broken axle had expired, and before the 
damage which had caused such delay had been repaired, 
and before the train left the point where the damage 
occurred, it was known to the defendant and its officers 
and agents that such employees would have been on duty 
in excess of sixteen hours by the time they reached San 
Bernardino, but that. no effort was made to relieve them 
before they had been on duty continuously in excess of 
sixteen hours, either previous to or at the time of their 
arrival at San Bernardino, or at any time before they 
reached Los Angeles. 

That it is commonly understood by railroad men with 
a knowledge of the practical operation of trains that the 
word ‘‘terminal” has reference to certain train, or trains 
or certain crew or crews, and means the beginning or the 
end of the employee’s run or the point at which in the 
regular course of business he would go on duty as a mem- 
ber of a particular crew, or at which in the regular course 
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of business he would cease to be a member of such crew 
of a particular train and be relieved from duty. 

Judgment was rendered in the sum of $100 upon each 
cause of action against the railroad company. Upon pro- 
ceedings in error,- this judgment was affirmed by the 
United States Circuit Court of Appeals for the Ninth 
Circuit (220 Fed. Rep. 748), and a writ of certiorari brings 
the case here. 

It is the contention of the railroad company that the 
detention in service beyond the period prescribed by the 
statute being due to an unavoidable accident, the limita- 
tion of the statute for that trip was at an end and the 
company was not liable for the penalty ir-posed because 
of the extra service required upon that trip. On the other 
hand, the Government insists that in view of the prime 
purpose of the statute to limit the hours of service so as to 
keep within the time prescribed, and not to subject the 
men to service beyond these hours, it was the company’s 
duty to relieve the crew at San Bernardino by supplying 
their places with others instead of keeping them on duty 
to Los Angeles, thereby requiring service in excess of that 
permitted by the statute. . 

Considering these opposing contentions, it must be 
remembered that the purpose of the act was to prevent 
the dangers which must necessarily arise to the employee 
and to the public from continuing men in a dangerous and 
hazardous business for periods so long as to render them 
unfit to give that service which is essential to the protec- 
tion of themselves and those entrusted to their care. It is 
common knowledge that the enactment of this legislation 
was induced by reason of the many casualties in railroad 
transportation which resulted from requiring the dis- 
charge of arduous duties by tired and exhausted men whose 
power of service and energy had been so weakened by over- 
work as to render them inattentive to duty or incapable 
of discharging the responsible labors of their positions. 


| ATCHISON, T. & 8. F. RY. CO. ». UNITED STATES. 343 


244 U.S. Opinion of the Court. 


To promote the end in view, so essential to public and 
private welfare, Congress, in this Hours of Service Act, 
provided the limitations named upon the hours of service. 
The act is remedial and in the public interest, and should 
be construed in the light of its humane purpose. Congress 
also realized that it might be impracticable in all cases to 
keep the employment within the hours fixed in the act, 
and added a proviso to relieve from the general application 

_of the requirements of the law so that it might not apply 
when the employment beyond the periods named was 
caused by casualty or unavoidable accident or the act of 
God, or where the delay was the result of a cause not 
known to the carrier or its officer or agent at the time the 
employee left a terminal, .and which could not have been 
foreseen. 

It was not the intention of the proviso, as we read it, 
to relieve the carrier from the exercise of diligence to com- 
ply with the general provisions of the act, but only to re- 
lieve it. from accidents arising from unknown causes which 
necessarily entailed overtime employment and service. 
United States v. Dickson, 15 Pet. 141. It is still the duty 
of the carrier to do all reasonably within its power to 
limit the hours of service in accordance with the require- | 
ments of the law. . 

Applying this view to the present case, it was the duty 
of the company, after the breakdown between Barstow 
and San Bernardino, to use all reasonable diligence to 
avoid the consequences of the unavoidable accidents 
which had delayed the movement of the train and to 
relieve the crew by the means.practically at hand. This 
the company might have done by putting on a relief crew 
at San Bernardino instead of permitting an already ex- 
hausted crew, when their condition is judged by the service 
performed, to hazard their own lives and safety as well 
as the safety of others by continuing the journey to Los 
Angeles. 
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The requirement of continued service after the train 
reached San Bernardino was not occasioned by the un- 
foreseen accidents, but was the direct consequence of the 
failure of the company to relieve the employees by the 
substitution of a fresh crew, as the record shows could 
readily have been done. 

It is contended by the company that this construction 
of the statute is opposed to that given by the Interstate 
Commerce Commission, the body entrusted by Congress 
with the enforcement of the act, and is against the under- 
standing of the law which the Commission had given the 
company to believe would be enforced. 

It appears that two constructions of the act have been 
given by the Interstate Commerce Commission ; one on 
March 16, 1908, as follows: 

“The instances in which the act will not apply include 
only such occurrences as could not be guarded against; 
those which involved no neglect or lack of precaution on 
the part of the carrier, its agents, or officers; and they 
serve to waive the application of the law to employees on 
trains only until such employees, so delayed, reach a ter- 
minal or relay point.” 

This construction would plainly require the railroad 
company to have substituted a new crew at San Ber- 
nardino and not to require the further service to Los 
Angeles. The other construction, and the one which the 
company contends should be controlling, was given later, 
on May 24, 1908, and is as follows: 

“Section 3 of the law provides that: ‘The provisions of 
this Act shall not apply in any case of casualty or un- 
avoidable accident or act of God; nor where the delay was 
the result of a cause not known to the carrier or its officer 
or agent in charge of such employee at the time said em- 
ployee left a terminal, and which could not have been 
foreseen.’ eget 

“Any employee so delayed may therefore continue on 
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duty to the terminal or end of' that run. The proviso 
removes the application of the law to that trip. (See Rule 
287.)” . 

- These possibly diverse rulings of the Commission were 
rescinded on April 9, 1917, by the following order of the 
Commission: ; 

‘“‘Conference Rulings 88 (b) and 287 (i), relating to the 
Hours-of-Service-Law, rescinded, for the reason that they 
were issued as informal expressions of the Commission’s 
views to act as guides until the questions could be ju- 
dicially interpreted, and they having been judicially inter- 
preted and are now before the court on appeal there is no © 
eet occasion for these former views of the Commis- 
sion.’ 

If the construction contended for by the company be 
adopted, it would follow that the employees might be | 
kept in service for indefinite periods, until the termination 
or end of the run should be reached, which it is not difficult 
to suppose might require many hours of service beyond 
the limitations prescribed in the body of the act. This 
construction would defeat the purpose of the act by per- 
mitting the employees to endanger themselves and the 
public by the continued service of tired and exhausted 
men. We reach the conclusion that in keeping the crew 
in service beyond San Bernardino the Company was guilty 
of a violation of the statute. 

We find no error in the judgment of the Circuit Court of 
Appeals, and the same is 

Affirmed. 


Mr. Justice McReynotps took no part in the con- 
sideration or decision of this case. 
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WESTERN OIL REFINING COMPANY », LIPS- 
COMB, CLERK OF THE COUNTY COURT OF 
MAURY COUNTY, TENNESSEE, AS SUCCESSOR 
OF THOMAS. 


ERROR TO THE SUPREME COURT OF THE STATE OF 
TENNESSEE. 


No. 168. Submitted March 23, 1917.—Decided June 4, 1917. 


It is the essential character of commerce which determines whether it 
is interstate or intrastate, and not the accident of through or local 
bills of lading. 

Where commodities are in fact destined from one State to another, a 
rebilling or reshipment en route does not of itself break the con- 
tinuity of the movement or require that any part be classified dif- 
ferently from the remainder. 

Plaintiff, an Indiana corporation, for the purpose of filling orders taken 
by its salesmen in Tennessee, shipped into that State a tank car of 
oil and a carload of barrels and filled the orders from the cars through 
a traveling agent, who drew the oil from the tank into the barrels, 
or into others furnished by the customers, and made delivery to the 
latter, collecting the price at the time. The cars were billed to the 
plaintiff to a point in Tennessee where part of the orders was filled, 
and thence rebilled to the plaintiff to another point in that State 
where the remaining orders were filled and the supply of oil and 
barrels exhausted, this in pursuance of plaintiff’s plan and intention 
at the time of original shipment that the cars should remain at the 
first place only long enough to fill the orders from there and should 
then proceed to the second. Held, that the movement of the goods 
to the first place and its continuance thence to the second were con- 

“nected parts of a continuing interstate commerce movement to the 
latter, and that plaintiff could not be subjected to an occupation 
or privilege tax under the law of Tennessee because of the sales 
consummated at either destination. 

Reversed. © 


THE case is stated in the opinion. 


Mr. H.C. True and Mr. A. L. Dorsey for plaintiff in error. 
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Mr. Frank M. Thompson, Attorney General of the State 
of Tennessee, for defendant in error. 


Mr. Justice VAN DEVANTER delivered the opinion of 
the court. 


This was a suit by an Indiana corporation to recover 
money paid under protest as an occupation or privilege 
tax in Tennessee. The plaintiff had an oil refinery in 
Illinois and a steel barrel factory in Indiana and was selling 
the products of its refinery and factory upon orders taken 
by traveling salesmen in its employ. For the purpose of 
filling orders so taken in Maury County, Tennessee, it 
shipped into that county from its refinery a tank car of oil 
and from its factory a car of steel barrels. Both cars were 
billed to the plaintiff at Columbia, in that county, and, 
aiter the orders from that place were filled, were rebilled 
to the plaintiff at Mount Pleasant, in the same county, 
where the orders from the latter place were filled. At 
both places the orders were filled directly from the cars 
by a traveling agent of the plaintiff and the purchase 
price was collected at the time—this being what was con- 
templated when the orders were taken. If the order was 
for both oil and barrels the oil was drawn out of the tank 
car into the barrels and the two were jointly delivered, | 
and if oil alone was ordered it was drawn from the tank 
car into barrels otherwise provided by the buyer. When 
the cars were originally shipped they contained just the 
quantity of oil and the number of barrels required to fill 
the orders from the two places, and the plaintiff intended 
that they should remain at Columbia only long enough 
‘to fill the orders from that place and then should be sent 
to Mount Pleasant so the orders from that place could also 
be filled. The quantity of oil and the number of barrels 
required to fill the orders from Mount Pleasant were in the 
cars continuously from the time of the original shipment 
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until the cars reached that place. The plaintiff had no 
office or local agent in Tennessee, nor any oil depot, storage 
tank or warehouse in that State. 

The statute, c. 479, Acts 1909, § 4, under which the 
tax was exacted and paid, provides: 

“‘Each and every person, firm, partnership, corporation, 
or local agent having oil depots, storage tanks, or ware- 
houses for the purpose of selling, delivering, or distributing 
oil of any description, and each and every person, firm, 
partnership, corporation, or local agent using a railroad 
car or railroad depots for. such purposes, shall pay a 
privilege tax as follows.” 

The objection made to the tax, as applied in the circum- 
stances stated, was that it was a tax upon interstate com- 
merce and therefore violative of the commerce clause of 
the Constitution. In the county court judgment was 
given for plaintiff and this was reversed by the Supreme 
Court of the State, which held, first, that what was done 
up to and including the filling of the orders from Columbia 
was interstate commerce and the State could not exact 
a privilege tax therefor consistently with the commerce 
clause of the Constitution (see Western Oil Refining Co. v. 
Dalton, 131 Tennessee, 329), and, second, that what was 
done thereafter—rebilling and forwarding the cars from 
Columbia to Mount Pleasant and then filling the orders 
from that place—was intrastate commerce and afforded 
an adequate basis for exacting the tax. 

Of the first part of the decision it is enough to say it is 
supported by a long line of adjudicated cases in this court, 
among them being these: Caldwell v. North Carolina, 187 
‘U. 8. 622; Dozier v. Alabama, 218 U. 8. 124; Crenshaw v. 
Arkansas, 227 U. S. 389; Stewart v. Michigan, 232 U. 8. 
665. 

In the second part of the decision we think the court - 
erred. Unlike Gulf, Colorado & Santa Fe Ry. Co. v. Texas, 
204 U.S. 403, this is not a case where at the time of the 
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original billing the shipper had no purpose to continue 
the transportation beyond the destination then indicated; 
nor is it a suit, as was that, to penalize a carrier which 
rightly conformed its action to what was said in the bill 
of lading. On the contrary, it is a case where the shipper 
intended from the beginning that the transportation 
should be continued beyond the destination originally 
indicated and where there is nothing which requires that 
decisive effect be given to the bill of lading. Ordinarily 
the question whether particular commerce is interstate or 
intrastate is determined by what is actually done and not 
by any mere billing or plurality of carriers, and where 
commodities are in fact destined from one State to another 
a rebilling or reshipment er route does not of itself break 
the continuity of the movement or require that any part 
_ be classified differently from the remainder. As this court 
often has said, it is the essential character of the commerce, 
not the accident of local or through bills of lading, that 
is decisive. Southern Pacific Terminal Co. v. Interstate 
Commerce Commission, 219 U. S. 498; Ohio Railroad 
Commission v. Worthington, 225 U. 8. 101; Texas & New 
Orleans R. R. Co. v. Sabine Tram Co., 227 U. S. 111; 
Lousiana Railroad Commission v. Texas & Pacific Ry. 
Co., 229 U. 8. 336; Chicago, Milwaukee & St. Paul Ry. 
Co. v. Iowa, 233 U. 8. 334, 343; South Covington & Cin- 
cinnati Street Ry. Co. v. Covington, 235 U. S. 537, 545. 
Here, when the cars were started from Illinois and In- 
diana, it was intended by the shipper, as is expressly con- 
ceded, that they should be taken to Columbia, Tennessee, 
where a portion—a definite portion—of the contents of 
each was to be taken out and delivered, and that. the cars, 
with the remainder of the contents, should proceed to 
Mount Pleasant in the same State; and this is what ac- 
tually was done. Columbia was the destination of only 
a part of the merchandise, not of all. As to part it was 
merely the place of a temporary stop en route. .The orig- 
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inal billing to Columbia and the rebilling from there to 
Mount Pleasant operated in the same way as would an 
original billing to Mount Pleasant with the privilege of 
stopping en route at Columbia to deliver a part of the 
merchandise. Indeed, it is stipulated that the reason for 
not billing the cars through to Mount Pleasant in this way 
was because the carriers receiving the shipments ‘‘would 
not allow such stop-over privilege, though the same is 
allowed on nearly every other kind of shipment.’’ Cer- 
tainly the transportation of the merchandise destined to 
Mount Pleasant was not completed when it reached 
Columbia; nor was the continuity of its movement broken. 
by its temporary stop at that place. As to that mer- 
chandise the journey to Columbia and the journey from 
there to Mount Pleasant were not independent, each of 
the other, but in fact and in legal contemplation were con- 
nected parts of a continuing interstate movement to the 
latter place. 

It results that the tax was imposed for carrying on 
interstate commerce, and so was repugnant to the Con- 
stitution and void. 

Judgment reversed. 


The Cuier Justice dissents, being of opinion that the 
case is controlled by May v. New Orleans, 178 U. S. 496. 
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CHICAGO, MILWAUKEE & ST. PAUL RAILWAY 
COMPANY OF IDAHO »v. UNITED STATES. 


APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT. 


No. 176. Argued April 18, 19, 1917—Decided June 4, 1917. 


The power to establish forest reservations, bestowed upon the President 
by acts of Congress, includes the power to withdraw lands tempora- 
rily from disposition under the public land laws in order that they 
may be examined, and, if found suitable, may be permanently re- 
served as forests. 

An act of the Secretary of the Anterior in directing the making of 
a temporary withdrawal for forest reserve purposes is in legal con- 
templation the act of the President. 

Lands reserved for forest purposes, whether by temporary withdrawal! 
or permanent reservation, are ‘specially reserved from sale” within 
the meaning of § 5 of the general railroad right of way act of March 3, 
1875, c. 152, 18 Stat. 482, and also, like the military, park and 
Indian reservations therein mentioned, are set apart for a public 
purpose, and are not subject to the provisions of that act. 

Under the provision relating to the subject in the Act of March 3, 1899, 
c. 427, 30 Stat. 1233, a railroad right of way may be obtained over 
a temporary or permanent forest reservation only if in the judgment 
of the Secretary of the Interior the public interests will not be in- 
juriously affected thereby, and, in exercising his broad discretion 
under this provision, the Secretary may condition his approval of an 
application upon the prior filing of a stipulation, binding upon the 
applicant, respecting the use and enjoyment of the privilege granted, 
the prevention of forest fires, and compensation for timber cut or 
destroyed or for other injuries done to the reservation. 

‘Where, for the purpose of securing a right of way under the Act of 1899, 
supra, with immediate permission to proceed with construction 
work, a railroad company’s agent agreed in writing that it would 
later execute and abide by a stipulation touching its rights and con- 
duct in the reservation, but the agreement was made subject to 
ratification by the company, Held, that the company’s action in 
availing itself of the permission and proceeding with the construc- 
tion work with knowledge of the manner in which the permission 
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had been obtained, and its acceptance of ensuing benefits, amounted 
to an implied ratification of its agent’s agreement, binding the com- 
pany either to execute the required stipulation or to discontinue the 
construction and operation of its railroad within the reservation. 

A suit by the United States to enjoin a railroad company from con- 
structing and operating its road through a national forest in default 
of the execution and filing by it of a stipulation required by the 
Secretary of the Interior, and to obtain damages for timber cut and 
destroyed and for injury done in the course of the construction and 
operation of such railroad, is cognizable in equity, and a bill praying 
such relief is not multifarious. | 

The damages assessed against the appellant in this case are in part 
justified by the terms of the stipulation which it agreed to execute, 
and in other respects are sustained by the concurring decisions of 
the courts below. 

In the absence of either cross-appeal by the Government or objection 
by the appellant company, the court will not decide whether the 
decree, instead of commanding unconditionally that the company 
execute the stipulation agreed upon, should not have provided, in 
the alternative, for ousting the company from the reservation if it 
did not execute such stipulation within a certain time. 

218 Fed. Rep. 288, affirmed. 


THE case is stated in the opinion. 
Mr. F. M. Dudley and Mr. H. H. Field for appellant. 


Mr. Assistant Attorney General Kearful, with whom Mr. 
W. W. Dyar was on the brief, for the United States. 


Mr. Justice VAN DEvANTER delivered the opinion of 
the court. 


This is a suit by the United States to enjoin a railroad 
company from constructing or operating its railroad 
through a national forest reserve in Idaho unless it ex- 
ecutes and files with the Secretary of the Interior a stipula- 
tion required by that officer, and to obtain damages for 
timber cut and destroyed and injury done in the course 
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of the construction and operation of such railroad. In 
the District Court, 207 Fed. Rep. 164, and in the Circuit 
Court of Appeals, 218 Fed. Rep. 288, the Government 
prevailed. The railroad company prosecutes this appeal. 

The forest reserve had its inception in an order by the 
Commissioner of the General Land Office, made March 21, 
1905, temporarily withdrawing a large body of public 
lands from all disposal, save under the mineral land laws. 
The order was made by direction of the Secretary of the 
Interior with a view to the creation of a permanent forest 
reserve, under § 24 of the Act of March 3, 1891, c. 561, 26 
Stat. 1095, if after further examination that should re- 
ceive the President’s approval. The permanent reserve 
was created November 6, [906, by a proclamation of the 
President. Between the temporary withdrawal and the 
President’s proclamation the railroad company was in- 
corporated under the laws of Idaho and filed with the 
Secretary of the Interior a copy of its articles of incor- 
poration and due proofs of its organization. During the 
same period it also filed in the local land office a map or 
profile of its proposed railroad through the reserve, and 
after the President’s proclamation it filed in that office a 
second and then a third map. The line of the proposed 
road shown upon the second ‘map differed widely from 
that upon the first and the line shown upon the third 
. differed materially from those upon the others. The first 
and second maps, neither of which had been approved, 
were returned to the company as superseded by the third. 
It was filed May 10, 1907. At that time, as also before 
any map was filed, the regulations governing applications 
for railroad rights of way in forest reserves required the 
applicant to ‘enter into a stipulation respecting the use 
and enjoyment of the privilege, the prevention of forest 
fires, the compensation to be made for timber cut or 
destroyed and the duty of the company to pay for any 
injury otherwise done to the reserve.- 32 L. D. 481; 34 
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L. D. 583. One provision in the regulations said: ‘‘No 
construction can be allowed on a reservation until an 
application for right of way has been regularly filed in 
accordance with the laws of the United States and has 
been approved by the Department, or has been considered 
by this office or the Department, and permission for such 
construction has been specifically given.’ After filing the 
third map the company sought permission from the Forest 
Office to proceed with the construction of its railroad in 
advance of the approval of its map, and to that end its 
authorized representative, Mr. George R. Peck, in its 
behalf, signed and filed in the Forest Office the following 
memorandum: 

“Whereas, the Chicago, Milwaukee & St. Paul Railway 
Company of Idaho desires immediate permission from 
the Forest Service to begin construction of the company’s 
railroad in the Coeur d’Alene National Forest, Idaho, I 
hereby. promise and agree on behalf of the company that 
it will execute and abide by stipulations and conditions 
to be prescribed by the Forester in respect to said railroad; 
such stipulation and conditions to be as nearly as prac- 
ticable like those executed by the company on January 18, 
1907, in respect to its railroad within the Helena National 
Forest, Montana.” 

The Forester wrote upon the memorandum, and signed, 
an endorsement, saying: “Approved and bdvenes permis- 
‘sion given 2 construct, subject to ratification hereof by the 
company.” At the same time a telegram was sent to the 
supervisor of the reserve, saying: ‘‘Advance permission 
given today St. Paul Railroad Company to construct rail- - 
road through Coeur d’Alene, subject usual stipulations. 
Supervise clearing and piling and scale all timber cut.” 

There was no express ratification of the Peck memoran- 
dum, but shortly after it was made the company entered 
upon the reserve and actively proceeded with the con- 
struction of its road, which it would not have been per- 


CHICAGO, MIL. & ST. P. RY. v. UNITED STATES. 355 


244 U.S. Opinion of the Court. 


mitted to do without the memorandum. Not until the 
work had proceeded for some months was there any in- 
dication that the memorandum was not satisfactory to the 
company. It then declined to execute the stipulation 
called for by the memorandum and assigned as a reason 
that Mr. Peck had aeted upon the mistaken belief that 
the President’s proclamation creating the permanent 
reserve preceded the filing of the first map, when in fact 
the map was filed before the proclamation was issued, 
and that the execution of such a stipulation as was called 
for by the memorandum was indispensable, when, as 
the company asserted, it was entitled, under the Act of 
March 3, 1875, infra, to a right of way through the reserve 
without entering into any Stipulation or assenting to any 
conditions. But the officers of the Forest Service insisted, 
with the full sanction of the Secretary of the Interior and - 
of the Secretary of Agriculture, that the stipulation be 
executed and that without it the company was not en- 
titled to proceed. This resulted in a conference at which 
the company particularly requested that its construction 
work be not disturbed and assented to an arrangement 
for further ‘negotiations or, if need be, a “friendly law- 
suit.” Further negotiations failed and the present suit 
followed. When it was begun the road through the re- 
serve was nearly completed and was in operation, the 
construction being on the line shown on the third map. 
Approval had not been given to this map but had been 
withheld awaiting the company’s execution of the pre- 
scribed stipulation. 

The District Court, after concluding and announcing 
that the company was bound by the Peck memorandum 
and that the Government was entitled to a decree, gave 
the parties an opportunity to agree upon the form of 
- stipulation called for by that memorandum and then 
postponed the assessment of damages as a matter which 
might be affected materially by the terms of the stipula- 
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tion. Afterward the parties brought into court a form of 
stipulation, which they agreed was what was required by 
the Peck memorandum, and that form was adopted by 
the court, with the addition only of a paragraph declaring 
that the stipulation should be deemed to have been 
executed as of May 10, 1907, which was the date of the 
Peck memorandum, of the permission to proceed with the 
construction and of the filing of the map according to 
which the road was constructed. 

Rights of way for railroads over lands of the United 
States were granted only by special acts until March 3, 
1875, when Congress enacted a general law upon the sub- 
ject and confided its administration to the Land Depart- 
ment. Chap. 152, 18 Stat. 482. But that law, by its 
fifth section, was declared to be inapplicable to “any 
military, park, or Indian reservation, or other lands 
specially reserved from sale.” Lands in a forest reserve 
not only are specially reserved from sale, but, like those 
in the reservations particularly named, are set apart for 
a public purpose. Act June 4, 1897, c. 2, 30 Stat. 34-36. 
That they come within the excepting provision of the 
fifth section, as do lands in other public reservations, 
is plain. Both Congress and the Land Department have 
so regarded them. House Report No. 1212, 54th Cong., 
Ist sess.; House Report No. 1790, 55th Cong., 3rd SeSS. ; 
Brainard and Northern Minnesota Ry. Co., 29. L. D. 257. 
Thus the company neither did nor could acquire a right 
of way over these lands under the law of 1875. And this 
is true notwithstanding the preliminary steps taken, as 
before recited, in advance of the creation of the per- 
manent reserve. The temporary withdrawal was made 
several months before any of those steps were taken— 
indeed, before the company came into existence—and 
remained in force until the permanent reserve was created. 
While the withdrawal was in force it was as much of an 
obstacle to the acquisition of a railroad right of way over 
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these lands as was the permanent reserve thereafter. The 
power to establish the reserve included the power to make 
the temporary withdrawal, and the act of the Secretary 
of the Interior in directing the latter was in legal con- 
templation the act of the President. United States v. 
Morrison, 240 U. 8. 192, 212; Wilcox v. Jackson, 13 Pet. 
498, 512-513; Wolsey v. Chapman, 101 U. 8. 755, 769-770. 

We come then to the provision in the Appropriation Act 
of March 3, 1899, ¢. 427, 30 Stat. 1233, which says: 

“That in the form provided by existing law the Sec- 
retary of the Interior may file and approve surveys and 
plats of any right of way for a wagon road, railroad, or 
other highway over and across any forest reservation or 
reservoir site when in his.judgment the public interests 
will not be injuriously affected thereby.” 

Doubtless if this provision were separately considered, 
its purpose would seem obscure, but it must be considered 
in connection with the law of 1875 and the rulings there- 
under, and when this is done its purpose seems reasonably 
plain. That law, by its first section, provides in general 
terms for rights of way for railroads over public lands. 
By its fourth section it deals with the identification of the 
desired right of way by a survey and plat and provides 
for filmg the plat and securing its approval by the 
Secretary of the Interiors By its fifth section, as has been 
- seen, it excepts forest and other reservations from its 
operation. Because of this exception the Secretary of the 
Interior was ruling—properly so, as we think—that his 
-authority did not extend to receiving and approving sur- 
veys and plats of rights of way in forest reserves. And 
so, to obtain such a right of way it was necessary to go 
to Congress. The requests for special acts came to be 
frequent, especially as the reserves were increasing in 
number. In this situation Congress passed the provision 
last quoted. It is a general and continuing provision, 
and says, in substance, that rights of way for railroads 
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through forest reserves may be secured when, and only 
when, the public interests will not be injuriously affected, 
and it commits the solution of that question to the Sec- 
retary of the Interior. If ‘‘in his judgment” the public 
interests will not be jeopardized, he ‘‘may file and ap- 
prove” surveys and plats of any such right of way. In 
short, he is invested with a large measure of discretion to 
be exercised for the conservation of the public interests, 
and only through his approval can the right of way be 
acquired without further action by Congress. 

Here the Secretary made it manifest, through the reg- 
ulations before noticed and otherwise, that in his judg- 
ment due regard for the public interests required that a 
stipulation, such as was described in the Peck memoran- 
dum, be exacted of the company as a condition to the 
approval of the survey and map, that is, to securing the 
right of way. Rightly understanding that this was SO, 
Mr. Peck, the company’s representative, promised on its 
behalf that it would comply with that condition. The 
promise was given for the purpose of securing permission 
to proceed at once with the construction of the road, and 
on the faith of the promise the permission was given. 
While this was said to be subject to the company’s ratifica- 
tion, it must be held upon this record that there was an 
implied ratification. The company promptly availed 
itself of the permission and proceeded with the work of 
construction. The circumstances were such that it must 
have known how the permission was obtained. It was 
largely benefited thereby and to these benefits it ever 
since has held fast. True, after some months had elapsed, 
it manifested a purpose to disaffrm Mr. Peck’s promise, 
but that was after the implied ratification and after the 
construction had proceeded so far that restoration of the 
original situation was not possible. 

It follows that the company not only is bound by the 
Peck memorandum but is in a position where it must 
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execute the required stipulation or discontinue the con- 
struction and operation of its railroad in the reserve. 

It is objected that the case is not one which is cognizable 
in a court of equity and that the bill is multifarious. Both 
branches of the objection are without merit, so plainly 
so that a discussion of them would serve no purpose. 

The assessment of the damages is called in question, 
but without any good reason. The stipulation agreed 
upon as conforming to the Peck memorandum was rightly 
regarded as decisive of several of the questions bearing 
upon the assessment and no reason is perceived for dis- 
turbing the concurring decisions below upon the others. 

The decree unconditionally commands the execution 
and filing of the prescribed stipulation without awarding 
an alternative injunction, and counsel for the Government 
suggest that it should have enjoined the company from 
the further occupation of the reserve unless within a 
prescribed time the stipulation be executed and filed. 
The criticism is not without merit and doubtless is 
prompted by a careful study of the bill. But as the Gov- 
ernment has not appealed and the company is not com- 
plaining of. the failure to put the matter in the alternative, 
the point may be passed without further notice. 


Decree affirmed. 


Mr. Justice McReynotps took no part in the consid- 
eration or decision of this case. 
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NEW YORK CENTRAL & HUDSON RIVER RAIL- 
ROAD COMPANY »v. TONSELLITO, AN INFANT, 
ETC. 


NEW YORK CENTRAL & HUDSON RIVER RAIL- 
ROAD COMPANY v. TONSELLITO.: 


ERROR TO THE COURT OF ERRORS AND APPEALS OF THE STATE 
OF NEW JERSEY. 


Nos. 239, 240. Submitted April 30, 1917—Decided June 4, 1917. 


In an action under the Federal Employers’ Liability Act the questions 
whether plaintiff was engaged in interstate commerce when injured, 
whether the railroad was negligent, whether he assumed the risk, and 
whether he was a mere volunteer, will not evoke discussion by this 
court where there was adequate evidence upon them for submission 
to the jury, where there was no evident, material error in the charge, 
where both state courts below have sustained the judgment, and no 
special circumstances are present demanding comment. 

The Federal Employers’ Liability Act does not allow the father a right 
of action for expenses and loss of service resulting from his minor 
son’s injuries in addition to the son’s right of action. 

The rights of action provided by the Federal Employers’ Liability Act 
are exclusive as to the cases which it covers and no other can be 
added by the law of a State. New York Central R. R. Co. v. Winfield, 
ante, 147. 

87 N. J. L. 651, affirmed in part and reversed in part. 


THE case is stated in the opinion. 


Mr. Albert C. Wall and Mr. John A. Hartpence for 
plaintiff in error. 


Mr. Alexander Simpson for defendants in error. 


Mr. Justice McRrynotps delivered the opinion of the 
court. 


By stipulation, these causes were tried together before 
the same jury and upon the same testimony. Michael 
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Tonsellito, an infant seventeen years old, suing by his 
father, James Tonsellito, as next friend and relying upon 
the Federal Employers’ Liability Act, obtained a judg- 
ment for personal injuries suffered while employed by 
plaintiff in error—Number 239. These injuries, he alleged, 
resulted from negligence in constructing and maintaining 
its road-bed and in starting a locomotive without giving 
him a reasonable opportunity to climb thereon. James 
Tonsellito recovered for himself on account of expenses 
incurred for medical attention to his son and loss of the 
latter’s services—Number 240. Both judgments were 
affirmed by the Court of Errors and Appeals. 87 N. J. L. 
651. 

Reversal is asked in the cause instituted by Michael 
Tonsellito because (1) he was not engaged in interstate 
-commerce when injured; (2) no negligence by the railroad 
was shown; (3) he assumed the risk; and (4) he was a 
mere volunteer when the accident occurred. We think 
there was adequate evidence to justify submission of all 
these matters to the jury; and we are unable to say the 
charge contains material error. Both state courts have 
sustained the judgment; there are no special circumstances 
demanding comment; and it seems enough to announce 
our conclusion. Great Northern Ry. Co. v. Knapp, 240 
U.S. 464, 466; Erie Railroad Co. v. Welsh, 242 U.S. 303. 

The Court of Errors and Appeals ruled, and it is now 
maintained, that the right of action asserted by the father 
existed at common law and was not taken away by the 
Federal Employers’ Liability Act. But the contrary 
view, we think, is clearly settled by our recent opinions in 
New York Central R. R. Co. v. Winfield ante, 147, and 
Erie Railroad Co. v. Winfield, ante, 170. ‘There we held 
the act ‘‘is comprehensive and, also, exclusive” in respect 
of a railroad’s liability for injuries suffered’ by its em- 
ployees while engaging in interstate commerce. “It 
establishes a rule or regulation which is intended to op- 
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erate uniformly in all the States, as respects interstate 
commerce, and in that field it is both paramount and 
exclusive.” Congress having declared when, how far, 
and to whom carriers shall be liable on account of accidents, 
in the specified class, such liability can neither be extended 
nor abridged by common or statutory laws of the State. 
The judgment in Number 239 is 
Affirmed. 


In Number 240 the judgment below is reversed and the 
cause remanded for further proceedings not inconsistent 
with this opinion. | . 

Reversed. 


Mr. Justicrk BRANDEIS concurs in the result announced 
in No. 240. 





MASON ET AL. ». UNITED STATES. 


ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF ALASKA, SECOND DIVISION. 


No. 604. Submitted April 11, 1917—Decided June 4, 1917. 


The Fifth Amendment does not relieve a witness from answering 
merely on his own declaration or judgment that an answer might 
incriminate him; whether he must answer is determinable by the 
trial court in the exercise of its sound discretion; and unless there.is 
reasonable ground, as distinct from a remote or speculative possibil- 
ity, to apprehend that a direct answer may prove dangerous to the 
witness, his answer should be compelled. 

In the LpRetibe of manifest error, the ruling of a trial judge upon a 
witness’ objection that an answer may incriminate him, will not be 
reversed by this court. 

Affirmed. 


THE case is stated in the opinion. 
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Mr. George B. Grigsby fot plaintiffs in error. 


The Solicitor General and Mr. Robert Szold for the United 
States. 


Mr. Justice McRrynotps delivered the opinion of the 
court. 


Plaintiffs in error were separately called to testify be- 
fore a Grand Jury at Nome, Alaska, engaged in inves- 
tigating a charge of gambling against six other men. 
Both were duly sworn. After stating that he was sitting 
at a table in the Arctic Billiard Parlors when these men 
were there arrested, Mason refused to answer two ques- 
tions, claiming so to do might tend to incriminate him. 
(1) ‘‘Was there a game of cards being played on this par- 
ticular evening at the table at which you were sitting?”’ 
(2) ‘‘Was there a game of cards being played at another 
table at this time?” Having said that at the specified 
time and place he, also, was sitting at a table, Hanson 
made the same claim and refused to answer two questions. 
(1) “If at this time or just prior to this time that your- 
self and others were arrested in the Arctic Billiard Parlors 
if you saw any one there playing ‘stud poker’ or ‘pan- 
gingi’?” (2) ‘‘If at this same time you saw any one play- 
ing a game of cards at the table at which you were sitting?” 

The foreman of the Grand Jury promptly reported the 
foregoing facts and the judge at once heard the recal- 
citrant witnesses; but as the record contains no detailed 
statement of what then occurred we cannot know the 
exact circumstances. The court, being of opinion “that 
each and all of said questions are proper and that the 
answers thereto would not tend to incriminate the wit- 
nesses,” directed them to return before the Grand Jury 
and reply. Appearing there, Mason again refused to 
answer the first question propounded to him, but, half 
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yielding to frustration, said in response to the second, 
“I don’t know.” Hanson refused to answer either ques- 
tion. 

A second report was presented by the foreman; the 
witnesses were once more brought into court; and after 
hearing evidence adduced by both sides and arguments 
of counsel they were adjudged in contempt. It was fur- 
ther ordered ‘‘that they each be fined in the sum of one 
hundred dollars, and that they edth be imprisoned until 
they comply with the orders of the court by answering 
the questions.” Immediately following this order they 
made answers, but these are not set out in the record. 
The fines are unpaid; and we are asked to reverse the 
trial court’s action in undertaking to impose them be- 
cause it conflicts with the inhibition of the Fifth Amend- 
ment that no person “‘shall be compelled in any criminal 
case to be a witness against himself.”” - 

During the trial of Aaron Burr, In re Willie, 25 
Fed. Cas. No. 14,692e, pp. 38, 39, the witness was re- 
quired to answer notwithstanding his refusal upon the 
ground that he might thereby incriminate himself, Chief 
Justice Marshall announced the applicable doctrine as 
follows: ‘‘When two principles come in conflict with each 
other, the court must give them both a reasonable con- 
struction, so as to preserve them both to a reasonable 
extent. The principle which entitles the United States 
to the testimony of every citizen, and the principle by 
which every witness is privileged not to accuse himself, 
can neither of them be entirely disregarded. They are 
believed both to be preserved to a reasonable extent, 
and according to the true intention of the rule and of the 
exception to that rule, by observing that course which it is 
conceived courts have generally observed. It is this: 
When a question is propounded, it belongs to the court 
to consider and to decide whether any direct answer to 
it can implicate the witness. If this be decided in the 
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negative, then he may answer it without violating the 
privilege which is secured to him by law. If a direct an- 
swer to it may criminate himself, then he must be the 
sole judge what his answer would be.”’ 

The constitutional protection against self-incrimination 
‘‘is confined to real danger and does not extend to remote 
possibilities out of the ordinary course of law.” Hetke v. 
United States, 227 U. 8. 131, 144; Brown v. Walker, 161 
U.S. 591, 599, 600. 

In The Queen v. Boyes (1861), 1 B. & S. 311, 329, 330, 
Cockburn, C. J., said: 

“Tt was also contended that a bare possibility of legal 
peril was sufficient to entitle a witness to protection; nay, 
further, that the witness was the sole judge as to whether 
his evidence would bring him into danger of the law; and 
that the statement of his belief to that effect, if not man- 
ifestly made mala fide, should be received as conclusive. 
With the latter of these propositions we are altogether 
unable to concur. . . . To entitle.a party called as a 
witness to the privilege of silence, the Court must see, 
from the circumstances of the case and the nature of the 
evidence which the witness is called to give, that there is 
reasonable ground to apprehend danger to the witness 
from his being compelled to answer. We indeed quite 
agree that, if the fact of the witness being in danger be 
once made to appear, great latitude should be allowed to 
-him in judging for himself of the effect of any particular 
question: . . . A question which might appear at 
first sight a very innocent one, might, by affording a link 
in a chain of evidence, become the means of bringing home 
an offence to the party answering. Subject to this reserva- 
tion, a Judge is, in our opinion, bound to insist on a witness 
answering unless he is satisfied that the answer will tend 
to place the witness in peril.” 

“Further than this, we are of opinion that the danger 
to be apprehended must be real and appreciable, with 
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. reference to the ordinary operation of law in the ordinary 
course of things—not a danger of an imaginary and un- 
substantial character, having reference to some extraor- 
dinary and barely possible contingency, so improbable 
that no reasonable man would suffer it to influence his 
conduct. We think that a merely remote and naked 
possibility, out of the ordinary course of the law and such 
as no reasonable man would be affected by, should not 
be suffered to obstruct the administration of justice. 
The object of the law is to afford to a party, called upon 
to give evidence in a proceeding inter alios, protection 
against being brought by means of his own evidence 
within the penalties of the law. But it would be to con- 
vert a salutary protection into a means of abuse if it were 
to be held that a mere imaginary possibility of danger, 
however remote and improbable, was sufficient to justify 
the withholding of evidence essential to the ends of jus- 
tice.” 
The statement of the law in The Queen v. Boyes was 
expressly approved by all the judges in Ex parte Reynolds 
(1882), 20 Ch. Div. 294. Similar announcements of it 
may be found in Ex parte Irvine, 74 Fed. Rep. 954, 960; 
Ward v. State, 2 Missouri, 120, 122; Ex parte Buskett, 106 
Missouri, 602, 608. 

The general rule under which the trial judge must deter- 
mine each claim according to its own particular circum- 
stances, we think, is indicated with adequate certainty 
in the above cited opinions. Ordinarily, he is in much 
better position to appreciate the essential facts than an 
appellate court can hold and he must be permitted to 
exercise some discretion, fructified by common sense, when 
dealing with this necessarily difficult subject. Unless 
there has been a distinct denial of a right guaranteed, we 
ought not to interfere. 

In the present case the witnesses certainly were not 
relieved from answering merely because they declared 
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that so to do might incriminate them. The wisdom of the 
rule in this regard is well illustrated by the enforced an- 
swer, ‘“‘I don’t know,” given by Mason to the second 
question, after he had refused to reply under a claim of 
constitutional privilege. 

No suggestion is made that it is criminal in Alaska to 
sit at a table where cards are being played or to join in 
such game unless played for something of value. The 
relevant statutory provision is § 2032, Compiled Laws of 
Alaska, 1913, copied in the margin. 

The court below evidently thought neither witness had 
reasonable cause to apprehend danger to himself from a 
direct answer to any question propounded and, in the 
circumstances disclosed, ve cannot say he reached an 
erroneous conclusion. 

Separate errors are also assigned to the trial court’s 
action in permitting counsel to introduce two documents 
in evidence; but we think the points are without sub- 
stantial merit. 


The judgment under review is 
Affirmed. 


1 “Sec. 2032. That each and every person who shall deal, play, or 
carry on, open or cause to be opened, or who shall conduct, either as 
owner, proprietor or employee, whether for hire or not, any game of faro, 
monte, roulette, rouge-et-noir, lansquenet, rondo, vingt-un, twenty-one, 
poker, draw poker, brag, bluff, thaw, craps, or any banking or other 
game played with cards, dice, or any other device, whether the same 
shall be played for money, checks, credit, or any other representative 
of value, shall be guilty of a misdemeanor, and upon conviction thereof _ 
shall be punished by a fine of not more than five hundred dollars, and 
shall be imprisoned in the county jail until such fine and costs are paid: 
Provided, That such person so convicted shall be imprisoned one day 
for every two dollars of such fine and costs: And provided further, That 
such imprisonment shall not exceed one year.” 


368 OCTOBER TERM, 1916.. 
Syllabus. 244 U.S. 


ST. LOUIS, IRON MOUNTAIN & SOUTHERN RAIL- 
WAY COMPANY v. McKNIGHT ET AL., RATIL- 
ROAD COMMISSIONERS OF THE STATE OF 
ARKANSAS, ET AL. 


APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT. 


‘No. 183. Argued May 2, 1917.—Decided June 4, 1917. 


Where a carrier, by reason of temporary and permanent injunctions 
against state officials and shippers and travellers as a class, collects 
rates in excess of those fixed by law, the right of a person, who did 
not appear, to sue for the excess paid by him during’ the restraint 
revives when the final decree is reversed by this court and its man- 
date is issued to dismiss the bill. 

Viewed from the standpoint of equitable jurisdiction, a class bill to re- 
strain all such persons from suing to recover their overpayments is not 
maintainable as a bill to prevent multiplicity of suits, in the absence 
of any controverted question of fact or law common to their claims. 

In a suit to test the validity of rates fixed by the State of Arkansas, the 
District Court, by injunction pendente lite and later by final decree, 
enjoined the enforcement of the rates, and prohibited shippers and 
travellers generally from suing the carrier for its failure to keep them 
in effect. The decree having been reversed by this court and mandate 
issued with directions to dismiss the bill, Allen v. St. Louis, Iron 
Mountain & Southern Ry..Co., 230 U. 8. 553, Held, that thereafter 
the District Court was without power to inquire into and assess the 
damages sustained by shippers or travellers by reason of the tem- 
porary and permanent injunctions, for the purpose of fixing liability 
on the temporary injunction bonds, at least as to persons who did not 
elect to appear and make claim; and that, therefore, a reference to 
that end could afford no basis for an ancillary suit to enjoin such 
persons from suing in the state court (after the dismissal of the orig- 
inal bill) to recover excess rates collected by the carrier under the 
temporary and permanent injunctions. 

Rule 15 of the District Court for the Eastern District of Arkansas, 
quoted in a footnote to the opinion, infra, 373, relates merely to 
damages recoverable on bonds accompanying restraining orders 
or temporary injunctions. 
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Damages arising from the restraints of a permanent injunction, after- 
wards reversed, are not recoverable on temporary injunction bonds 
(Houghton v. Meyer, 208 U. S. 149), particularly where the decree 
of permanent injunction expressly released further liability on the 
bonds. 

220 Fed. Rep. 876, affirmed. 


THE case is stated in the opinion. 


Mr. John M. Moore, with whom Mr. Edw. J. White was 
on the briefs, for appellant. 


Mr. Allyn Smith for appellees. 


Mr. Justice Branpets: delivered the opinion of the 
court. 


On July 18, 1908, the St. Louis, Iron Mountain & 
Southern Railway Company filed in the Western Division 
of the Circuit (now District) Court of the United States 
for the Eastern District of Arkansas a bill, against the 
Railroad Commissioners of that State to enjoin the en- 
forcement of intrastate freight and passenger rates promul- 
gated by them. Two private citizens, Leigh and McLean, 
who were alleged to be shippers and travellers on the rail- 
road, were joined as defendants; and the bill prayed that . 
they ‘‘and all other persons belonging to the same class, 
including all patrons” of the railroad, be enjoined from 
instituting any suits for penalties or double damages under 
the Arkansas statutes. On September 3, 1908, a tempo- 
rary restraining order was granted which, besides enjoining 
the Railroad Commissioners from enforcing rates promul- 
gated by them, ordered that the two private citizens “and 
all other persons and each of them from and after the time 
- that they shall have knowledge of this order be enjoined 
from at any time instituting any such suit or action for 
or on account of any failure of the complainant to keep 
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in effect and observe said inhibited rates or for the re- 
covery of damages by reason of such failure, during the 
time this order shall continue ‘in effect.” 

The Railway Company then executed, as ordered, a 
bond with surety to the United States in the penal sum 
of $200,000 ‘‘conditioned that the said complainant shall 
keep a correct account, showing, as respects every car- 
riage of passengers or freight, the difference between the 
tariff actually charged and that which would have been 
charged had the rate inhibited hereby been applied, 
showing the particular carriage in question and the sta- 
tions between which the same occurred, and the name of 
the person affected as far as may be practicable, which 
record shall be made and kept subject to the further order 
of this Court, and further conditioned that if it should 
eventually be decided that so much of this order as in- 
hibits the enforcement of the existing rates should not 
have been made, that said complainant, shall, within a 
reasonable time,’ to be fixed by the Court, refund in every 
instance to the party entitled thereto, the excess in charge 
over what would have been charged had the inhibited 
rates been applied, together with lawful interest and dam- 
ages.”’ 

On June 23, 1909, an order was made for an additional 
bond without surety in the sum of $800,000, which pro- 
vided, among other things, for giving to each passenger or 
shipper a receipt which would show the amount payable 
under the enjoined rates.! 


1 The condition prescribed was: “that it shall, on and after July 1st, 
1909, issue to each person purchasing a, ticket or paying cash fare upon 
the train from one point in the State of Arkansas to another point in 
the same State, and confined exclusively to intrastate travel, a certif- 
icate or coupon showing the amount paid by such passenger for such 
ticket and the date thereof; and to every shipper or consignee when - 
paying freight on any commodity shipped from one part of the State 
of Arkansas to another part and which is wholly the subject of intra- 
state traffic, a receipt or freight bill, showing the amount charged for 
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On May 11, 1911, a final decree was entered for the 
Railway Company making permanent the injunction in 
the terms of the restraining order, and further ordering 
“that the bond for injunction filed by the complainant 
here be released and the sureties thereon discharged from 
liability.” The decree was reversed by this court with 
directions to dismiss the bill without prejudice (Allen v. 
St. Louis, Iron Mountain & Southern Ry. Co., 230 U.S. 
553) ; and upon filing of the mandate in the District Court 
on July 18, 1913, this was done. But in the decree of dis- 
missal the court ‘‘ of its own motion, and against the objec- 
tion of the complainant, refers, under rule 15 of this Court, 
the matter of damages alleged to have been sustained by 
the defendants, the Railroad Commission of the State of 
Arkansas, by reason of the granting of the temporary 
and permanent injunctions herein, to Jeremiah G. Wallace, 
Esq., who is hereby appointed a Special Master for the 
purpose of determining the damages sustained. That in 
determining these damages, for the recovery of which the 
said Commissioners are not acting for themselves but for 
the benefit of all persons, shippers, consignees and pas- 
sengers, who have sustained any damages by reason of the 
granting of said injunctions, the Master is hereby au- 
thorized, for the purpose of ascertaining these facts, to 
examine witnesses, administer oaths, and call upon the 
plaintiff herein for any books or papers, or transcripts 
thereof, which, in his.opinion, are necessary for the pur- 
pose of enabling him to determine any facts in issue in 
connection with any claim filed with him. 

‘‘ And the Master is further directed to give ithe by 
publication . . . to the effect that all persons having 
any claims against the complainant by reason of the 





the carriage of such freight, and also endorse on the same bill the 
amount or rate which would have been charged had the inhibited rate ~ 
continued in force; which receipt or coupon or freight bill shall be 
prima facie evidence of the amount paid and the date of payment.” 
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granting of the injunctions herein, shall present the same 
to him on or before the 1st day of November, 1913, by 
filing with him the evidence of their claims, or such other 
proof as they possess.’ 

Thereafter Gallup brought suit in a state court of 
Arkansas to recover from the Railway Company the 
difference between the aggregate freight and passenger 
rates actually collected from him while the injunctions, 
temporary and permanent, were in force (that is, from 
September 3, 1908, to July 18, 1913), and the amount 
which would have been collected if the rates enjoined had 
been in effect. The Railway Company promptly filed, 
in the District Court, on leave granted what is called a 
‘supplemental bill of complaint” to restrain Gallup from 
proceeding in the state court. Metcalf, another shipper, 
who had not brought. suit, but who, it was alleged, was 
threatening to do so, was also made defendant as rep- 
resentative of the class; and claiming that the facts jus- 
tified equitable interference on the ground of avoiding 
multiplicity of suits, an injunction was sought also against 
him and others similarly situated. The supplemental 
bill specifically alleged that by virtue of the decree of 
May 11, 1911, the Railway Company was released from 
all liability on the bonds or otherwise from any damage 
accruing from the injunctions. | 

Gallup and Metcalf each moved to dismiss the bill for 
want of equity. Gallup also answered, alleging, among 
other things, that the overcharges sought to be recovered 
were mainly those arising after the entry of the final de- 
cree in the District Court, and also that. the aggregate 
of claims filed with the special master under the decree 
of July 18, 1913, greatly exceeded $1,000,000, the amount 
of the bonds. The District Court granted the prayer of 
the supplemental bill. Upon appeal by Gallup and Met- 
calf the Circuit Court of Appeals modified the decree **so 
as to restrain only such actions as are brought on one or 
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both of the bonds.” From the decree as so modified, the 
Railway Company appealed to this court. 

The Railway Company rests its claim to relief upon 
two grounds: 

First: That the District Court assumed by the decree 
of July 18, 1913, jurisdiction to determine all claims 
arising out of overcharges, so that the commencement by 
Gallup of suit in the state court was an interference with 
its jurisdiction. 

Second: That in view of the number and character of 
the claims of other shippers and travellers, equity should 
intervene to prevent multiplicity of suits. 

It may be doubted whether, in view of the mandate, 
there was any power in the District Court to order ref- 
erence to the master to determine the liability on the 
bonds; but on this question we are not required to express 
an opinion.! For it is clear that even if such power existed 
it could extend only to such shippers and travellers as 
elected to file their claims with the master. The order 
referring the determination of claims for damages to a 
special master was declared to be ‘‘under Rule 15.” * 





1In In re Louisville, 231 U. S. 639, 645, and Louisville v. Cumberland 
Telephone & Telegraph Co., 231 U. 8. 652, where it was held that the 
District Court had discretion to authorize further proceedings, the 
mandate ordered that the decree be “reversed with costs, without 
prejudice,” and remanded “for further proceedings not inconsistent 
with the opinion of this court”’; while in the instant case the mandate 
ordered that the decree be “reversed with costs” and remanded “with 
directions to dismiss the bill.” See also St. Louis & San Francisco 
Railroad v. Barker, 210 Fed. Rep. 902; Ex parte Dubuque & Pacific 
Railroad, 1 Wall. 69; Durant v. Essex Co., 101 U.S. 555; Mackall v. 
Richards, 116 U. 8. 45, 47; In re Washington & Georgetown R. Co., 140 
U. S. 91, 97; In re Potts, 166 U.S. 263; Evens & Howard Fire Brick Co. 
v. United States, 236 U.S. 210. 

2 Rule 15 is as follows: “In all cases in which an injunction has been 
granted, and a bond executed by the complainants, damages sustained 
by the party enjoined, in case the ingunctian is dissolved, may be assessed 
in the same proceeding, either by the court or by reference to a master, 
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That rule relates to damages recoverable on bonds given 
when a restraining order or temporary injunction is issued. 
Damages arising between May 11, 1911 (the date of the 
decree granting the permanent injunction) and July 18, 
1913 (the date of the decree on mandate dismissing the 
bill) were not recoverable on the injunction bond. H ough- 
ton v. Meyer, 208 U.S. 149. If the remedy of shippers 
and carrier were limited to proceedings on the bond they 
would be denied all recovery for overcharges after May 11, 
1911. Furthermore the decree of May 11, 1911, expressly 
released the Railway Company and sureties from further 
liability on the bonds. In so far as the order referred to the 
master “under Rule 15” the determination also of dam- 
ages ‘‘alleged to have been sustained by reason of the 
granting” of the permanent injunction , it was clearly 
erroneous and affords no justification for enjoining suit 
in a state court to recover for overcharges made after 
the final decree. It is, indeed, contended by the Railway 
Company, that the effect of the decree entered by the 
District Court is to deprive shippers and travellers of 
all remedy under the bond. But Gallup makes no claim 


and judgment entered in the same action against the sureties on the 
bond; provided, however, that unless the damages are thus assessed 
in the cause, or a judgment entered that the party enjoined is entitled 
to no damages by reason of the improper granting of the inj unction, he 
may proceed on the bond in an action at law without any further order 
or leave of the court.” 

1 The allegations of the supplemental bill are: ‘Complainant alleges 
that [by?] the final decree entered in the aforesaid cause on the 11th day 
of May, 1911, hereinbefore referred to, it was ordered that the bond for 
injunction filed by the complainant be released and the sureties thereon 
discharged from further liability, and it is advised and avers that the 
effect of said order was to relieve complainant of all liability under said 
bond and preclude any recovery of damages on said bond or by reason 
of or growing out of the injunctions ordered in the aforesaid cause. 

“Complainant avers that upon the rendition of the final decree in 
said cause perpetuating and making the temporary injunction thereto- 
fore granted permanent said bonds ceased, by operation of law, to 
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under the bond. He sues on causes of action to recover 
overcharges arising under the Arkansas statutes. His 
right to sue, suspended by the injunctions improvidently 
granted, revived as soon as the permanent injunction was 
dissolved by the decree dismissing the bill. Although 
the injunctions enjoined all shippers and travellers, and 
therefore him, from instituting suits on account of alleged 
overcharges, Gallup did not in fact become a party to the 
suit in the District Court; and he could not, after the 
mandate directed dismissal of the bill, be compelled to 
submit to that court the adjudication of his claim. 

The contention of the Railway Company that the 
‘‘supplemental bill’? should be sustained to prevent mul- 
tiplicity of suits is also unfounded. Unless it is maintain- 
able as an ancillary bill, the federal court was without 
jurisdiction as there was no diversity of citizenship. But 
it was not ancillary to any relief properly within the scope 
of the decree dismissing the original bill. As an independ- 
ent bill it is also without equity. The only common issue 
between the Railway Company and the several shippers 
and travellers, (namely, whether the rates promulgated 
by the Railroad Commission were confiscatory), had been 
settled by the decision of this court. In no other respect 
have shippers and travellers a common interest. The 
claims of each present a separate controversy uncon- 
nected with that of any of the others. This is obviously 
true as to all issues of fact which will arise in considering 
their several claims. And the bill contains no allegation 
or even suggestion that a controverted question of law, 
common to all the claims, is involved, which will deter- 
mine their right to recover or even that there is involved 
a question of law not fundamental in which they have a 





have any effect, and complainant is not liable for any damage that may 
have accrued to any passenger or shipper on its line of railroad after 
the rendition of the final decree perpetuating and making the tem- 
porary injunction permanent.” 
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common interest: It might be a convenience to the Rail- 
way Company to have these numerous claims of shippers 
determined by the master in the District Court; but such 
a course would certainly involve great inconvenience to 
many of the shippers. The bill cannot be maintained as 
one to prevent multiplicity of suits. 

Affirmed. 





ILLINOIS SURETY COMPANY v. THE JOHN DAVIS 
COMPANY ET AL. 


ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. © 


No, 235. Argued April 27, 1917—Decided June 4, 1917. 


The purpose of the Act of February 24, 1905, 33 Stat. 811, is to pro- 
vide security for the claims of all persons who furnish labor or mate- 
tial on public works of the United States; the act, and bonds given 
under it, are to be construed liberally to effectuate this purpose; and 
the release of sureties through mere technicalities is not to be en- 
couraged. 

S, while conducting his business under. supervision of a creditors’ 
committee, entered into a contract with the United States for the 
doing of certain work, and gave bond with surety to secure claims 
for labor and materials under the Act of February 24, 1905, supra. 
After part performance of the contract, he and the creditors formed 
a corporation to take over his affairs, which, without the consent of 
the United States or the surety, received a transfer of all his business 
and assets, and thereafter under the management of S, as president, 
and the control of the creditors through the board of directors, con- 
tinued for a time to perform the contract. Held: (1) That in view 
of § 3737, Rev. Stats., the transfer could not effect an assignment of 
the contract but amounted at most to a subletting. 

(2) That as the responsibility of the contractor under the contract 
and the actual management of the business were not changed, nor 


ILLINOIS SURETY CO. v. JOHN DAVIS CO. 377 
244 U.S. Counsel! for Parties. 


the surety prejudiced, the transfer did not operate to discharge the 
surety from past or future liability. 

(3) That labor and materials furnished in the prosecution of the work 
under the contract, after the transfer of the contractor’s business to 
the corporation, were to be regarded as furnished to him, within the 
meaning of the Act of February 24, 1905, supra, as well as to the 
corporation, and that the latter, besides, might be deemed the suc- 
cessor of the contractor within the condition of the bond, binding 
him “‘his heirs, successors,’ etc. 

Questions of liability to pay interest under a bond given to secure pay- 

. ment for labor and materials, furnished under a construction con- 
tract with the United States, are determinable by the law of the 
State in which the contract and bond were made and to be performed. 

Under the law of Illinois the liability of a surety on a bond is extended 
beyond the penalty by way of interest from the date when the liabil- 
ity on the bond accrued. e 

Where claims are all liquidated and amounts are not disputed, but 
only liability under the bond, the surety, which has not elected to 
pay into court, is properly chargeable with interest from commence- 
ment of suit upon the aggregate of the claims allowed as reduced to 
the penal amount of the bond. 

Acts of creditors upon which the surety neither acted nor relied, which 
did not affect it and which are not inconsistent with a resort to the 
security of the bond, afford no basis for an equitable estoppel in favor 
of the surety. 

The renting of a plant of cars, track and equipment actually used in 
the construction of public work for the United States is a furnishing 
of “ materials ’’within the meaning of the Act of February 24, 1905; 
and the rent reserved, together with the loading and freight expenses 
incident to bringing the plant to and from the place of use, are lia- 

" pilities covered by the contractor’s bond. 

226 Fed. Rep. 653, affirmed. 


Tue case is stated in the opinion. 
Mr. Albert J. Hopkins for plaintiff in error. 
Mr. William D. McKenzie and Mr. Worth Allen, me 


whom Mr. Newton Wyeth, Mr.. Robert J. Cary, Mr. 
Harold Schmitt and Mr. Charles S. Holi were on the ioe 


for defendants in error. 
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Mr. JusticE BRanpEIs delivered the opinion of the 
court. 


This is an action against the Illinois Surety Company on 
a bond given by one Schott under Act of Congress, Feb- 
ruary, 24 1905, 33 Stat. 811, to secure performance of his 
contract for work on the Naval Training Station at 
Chicago.! It is brought for the benefit of persons who 
furnished labor or materials. The bond provides: . 

“The condition of the above bond is such, that if the 
said above bounden principal, W. H. Schott, his or their 
heirs, successors, executors, or administrators . . 
shall promptly make payments to all persons supplying 
him or them labor and materials in the prosecution of the 
work provided for in the aforesaid contract, then this 
obligation to be void and of no effect; otherwise to remain - 
in full force and virtue.” 

The bond was given on August 3, 1908. Schott was 
then heavily indebted; and his business was being con- 
ducted under the supervision of a creditors’ committee. 
Later, on the advice of that committee, the Schott En- 
gineering Company was incorporated to take over the 
business; and on January 2, 1909, all the assets were 
transferred to it. Schott became president, the members 








‘The act, which is entitled “An Act for the protection of persons 
furnishing materials and labor for the construction of public works” 
provides that a contractor’s bond shall include the obligation to: 
“promptly make payments to all persons supplying him or them with 
labor and materials in the prosecution of the work provided for in such 
contract; and-any person, company, or corporation who has furnished 
labor or materials used in the construction or repair of any public 
building or public work, and payment for which has not been made, 
shall have the right to intervene and be made a party to any action 
instituted by the United States on the bond of the contractor, and to 
have their rights and claims adjudicated in such action and. judgment 
rendered thereon, subject, however, to the priority of the claim and 
judgment of the United States.” 
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of the creditors’ committee directors. Substantially all 
the capital stock was issued to Schott, and all was retained 
by him except $36,000 preferred stock which was later . 
sold—the proceeds being used to pay debts. Neither 
the Government nor the Surety Company was advised of 
the transfer, which left the management and the conduct 
of the business unchanged; and the work was proceeded 
with continuously from the execution of the bond until 
January 14, 1910, -when both Schott and the Company 
were adjudicated bankrupt. After a short interruption, 
the work was resumed by the Receiver under authority of 
the court; and settlement was made with the Government. 
Twenty-seven creditors, six of whom furnished labor or 
materials prior to January 2, 1909, the rest of whom had 
claims arising between that date and the bankruptcy, 
sought to recover on the bond. 

The District Court allowed recovery on five of the claims 
aggregating $15,333.24, which accrued prior to the transfer 
of the business to the Schott Engineering Company. The 
Circuit Court of Appeals reversed that judgment and 
allowed the claims of all who joined in the writ of error 
to that court—nineteen aggregating $38,121.02; but it 
reduced them pro rata to make the aggregate equal the 
penalty of the bond—$31,047.18. It then allowed interest 
on all from the date of the commencement of the suit. 
226 Fed. Rep. 653. The Surety Company appealed to 
this court and contends: — 

(1) As to each claim that it was released from liability 
by the transfer of the business. to the Schott Sao ee 
Company during the progress of the work. 

(2) As to each claim that interest should not begin to 
run before the date when the amount payable on all 
claims was ascertained by the judgment of the Circuit 
Court of Appeals. 

.(3) As to certain claims, that the creditors are estopped 
by specific acts from enforcing the liability upon the bond. 
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(4) As to the claim of the United States Equipment 
Company, that rental for cars, track and equipment is 
not a claim for “labor and materials” recoverable on bond. 

These contentions will be considered in their order. 

' First: The purpose of the act was to provide security 
for the payment of all persons who provide labor or mate- 
rial on public work. This was done by giving a claim 
under the bond in lieu of the lien upon land and buildings 
customary where property is owned by private persons. 
Decisions of this court have made it clear that the statute 
and bonds given under it must be construed liberally, in 
order to effectuate the purpose of Congress as declared in 
the act. In every case which has come before this court, 
where labor and materials were actually furnished for 
and used in part performance of the work contemplated 
in the bond, recovery was allowed, if the suit was brought 
within the period prescribed by the act. Technical rules 
otherwise protecting sureties from liability have never 
been applied in proceedings under this statute.1 As the 
basis of recovery is supplying labor and material for the 
work, he who has supplied them to a subcontractor may 
claim under the bond, even if the subcontractor has been 
fully paid. Mankin v. Ludowici-Celadon Co., 215 U. 8. 533. - 


1 Guaranty Co. v. Pressed Brick Co., 191 U. S. 416; Hill v. American 
Surety Co., 200 U. 8. 197; United States Fidelity Co. v. Struthers-W ells 
Co., 209 U. 8. 306; Mankin v. Ludowici-Celadon Co., 215 U.S. 535; 
Title Guaranty & Trust Co. v. Crane Co., 219 U. 8. 24; United States 
Fidelity Co. v. Bartlett, 231 U. 8. 237; A. Bryant Co. v..N. Y. Steam 
Fitting Co., 235 U. 8. 327; Illinois Surety Co. v. Peeler, 240 U. 8. 214. 
See also Equitable Surety Co. v. McMillan, 234 U.S. 448. In H. ardaway 
v. National Surety Co., 211 U. 8. 552, where recovery was denied, the 
“use plaintiffs” had not furnished materials or labor, but were finan- 
ciers. In Texas Cement Co. v. McCord, 233 U. §. 157, the questions 
involved were whether suit was brought within the statutory period. 
In United States Fidelity Co. v. Kenyon, 204 U. 8. 349 ; United States v. 
Congress Construction Co., 222 U. 8. 199; Title Guaranty & Surety Co. 
v. Harlan & Hollingsworth, 228 U. S. 567, the questions raised were as 
to the jurisdiction of the court. 
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If Schott had formally sublet the contract to the Engineer- 
ing Company, the Surety Company would clearly be 
lable. But the transfer of the business was, at most, a 
subletting; since under Rev. Stats., § 3737, Schott could 
not assign a contract with the United States. 

It is urged that the bond referring to Schott provides 
protection only to those “supplying him or them labor 
and materials.”’ But the claims in question were in a very 
practical sense furnished him—as well as the Engineering 
Company. He remained liable on the contract; and no 
one else was known to the United States. Furthermore, 
if attention is to be directed to the precise wording of 
the bond, it should be noted that it refers to Schott ‘‘his 
or their heirs, successors, executors or administrators”’; 
'and the Engineering Company may properly be deemed 
-a successor. The argument that the surety’s risk ought 
not to be increased by holding it liable for the default of 
strangers to the original contract is of no greater force in 
the case of an assignee than it is in that of the subcon- 
tractor. The Surety Company could protect itself by 
insisting that the contractor require a bond from all sub- 
contractors and assignees. The Surety Company was in 
nowise prejudiced by the transfer of the business, since 
the management remained unchanged; and no reason is 
shown for applying the rule of strictissimi juris.. Guaranty 
Co. v. Pressed Brick Co., 191 U.S. 416, 426. 

Second: The contract and bond were made in Illinois 
and were to be performed there. Questions of liability 
for interest must therefore be determined by the law of that 
State. Scotland County v. Hill, 182 U.S.107, 117. Under 
the law of Illinois the liability of a surety on a bond is 
extended beyond the penalty by way of interest from the 
date when the liability on the bond accrued. Holmes 
v. Standard Oil Co., 183 Illinois, 70. See United States v. 
U.S. Fidelity Co., 236 U. 8. 512, 530, 531. The liability 
here accrued at least as early as the commencement of the 
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suit. The Surety Company contends that the amount 
each claimant was to receive was not made definite until 
it was actually decided by the Court of Appeals. But 
the claims were all for liquidated amounts; and in no 
instance was the amount in dispute. The controversy 
was merely as to which of the claimants should be en- 
titled to share in the liability under the bond. The Surety 
Company might have paid into court at the commence- 
ment of the suit an amount equal to the penalty of the 
bond. It did not elect to do so; and as the aggregate 
liability on the claims exceeds the penalty, it was properly 
held for an additional amount equal to interest from the 
commencement of the suit. 

Third: The contention of the Surety Company that 
certain of the claimants are estopped from enforcing 
liability on the bend rests upon different acts in respect 
to the several creditors. As to some it is because they 
filed against the estates in bankruptcy of both Schott and 
the Engineering Company the whole of their claims for 
material delivered in part to each. As to one creditor the 
estoppel is predicated upon the fact that in answer to an 
enquiry he recommended that the receiver in bankruptcy 
complete the contract. As to another creditor the estoppel 
is predicated upon the fact that he filed his claim in bank- 
ruptcy against the Engineering Company while the mate- 
rials had been furnished to Schott. As to still another, the 
contention rests upon the fact that having claims against 
both Schott and the Engineering Company, he had stated 
to the Engineering Company a single account covering 
all the items and had accepted part payment; and fur- 
thermore had participated in the activities of the cred- 
itors’ committee which supervised the business throughout 
the whole period. Such acts lack all the elements of an 
equitable estoppel. The Surety Company was not led 
' thereby todo or to omit to do anything. It did not rely 
upon, nor was it affected by, any of the acts it now calls 
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attention to. Dickerson v. Colgrove, 100 U. 8. 578, 580. 
There is in fact no inconsistency between the claimants’ 
earlier acts and their attempt to recover on the bond. 

The Surety Company’s contention is without merit. 
Fourth: The specific objection made to the claim of the 
United States Equipment Company, for rental of cars, 
track and equipment used at the Naval Training Station 
and the expense of loading the plant and freight thereon 
to and from thé station is also unfounded. The Surety 
Company contends that this is not supplying “labor and 
materials.” The equipment was used in the prosecution 
of the work. Material was thus supplied, although,a loan 
serving the purpose, no purchase of it was made. The 
expense of loading and freight were properly included with 
the fixed rental as recoverable under the bond. Title 

Guaranty & Trust Co. v. Crane Co., 219 U. 8. 24, 34. 
Judgment affirmed. 


Dissenting: Mr. Justice Van DEVANTER and Mr. Jus- 
TICE McREYNOLDs. 





MISSOURI, KANSAS & TEXAS RAILWAY COM- 
PANY OF TEXAS ET AL. ». WARD ET AL., AND 
HOUSTON & TEXAS CENTRAL RAILROAD COM- 
PANY. 


ERROR TO THE COURT OF CIVIL APPEALS, THIRD SUPREME 
JUDICIAL DISTRICT, OF THE STATE OF TEXAS. 


No. 241. Submitted April 30, 1917.—Decided June 4, 1917. 


Under the Carmack Amendment, the bill of lading issued by the initial 
carrier governs the entire transportation; the liability of each par- 
ticipating carrier is fixed by its valid, applicable terms; and new con- 
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ditions can not be introduced by a connecting carrier through a 
second bill of lading. 

Without there being any break in the transportation or readjustment 
of rates, a connecting carrier issued a second bill of lading containing 
a stipulation, not in the original bill, by which its liability for dam- 
ages was made conditional on service of a written claim within a cer- 
tain time. Held, that the shipper’s acceptance of the new bill was 
without effect upon the rights of the parties. 

Under the Carmack Amendment, acceptance by the shipper with- 
out consideration of a second bill of lading governing a part of the 
through transportation and which contains new terms more favor- 
able to the carrier is without effect. 

169 S. W. Rep. 1035, affirmed. 


THE case is stated in the opinion. 


Mr. Alexander Britton, Mr. Joseph M. Bryson, Mr. 
Charles C. Huff, Mr. Alexander H. McKnight and Mr. 
C. S. Burg for plaintiffs in error. 


No appearance for defendants in error. 


Mr. Justice Branpets delivered the opinion of the 
court. 


This is an action to recover damages for injuries to 
cattle in the course of an interstate shipment. The cattle 
were delivered on August 23, 1912, by J. R. Ward to the 
Houston and Texas Central Railroad Company at Llano, 
Texas, for transportation by it to Elgin, Texas, and over 
connecting lines, the Missouri, Kansas & Texas Railway 
Company of Texas, and the Missouri, Kansas & Texas . 
Railway Company, to Winona, Oklahoma. The Houston 
Company issued a through bill of lading in the form of the 
“live stock contract” in common use, and charged a 
through rate, which was paid by the shipper as agreed. 
The cattle arrived at destination in a crippled and de- 
bilitated condition, alleged to have resulted from the 
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delay, rough handling, and other negligence of the carriers. 
Plaintiffs brought this suit for damages in the District 
Court for Llano County, joining the three carriers as de- 
fendants. The petition contained no reference to the 
Carmack Amendment (June 29, 1906, c. 3591, 34 Stat. 
584, 595).1 The Houston Company answered, setting up a 
provision in the bill of lading limiting liability to injuries 
occurring on its own line; and alleging that the cattle were 
transported to Elgin with ordinary care and there deliv- 
ered in good condition to the connecting carrier. The 
Missouri, Kansas & Texas Railway Company of Texas, 
in its answer, denied the allegations of the complaint and, 
in addition, alleged that it had accepted the cattle at 
Elgin under a second bill of lading or live stock contract, 
executed by it and by one E. A. Barrer, as agent of the 
shipper; that the plaintiff had failed to comply with a 
stipulation therein, requiring, as a condition precedent 
to liability, that a written claim for damages be filed 
within thirty days after the happening of the injuries 
complained of; and that “‘the said shipment constituted 
and was an interstate shipment, originating in Llano, 
Llano County, Texas, and destined to Wynona, in the 
State of Oklahoma, . . . and the said provisions of 
said bill of lading were and are, each and all valid and 
binding upon [under?] the laws of Congress relating to 
interstate commerce in force at the time said bill of lading 
was executed and said shipment made.” 

The record is silent as to the circumstances under which 
this second bill of lading was executed; and although it is 
alleged to have been issued in consideration of a special 
reduced rate theretofore duly filed with the Interstate 
Commerce Commission, there is nothing to indicate 
that it affected the through rate already agreed upon in 

1 The rights of the parties are not affected by the Act of March 4, 


1915, c. 176, 38 Stat. 1196, dispensing with the necessity of notice of 
claim in certain cases. 
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the original bill of lading. This lower rate referred to ap- 
pears to have been merely the customary special rate 
offered in consideration of an agreed maximum valuation 
on the cattle per head. The same agreed value was stip- 
ulated in the original bill of lading, which expressly 
“limits the liability of carriers in consideration of a lower 
rate being granted.”’ The Missouri, Kansas & Texas 
Railway Company set up the same defense, alleging that 
it had accepted the shipment under the second bill of 
lading. 

A jury trial having been waived, the case was heard by 
the court, and judgment rendered in favor of the Houston 
Company, but against the other two defendants in 
amounts which were found to represent the damage 
suffered in the course of the transportation through the 
negligence of their respective agents. Upon appeal by 
these defendants, the Court of Civil Appeals of the Third 
Supreme Judicial District affirmed the judgment, on the 
ground that the liability of the connecting carriers must 
be governed by the provisions of the bill of lading issued 
by the initial carrier (which did not require a written 
claim in thirty days) and that the second bill of lading 
was void under the Carmack Amendment. 169 S. W. 
Rep. 1035. Upon denial of a petition for rehearing the 
case was brought here on writ of error. 

The purpose of the Carmack Amendment has been 
frequently considered by this court.!_ It was to create in 
the initial carrier unity of responsibility for the transporta- 
tion to destination. Adlantic Coast Line R. R. Co. v. 
Riverside Mills, 219 U.S. 186; Northern Pacific Ry. Co. 


v. Wall, 241 U. 8. 87, 92. And provisions in the bill of 
seer et at eet ee ee dE oo Sell ge oe BR Bl LE Bt 

1 Atlantic Coast Line R. R. Co. v. Riverside Mills, 219 U. 8. 186; 
Adams Express Co. v. Croninger, 226 U. S. 491; Kansas City Southern 
Ry. Co. v. Carl, 227 U.S. 639; Georgia, Florida & Alabama Ry. Co. v. 
Blish Milling Co., 241 U. 8. 190; St. Louis, Iron Mowntain & Southern 
Ry. Co. v. Starbird, 243 U.S. 592. 
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lading inconsistent with that liability are void. N. orfolk & 
Western Ry. Co. v. Dixie Tobacco Co., 228 U. 8.593. While 
the receiving carrier is thus responsible for the whole 
carriage, each connecting road may still be sued for dam- 
ages occurring on its line; and the liability of such par- 
ticipating carrier is fixed by the applicable valid terms of 
the original bill of lading.1_ The bill of lading required to 
be issued by the initial carrier upon an interstate shipment 
governs the entire transportation. The terms of the 
original bill of lading were not altered by the second 
issued by the connecting carrier. As appellants were 
already bound to transport the cattle at the rate and upon 
the terms named in the original bill of lading, the accept- 
- ance by the shipper of thé second bill was without con- 
sideration and was void. 

The Railway Companies contend that while the Car- 
mack Amendment, makes the receiving carriers pay for all 
liability incurred by the connecting lines, the question 
of whether there is any such liability or not must be deter- 
mined by reference to the separate contracts of each par- 
ticipating carrier, and not to the contract of the initial 
carrier alone. If, as contended, a shipper must, in order 

to recover, first file his ‘‘verified claim” with the con- 
necting carrier who caused the injury, as provided in a 
separate bill of lading issued by such carrier, the shipper 
- would still rest under the burden of determining which of 
the several successive carriers was at fault. Such a con- 
struction of the Carmack Amendment would defeat its 
purpose, which was to relieve shippers of the difficult, 
and often impossible, task, of determining on which of 
the several connecting lines the damage occurred. Fér 
the purpose of fixing the liability, the several carriers must 


1 Georgia, Florida & Alabama Ry. Co. v. Blish Miiling Co., 241 U.S. 
190, 194, 196; Kansas City Southern Ry. Co. v. Carl, 227 U. 8. 639, 
648. See also Southern Ry. Co. v. Prescott, 240 U. 8. 632; Cleveland, 
Cincinnati, Chicago & St. Louis Ry. Co. v. Dettlebach, 239 U.S. 588. 
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be treated, not.as independent contracting parties, but 
as one system; and the connecting lines become in effect 
mere agents, whose duty it is to forward the goods under 
the terms of the contract made by their principal, the 
initial carrier. Atlantic Coast Line R. R. Co. v. Riverside 
Mills, 219 U. S. 186, 206; Galveston, Harrisburg & San 
Antonio Ry. Co. v. Wallace, 223 U. S. 481, 491. 

The Railway Companies also contend that the accept- 
ance of the second bill of lading operated as a waiver of all 
rights thereafter accruing’ under the first. The record 
discloses no evidence of intention to make such a waiver 
and there was no consideration for it. Furthermore as 
stated in Georgia, Florida & Alabama Ry. Co. v. Blish 
Milling Co., 241 U. 8S. 190, 197, “‘the parties could not 
waive the terms of the contract under which the shipment 
was made pursuant to the Federal Act. . . . A dif- 
ferent view would antagonize the plain policy of the Act 
and open the door to the very abuses at which the Act was 
aimed.” 

. Judgment affirmed. 





MISSISSIPPI RAILROAD COMMISSION ET AI, ». 
MOBILE & OHIO RAILROAD COMPANY. 


: APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI. 


No. 256. Submitted May 1, 1917—Decided June 4, 1917. 


While the power of the States over the’ railways within their borders 
is very great and comprehensive, the property of the railways is 
nevertheless protected by the fundamental guaranties of the Con- 
stitution, is entitled to as full protection as any other private prop- 
erty devoted to a public use, and can not be taken from its owners 
without just compensation or without due process of law. 
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An attempt upon the part of a state commission to exercise the power 
of regulation in such an arbitrary and unreasonable manner as to 
prevent a railroad company from obtaining a fair return upon its 
property invested in the public service is repugnant to due process 
of law and. void under the Fourteenth Amendment. 

Upon the facts of this case, Held that an order of the Mississippi Rail- 
road Commission, requiring the appellee company to restore certain 
passenger trains to service on its line within that State, was arbitrary, 
unreasonable, in excess of the lawful powers of the commission, and 
void under the due process clause of the Fourteenth Amendment. 

The reasonableness of requiring a carrier to operate specified trains 
can not be made to depend upon the relation of the money return to 
the ‘‘out-of-pocket”’ cost, i. e., immediate outlay for wages and fuel, 
involved in their operation. .Northern Pacific Ry. Co. v. North 
Dakota, 236 U.S. 585. 

The action of the Railroad Commission in this case, though expressed 
in a separate order as to each train directed to be restored, was based 
upon one citation and was intended by the commission, and treated 
by the court below, as in effect but one order for the restoration of 
all the trains; this-court therefore treats it as a unity, without deter- 
mining whether some improvement of the train service might not 
properly have been required. 

Affirmed. 


- 


THE case is stated in the opinion. 


Mr. James N. Flowers and Mr. George H. Ethridge, 
Assistant Attorney General of the State of Mississippi, 
for appellants. ‘ ; 


Mr. S. R. Prince and Mr. Carl Fox for appellee. 


Mr. Justice CuaRrkE delivered the opinion of the court. 


This is a direct appeal from an order of the District 
Court for the Southern District of Mississippi, three 
judges sitting, granting an interlocutory injunction re- 
straining the Mississippi Railroad Commission and the 
Attorney General of that State from enforcing six sep- 
arate orders entered by the commission on one citation in 
one case on October 7, 1914, requiring the appellee to 
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restore to service six passenger trains—two each way daily 
between Meridian and Waynesboro, a town fifty-two 
miles to the south, and one train each way daily between 
Meridian and Okolona, a town one hundred and twenty- 
seven miles to the north—all in the State of Mississippi. 
The trains between Meridian and Okolona which were 
discontinued were interstate trains, the others were local 
to the State. 

The appellee averred several grounds for the injunction 
prayed for, but the conclusion which we have reached calls 
upon us to consider only one of them, viz: 

That the depression of business incident to the European 

War had so reduced the income of the railroad company 
that at the time the order was entered it was less than its 
current expenses; that a large loss would be incurred in 
operating each of the six trains; that without these trains 
there remained reasonably adequate service having regard 
to the population of the territory involved, and that the 
general financial condition of the company was such that 
the order if enforced would deprive the company of its 
property without due process of law and of the equal pro- 
tection of the laws, in violation of the Fourteenth Amend- 
ment to the Constitution of the United States. 

The principles of law applicable to the decision of such 
a case as this record presents are few and they have be- 
come so settled and so familiar by repeated decisions of 
this court that extended discussion of them would be 
superfluous. They are these: — 

A State may regulate the conduct of railways within 
its borders, either directly or through a body charged 
with the duty and invested with powers requisite to 
accomplish such regulation. M wssissippt Railroad Com- 
mission v. Illinois Central R. R. Co., 203 U. 8. 335; Prentis 
v. Atlantic Coast Line R. R. Co., 211 U.S. 210; Louisville 
& Nashwille R. R. Co. v. Garrett, 231 U.S. 298. 

Under this power of regulation a State may require 
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carriers to provide reasonable and adequate facilities to 
serve not only the local necessities but the local con- 
venience of the communities to which they are directly 
tributary. Lake Shore & Michigan Southern Ry. Co. v. 
Ohio, 173 U. 8. 285; Cleveland, Cincinnati, Chicago & St. 
Louis Ry. Co. y. Illinois, 177 U.S. 514 ; Allantic Coast Line 
R. R. Co. v. North Carolina Corporation Commission, 206 
U.S. 1; Missouri Pacific Ry. Co. v. Kansas, 216 U. S. 
262; Chicago, Burlington & Quincy R. R. Co. v. Railroad 
Commission of Wisconsin, 237 U. S. 220; and such regula- 
tion may extend in a proper case to requiring the running 
of trains in addition to those provided by the carrier, 
even where this may involve some pecuniary loss, Ailantic 
Coast Line R. R. Co. v. North Carolina Corporation Com- 
mission, supra, and Missouri Pacific Ry. Co. v. Kansas, 
supra. 

But, while the scope of this power of regulation over 
carriers is very great and comprehensive, the property 
which is invested in the railways of the country is never- 
theless under the protection of the fundamental guaranties 
of the Constitution and is entitled to as full protection of 
the law as any other private property devoted to a public 
use, and it cannot be taken from its owners without just 
compensation or without due process of law. Wisconsin, 
Minnesota & Pacific R. R. v. Jacobson, 179 U. 8. 287; At- 
lantic Coast Line R. R. Co. v. North Carolina Corporation 
Commission, 206 U. 8. 1; Northern Pacific Ry. Co. v. North 
Dakota, 236 U. 8. 585; Chicago, Milwaukee & St. Paul 
. R. Co. v. Wisconsin, 238 U. 8. 491. 

If this power of regulation is exercised in such an arbitrary 
or unreasonable manner as to prevent the company from 
obtaining a fair return upon the property invested in the 
public service it passes beyond lawful bounds, and such 
action is void, because repugnant to the due process of law 
provision of the Fourteenth Amendment to the Constitu- 
tion of the United States. Atlantic Coast Line R. R. Co. 
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v. North Carolina Corporation Commission, 206 U. S. 1; 
Missouri Pacific Ry. Co. v. Nebraska, 217 U.S. 196; Missouri 
Pacific Ry. Co. v. Tucker, 230 U. 8. 340; N orthern Pacific 
Ry. Co. v. North Dakota, 236 U.S. 585. 

Whether a statute enacted by the legislature of a State 
or an order passed by a railroad commission exceeds the 
bounds which the law thus sets to such authority is a 
question of law arising on the facts of each case (Missis- 
stppt Railroad Commission v. Illinois Central R. R. Co., 
supra), and the appropriate remedy for determining that 
question is a bill in equity. such as was filed in this case 
to enjoin its enforcement. Mississippi Railroad Commis- 
sion v. Illinois Central R. R. Co., supra; Chicago, Milwaukee 
& St. Paul R. R. Co. v. Wisconsin, supra. 

With these principles in mind we pass to.a consideration 
of the question of law which the facts of this particular 
case present for our decision. 

The case was heard on bill, answer and testimony which 
are all before us, and the facts appearing may be sum- 
marized as follows: : 

The Mobile & Ohio Railroad Company is an interstate 
- carrier operating a line of railway from Mobile, Alabama, 
to St. Louis, Missouri. This evidence is uncontradicted: 
That the company is not overcapitalized, that it has been 
wisely and economically managed and that, nevertheless, 
its net earnings above the cost of operation, fixed charges 
and taxes,.and before making any allowance for better- 
ments or for dividends, were only $85,000 for the year end- 
ing June 30, 1914. It never paid a greater dividend than 
five per cent. and this for only a few years in its history; 
in the month of July, 1914, on its entire system the com- 
pany earned a surplus over fixed charges and taxes of 
$11,000; in the month of August it showed a deficit of 
$25,641, and in September the deficit became $113,627 ,— 
this without making any deduction for betterments, or 
improvements or dividends. 
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The trains ordered restored were numbered 7, 8, 9, 10, 11 
and 12, and they were all put into operation by the de- 
fendant railroad company as experiments ‘from time to 
time within a few years prior to 1914 without any order 
of the commission, in the hope of building up passenger 
business, but the record shows that not one of them at 
any time paid the cost of operation. 

The territory under consideration is sparsely settled and 
the chief traffic of the company is lumber and cotton and 
the resulting general freight due to a marketing of these 
commodities. The depression in these staples was very 
great prior to and at the time the case was. heard. 

The uncontradicted testimony of the auditor of the 
company shows that the* passenger revenue per train 
mile, of the trains ordered restored, for the three months 
next before the passing of the order was: For July, 65 cents, 
for August, 64 cents and for September, 56 cents; that the 
average passenger revenue per train mile of trains 7, 8, 9 
and 10 from October 1st to October 5th (the next day but 
one before the order was passed), was 36 cents, and that 
of trains 11 and 12 for the same six days was 25 cents. 

The auditor also testifies that as near an approximation 
as could be arrived at showed the total revenue of the 
company derived from passenger traffic for the two months 
ending August 31, 1914, was $331,102.85, and that the 
total expenses and taxes allotted to this service amounted 
to. $339,247.60, making the passenger revenue per train 
mile .9708 and that the expenses and taxes per train mile 
amounted to .9944, or a net loss per passenger train mile 
of .0236. 

The secretary of the company testified that on Septem- 
ber 30, 1914, the company had a working balance of 
$74,885.79 and that there were unpaid vouchers amount- 
ing to $1,027,319, some of which dated as far back as 
November of the preceding year; that these vouchers did 
not represent any fixed charges or any interest, and that 
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the normal amount of approved unpaid vouchers was be- 
tween $400,000 and $500,000. 

The evidence further shows that in order to avoid in- 
solvency the company had reduced expenses in many 
ways, including even the expense of repairs to locomotives 
and cars of every description; that the president and vice- 
president had voluntarily submitted to a reduction of 
twenty per cent. in their salaries, and that the salaries 
of all the other officers had been reduced on a sliding scale 
up to ten per cent. 

The falling off in earnings for the first 17 days in October 
as compared with the preceding year was $165,742, or 
approximately $10,000 a day, and the estimated saving 
to the company of the taking off of the six trains involved 
in this controversy was $10,000 a month. 

The company introduced in evidence sixty-one affi- 
davits from what is claimed to be substantially all of the 
important business men in the towns which would be 
most affected by the taking off of the trains, who agree 
in saying that, while these trains were a convenience to 
the traveling public, owing to business conditions then 
prevailing there was not much travel and would not 
be until the trade depression was over; that the taking 
off of the trains would not materially injure the business 
of the various towns in which they lived, and that if the 
trains were losing money and the total business of the 
company was not profitable, in their judgment the com- 
pany should be allowed to discontinue them. 

The territory between Meridian and Waynesboro is not 
a productive agricultural section, and in the fifty-two 
miles between the two towns there are five “‘fair sized 
towns”’ and five small villages, which, according to the 
1910 census, had a population of only 5,456, and there is 
no evidence that: the population had increased up to the 
time of trial. 

The service which remained between Meridian and 
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Waynesboro to the south, after these trains were taken 
off, consisted of two trains each way each twenty-four 
hours, and between Meridian and Okolona there remained 
three trains each way every twenty-four hours. 

All of the trains which were continued were through 
interstate trains, which, while the local trains were being 
run, made very few stops, but when the local trains were 
taken off each of these trains made all the stops between 
Waynesboro, Meridian and Okolona, with the result that, 
whereas, formerly train No. 4, for example, made seven 
stops between Meridian and Okolona, under the new 
schedule it made twenty-two. 

The evidence on which the Railroad Commission acted 
is summarized in the record and it is impressively meager 
in extent and inadequate in character. It consists of the 
testimony of two men, wholly without qualifying training 
or experience, as to the cost of operating such trains and of 
a number of men as to the inconvenience which would be 
caused by the taking off of the trains, chiefly to commercial 
travelers living in Meridian desiring to visit the small 
villages and hamlets on the line. The testimony of the 
one member of the commission who appeared as a witness 
shows that the reasonableness of the order was made to 
turn on what the commission estimated was the ‘‘out of 
pocket’? cost, the immediate cash outlay in wages and 
fuel, of operating the six trains. But this cannot be 
accepted as a proper basis for determining such cost. 
Northern Pacific Ry. Co. v. North Dakota, 236 U. 8. 585, 
594, 596. 

Thus summarized this evidence shows that the plain- 
tiff railroad company, an important interstate carrier, 
was operating before the business depression incident to 
the war on a margin so narrow that the $85,000 of profit for 
the entire preceding year would have been more than 
swallowed up in nine days by the shrinkage of business of 
the company as it was when this controversy arose; that 
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without being able to meet its growing deficit the com- 
pany had resorted to rigid economies of every sort before 
it discontinued these six trains the continued operation of 
which would have involved a loss of $10,000 a month ; that 
the three daily trains each way to the north of Meridian 
which remained after the taking off of the trains which 
gave rise to the controversy cannot be said to be inad- 
equate to the needs of the comparatively small population 
to be served, and that while the service to the south of 
Meridian—with but two trains each way, in twenty-four 
hours, and these running at hours inconvenient for the 
transaction of business—cannot be thought a liberal 
service, yet these orders were intended by the commission 
to be in effect one order for the restoration of the six trains, 
they were thus treated in the court below and must be so 
treated here. Looking to the extent and productiveness 
of the business of the company. as a whole, the small 
traveling population to be served, the character and large 
expense of the service required by this order, and to the 
serious financial conditions confronting the carrier, with 
the public loss and inconvenience which its financial failure 
would entail, we fully agree with the District Court in con- 
cluding that the order of the commission at the time and: 
under the circumstances when it was issued was arbitrary 
and unreasonable and in excess of the lawful powers of the 
commission, and that if enforced it would result in such 
depriving of the railroad company of its property without 
due process of law as is forbidden by the Fourteenth 
Amendment to the Constitution of the United States. 
The order of the District Court granting the injunction 
must be | 

A firmed. 
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UNITED STATES OF AMERICA EX REL. THE 
STATE OF LOUISIANA v. HON. GEORGE WHIT- 
FIELD JACK, JUDGE OF UNITED STATES DIS- 
TRICT COURT, WESTERN DISTRICT OF LOU- 
ISIANA. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT. 


No. 264. Argued May 3, 1917.—Decided June 4, 1917. 


The decision of the Supreme Court of Louisiana in State v. Tensas 
Delta Land Co., 126 Louisiana, 59, that the State had no interest or 
authority entitling it to intervene in a suit brought by the Tensas 
_Basin Levee Board for the recovery of lands which the Board had 
conveyed after receiving title from the State, is conclusive on this 
court, in the absence of any later state decision or statute modifying 
its effect. 

The Act of Louisiana of August 19, 1910, making it the duty of the 
Attorney General, upon the request of the Governor, to represent 
the State, or any political agency or subdivision thereof, in suits 
involving land belonging to the State or any such agency or sub- 
division, etc., did not operate to divest the Levee Board of its au- 
thority over suits to recover land and confer it, through the Governor, 
upon the Attorney General; as concerns the Board, its effect was 
merely to authorize the Attorney General, at request of the Governor, 
to represent the Board in the litigation. 

This construction of the Act of August 19, 1910, agrees with the prac- 
tical, contemporary construction placed upon it by two Attorneys 
General of the State, which the court regards as persuasive authority 
as to its true meaning. 

Generally speaking, the authority of a court to make new parties to a 
suit, especially after decree, rests in its sound discretion, which, 
except for abuse, can not be reviewed upon appeal or error, or in- 
directly, by mandamus. 

With exceptions not here applicable, no person may review a judgment 
by appeal or writ of error who is not a party or privy to the record. 

Article 571 of the Code of Practice of Louisiana, providing: ‘‘The right 
of appeal is given not only to those who are parties to a cause in 
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which a judgment has been rendered against them, but also to third 
persons not parties to said suit when such third persons allege that 
they have been aggrieved by the judgment,” can have no applica- 
tion to an equity suit in the federal courts. 

217 Fed. Rep. 757, affirmed. 


THE case is stated in the opinion. 


Mr. Harry Gamble, Assistant Attorney General of the 
State of Louisiana, with whom Mr. A. V. Coco, Attorney 
General of the State of Louisiana, was on the briefs, for 
petitioner. 


Mr. Henry Bernstein and Mr. Willard F. Keeney for 
respondent. 


Mr. Justice CLarkE delivered the opinion of the court. 


By act of its General Assembly in 1886 amended in 
1888 the State of Louisiana created the Tensas Basin Levee 
District for the purpose of providing a system of levees 
and other works to-aid in protecting the lands within its 
boundaries from floods and overflow. The act provided 
for the appointment of a Levee Board of Commissioners 
to have charge of the affairs of the District and constituted 
this Board a corporation, with power to sue and be sued, 
and to sell, mortgage, pledge and otherwise dispose of 
lands which the State donated and caused to be conveyed 
to the Board. 

In 1898 the Levee Board sold to the Tensas Delta Land 
Company, Limited, a large acreage of the land thus ac- 
quired and executed conveyances for it. 

Eleven years later, in 1909, suit was brought by the 
Attorney General of Louisiana in the name of the State, 
claiming that the sale of 1898 was fraudulent and void 
and praying that it should be set aside and that the State 
should be decreed to be the owner of the property. 
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Such proceedings were had in the case that the Supreme 
Court of Louisiana held (State v. Tensas Delta Land Co., 
126 Louisiana, 59) that the only proper party plaintiff 
in such a suit was the Levee Board and that the State being 
without authority to maintain it the case must be dis- 
missed. 

After the dismissal of the suit of the State the Levee 
Board brought suit against the Tensas Basin Land Com- 
pany, Limited, in a District Court of Louisiana upon the 
same cause of action stated in the prior petition which 
case was removed to the United States District Court for 
the appropriate district. The petition was there given 
the form of a bill in equity, and as amended, a demurrer 
to it by the defendant ws sustained. On appeal this 
decision was reversed and the case was remanded for fur- 
ther proceedings, but before the time allowed for answer 
had expired the defendant appeared and informed the 
District Court that $100,000 had been paid in settlement 
of the case agreed upon between the parties and moved 
the court to dismiss the suit. This motion was filed on 
July 22, 1913, and a rule was forthwith issued to the plain- 
tiff to show cause on the first day of the next term of the 
court (October 20th) why the motion should not be 
granted. . The return of service of this rule shows personal 
service on the Attorney General as Solicitor for the Levee 
Board and acknowledgment of service by the Board itself. 

On August 5 the Board, appearing by its President, 
answered the rule to show cause, averring that it had 
‘“Canprised its attorney of record” (the Attorney General 
of the State) “of the said settlement” and, admitting the 
allegations of the motion, prayed that the suit be forth- 
with dismissed at its cost. 

The Attorney General for the State, not satisfied with 
the settlement, on October 6th filed a motion, which he 
signed ‘“R. G. Pleasant, Attorney General, State of Lou- 
isiana and Attorney of Record for Complainant.” In this 
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quite anomalous paper he averred somewhat rhetorically 
that the settlement made by the Levee Board for which 
he was attorney, was a “condoning and compromising” 
of a fraud to which the court should not assent, that he 
was acting in the case under authority of an act of the 
General Assembly of the State and by order of the Gov- 
ernor, to whom alone he was responsible, and ‘that the 
complainant could not compromise this suit, nor dismiss 
it without the Governor's consent.” He prayed that the 
motion to dismiss be denied, the agreement of settlement 
disregarded, and that the case be set down for early trial. 

The motien to dismiss came on for hearing on October 
20th but the court deferred consideration of it until the 
next day and caused a telegram to be sent to the Attorney 
General in order that he might have full opportunity to 
be present and be heard, but he did not appear in person 
or by representative, and thereupon the court heard the 
evidence and “ordered, adjudged and decreed that the 
said compromise . . . be and the same is recog- 
nized by this court as having the effect of the thing ad- 
judged and as settling all the issues involved in this case,” 
and dismissed the suit. 

It cannot escape notice that there is no allegation con- 
tained in any paper filed by the Attorney General that 
the Levee Board in compromising the controversy and 
suit did not act in perfect good faith, nor is there any 
challenge of the character or: competency of the members 
of the Board. : 

After this entry of dismissal no further action was taken 
by the Attorney General until on the 6th day of the follow- 
ing April when he presented to the District Court a “‘peti- 
tion of the United States of America on the relation of the 
State of Louisiana” praying that the State be permitted 
to intervene and appeal from the judgment ratifying the 
compromise and dismissing the suit. 

The District. Court denied this petition for ieave to 
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intervene and appeal, and thereupon the Attorney General 
filed in the Circuit Court of Appeals for the Fifth Circuit 
a “petition for: writs of mandamus and certiorari,” in 
which he prayed that court to order that the State of 
Louisiana be allowed to intervene in the District Court and 
to appeal the case and that it order that a transcript of 
all records be sent up to it for review. 

The Circuit Court of Appeals denied this petition 
assigning two reasons for its action, viz: 

(1) Because the Supreme Court of Louisiana, on full 
consideration, had decided that the State was without 
real or beneficial interest in the lands in controversy, 
which decision must be controlling in that court; and 

(2) Because the State was not a party to the record in 
the District Court ‘‘and one who is not a party to a record 
and judgment is not entitled to an appeal therefrom.” 

This decision is now here for review on certiorari. 

This plain statement of the history of this litigation so 
argues against the claims of the petitioner as to make 
them in appearance, at least, unsubstantial to the point 
of being, frivolous. 

The Supreme Court of Louisiana, considering the stat- 
utes of its own State, held, in the case in which the State 
sought to set aside for fraud the same sale of the same 
lands involved in this litigation, 126 Louisiana, 59, that 
the ‘‘ Legislature vested the absolute title to the lands in 
controversy in the Board of Commissioners of the Tensas 
- Levee District, with full power to sell the same on such 
terms as the Board might deem proper. The Legislature 
also vested in said board full power to sue and be sued, and 
to stand in judgment, in all matters relating to their ges- 
tion and trust.’’ ‘‘Most assuredly,” also says the court, 
‘“‘the Legislature has divested the State absolutely of all 
beneficial interest in said lands, and transferred the same 
to the said Board of Levee Commissioners,” and as it 
“has vested the power to sue and be sued in the Board of 
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Commissioners of the Tensas Levee District, and has 
vested no such co-ordinate power in the Governor and 
Attorney General, we are of the opinion that the institu- 
tion of this suit in the name of the State is unauthorized.” 

-This decision determining the effect of the state stat- 
utes, where no claim of federal right was involved, is 
accepted as conclusive by this court and unless it has been 
modified by statute (there has been no modifying decision) 
the application of the State to intervene and to appeal was 
properly denied. 

To the seemingly insurmountable barrier to the claims 
of the petitioner presented by this Supreme Court decision 
we must add that the State was not at any time a party 
to this record and that its first application for leave to 
intervene and to appeal was long after the term at which 
the decree of dismissal was rendered and within a few 
days of the expiration of the time within which even “a 
real party in interest” would have been allowed an appeal. 

With exceptions not even remotely applicable to a 
case such as we have here it has long been the law as 
settled by this court that ‘‘no person can bring a writ of 
error [an appeal is not different] to reverse a judgment who 
is not a party or privy to the record,” Bayard v. Lombard, 
9 How. 530, 551, and in Ex parte Tobacco Board of Trade, 
222 U.S. 578, it was announced, in a per curiam opinion, 
as a subject no longer open to discussion, that’ “one who 
is not a party to a record and judgment is not entitled to 
appeal therefrom,” and that a refusal after decree to 
permit new parties to a record cannot be reviewed by this 
court directly on appeal, or indirectly, by writ of man- 
damus, under circumstances such as were there and are 
here presented. 

Two statutes of Louisiana are relied upon by counsel 
for petitioner to avoid the obvious and seemingly con- 
clusive result of these decisions by this court and by the 
Supreme Court of Louisiana. 
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The first of these statutes is Article 571 of the Code of 
Practice of Louisiana, which reads: ‘The right of appeal 
is given, not only to those who were parties to the cause 
in which a judgment has been rendered against them, but 
also to third persons not parties to said suit, when such 
third persons allege that they have been aggrieved by the 
judgment.” 

It is urged in argument that in suits in the United States 
Courts which originate in Louisiana this statute permits 
an appeal by strangers to the record ‘“‘who may allege 
that they have been aggrieved by the judgment,” and the 
decision of the Supreme Court of Louisiana in 126 Lou- 
isiana, 59, supra, holding that the State cannot ‘‘be 
aggrieved”? by this judgment because it is without ben- 
eficial interest in the lands which are the subject-matter of 
this litigation and is without authority to institute a suit 
for their recovery, is disposed of by saying that it is the 
practice in Louisiana courts to allow appeals. by strangers 
to the record upon mere allegation of interest, leaving the 
validity of such allegation to be examined by the appellate 
court. | | 

This claim cannot be seriously entertained in the face 
of the long time perfectly settled law that equity suits 
in federal courts and the appellate procedure in them are 
regulated exclusively by federal statutes and decisions 
unaffected by statutes of the States. Textbook citations 
will suffice: Federal Equity Practice, Street, $§ 97 and 98; 
A Federal Equity Suit, Simkins, Chapter 1. 

The other statute relied upon by the petitioner was 
enacted by the General Assembly of Louisiana on Au- 
gust 19, 1910, after the decision by the Supreme Court 
referred to, and reads: 

‘Be it enacted by the General Assembly of the State of 
Louisiana, That it is hereby made the duty of the Attorney 
General of the State, upon the request of the Governor to 
represent the State or any political agency or subdivision 
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thereof, in any suit in any court involving title to any 
land or real property belonging to the State of Louisiana 
or any of its political agencies or subdivisions, whether 
the title to said land or real property is vested in or appears 
in the name of the State or in the name of any of its polit- 
ical agencies or subdivisions.” . 

The claim made by the Attorney General for the State 
now is that this act ‘withdrew the authority theretofore 
granted to the Levee Board by section 3 of the Act of 1886 
to sue in such cases as this, with all of the rights pertinent 
to the right to sue, and delegated it, through the Governor, 
to the Attorney General.” 

This is a large repealing effect by implication to be 
asserted for a statute so worded and apparently so simple, 
and that such meaning was not given to it by the present 
Attorney General’s predecessor in office, who was charged 
with the execution of the statute at the time this litigation 
was commenced and almost immediately after its enact- 
ment, is clear from these facts appearing of record: 

The suit by the Levee Board as petitioner was com- 
menced after this Act of August 19, 1910, was passed and 
yet the petition, signed by the Attorney General as one 
of the Solicitors of the Board, alleges that it was com- 
menced by virtue of a resolution adopted by the Board on 
the fourteenth day of the preceding July (thus reciting 
an authority adopted pursuant to power which it is now 
claimed had been withdrawn from the Board). The peti- 
tion also recites that the Attorney General (predecessor of 
the present incumbent) appears in the suit pursuant to the 
authority and direction of the Governor ‘“‘to represent 
said Board of Levee Commissioners eer ons the 
prosecution of this suit;” that the board is a corporation 
with power to sue and be sued, to take title to and to sell 
lands under the same laws which had been construed by the 
Louisiana Supreme Court (126 Louisiana, 59) and it prays 
for a decree ‘‘recognizing your petitioner [the Levee Board] 
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to be the owner of all of said lands so fraudulently and ille- 
gally conveyed.” The Attorney General, with another, 
signs the petition as Attorney ‘‘of the Board of Levee 
Commissioners of the Tensas Basin Levee District,” 
and when the case was removed to the United States 
District Court the petition was recast into a bill in equity 
in which, after repeating the allegations and prayer of the 
original bill, the then Attorney General adds that the 
Levee Board has ‘‘in compliance with the law as laid 
down by the Supreme Court of the State of Louisiana 
in the opinion and judgment rendered by it as aforesaid” 
(126 Louisiana, 59) ‘‘brought this suit as it understands 
it is its duty to do.” 

Even in his protest to the District Court against the 
settlement, the Attorney General appeared ‘‘as Attorney 
of record for the complainant,” the Levee Board, and it 
was long after term and not until six months, lacking 
sixteen days, after the decree of the District Court ap- 
proving the settlement had been entered, that he left off 
the character of solicitor for the Board and, appearing 
for the State, petitioned for leave for it to intervene and 
appeal from the decision affirming the settlement ap- 
proved by his former client. Even in this petition no 
claim is made that the Board had been deprived of its 
powers by the Act of August 19, 1910, or that it had acted 
otherwise than in the utmost good faith in making the 
compromise. 

The first time that this astonishing assertion of a repeal 
by implication by the Act of August 19, 1910, appears in 
the record, so far as we can discover, is in the brief filed . 
by a third Attorney General on April 30, 1917. 

This summary of the proceedings in the case out of 
which the petition we are considering grew shows that the 
predecessor of the present Attorney General, who was in 
office when the Act of 1910 was passed, and also the Attor- 
ney General who succeeded him, both contended, until 
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nearly six months after the entry of the settlement decree 
that the Supreme Court had settled as the law of the case 
that the State was without ‘title or beneficial interest 
which would enable it to maintain a suit to set aside the 
sale alleged to be fraudulent; that the proper plaintiff in 
such a case was the Levee Board to which the State had 
committed the title, custody and power of disposition of 
the lands in controversy and also, apparently, that the 
purpose of the Act of August, 1910, was simply to authorize 
the Attorney General, on the request of the Governor, to 
take charge (in this case with another solicitor) of a suit 
to be instituted by the Levee Board, and thereby to place 
his professional learning and the weight of his official 
character at the service of this plaintiff, an “agency or 
subdivision” of the State. Both Attorneys General 
assumed that the powers of the State and of the Levee 
Board over the subject-matter continued as the Supreme 
Court had defined them to be before the Act of August, 
1910, was passed and, as we have seen, it was not until 
long after the entry of the settlement decree that the con- 
tention first appeared that the act took away from the 
Levee Board and gave to the State the authority to con- 
duct the required litigation. 

This contemporary construction of the act by the two 
law officers of the State charged with acting under it is 
persuasive authority as to its true meaning, and, upon 
full consideration, we think it is the correct interpretation 
of it. 

To this we add that, except in a class of cases to which 
this case does not belong, the authority of a court to make 
new parties to a suit, especially after judgment or decree, 
rests in its sound discretion, which, except for abuse, can- 
not be reviewed upon an appeal or writ of error. No claim 
is made of abuse of discretion by the District Court and 
plainly, if made, it would be groundless, since the judge 
refusing to permit the State to intervene had before him at 
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the time of his refusal the decision of its own Supreme 
Court that the State was without title, legal or beneficial, 
qualifying it to litigate the questions involved. 

In the original bill the not uncommon allegation of 
fraud is made, which is denied in the answer. It was en- 
tirely proper for the parties to such a litigation, in good 
faith “‘balancing the hope of gaining with the danger of 
losing” to compromise the case and make an end of the 
controversy and, as we have said, it is not claimed any- 
where in the record that the members of the Levee Board, 
which settled the suit, were not men of character and prob- 
ity or that they did not act in perfect good faith in con- 
cluding the settlement. To these men the state law com- 
mitted the care of the interests of the inhabitants of the 
district and within the bounds of their authority honestly 
exercised their action was conclusive upon the State. 

Tt results that the decree of the Circuit Court of Appeals 


must be 
Affirmed. 





WALL ET AL. v. PARROT SILVER & COPPER COM-— 
PANY ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MONTANA. 


No. 271. Argued May 4, 7, 1917.—Decided June 4, 1917. 


The court agrees with the District Court in concluding that appellants’ 
allegations of fraud were not sustained. 

Generally speaking, when fraud is alleged and denied, the party making 
the charge will be confined to that issue. 

When a constitutional question, asserted as the basis for the jurisdic- 
tion of this court on direct appeal from the District Court, is pleaded 
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as resulting from the execution of a fraudulent scheme, the question 
ought not to be considered (semble), if the charge of fraud fails. 

By claiming the benefits of state laws the right to question their con- 
stitutionality may be waived. 

216 Fed. Rep. 242, affirmed. 


THE case is stated in the opinion. 


Mr. Francis P. Garland and Mr. Asa P. French for 
appellants. 


Mr. L. 0. Evans and Mr. John A. Garver for appellees. 
Mk. Justice Cuarke delivered the opinion of the court. 


The appellants as owners of 1210 of the 229,850 shares 
of the capital stock of the Parrot Silver & Copper Com- 
pany, a corporation organized under the laws of Mon- 
tana, filed their bill in the United States District Court for 
the District of Montana, seeking to avoid an executed sale 
of all the property and assets of that company made on 
May 31, 1910, to the Anaconda Copper Mining Company, 
the consideration being a stipulated number of shares of 
the vendee company. 

The claim of the appellants is that in 1899 certain per- 
sons acquired control of a majority of the shares of the 
capital stock of the Parrot Company with the fraudulent 
purpose of so managing its affairs as to deplete and de- 
preciate its assets ‘‘and then to acquire them” for less 
than their real value, thereby depriving the minority 
stockholders of ‘‘the just and fair value of their right and 
interest”’ as shareholders or ‘‘of an appraisal of the value 
of their stock on any adequate basis of value.” 

It is further claimed that this fraudulent scheme found 
consummation in the sale to the Anaconda Company, 
which was made under authority of §§ 4409, 4410, 4411, 
and 4412 of the Revised Codes of Montana. 
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Section 4409 provides that a sale may be made of all 
the assets of any mining corporation when at least two- 
thirds of the whole number of shares of the capital stock 
outstanding shall vote in favor of making such sale at a - 
meeting called and ‘notified as provided in the section. 
Such a sale of the “‘whole of the property of such cor- 
poration” works a dissolution of the corporation under 
§ 4410 and its affairs must be wound up. Section 4411 
provides that any stockholder who shall not have voted 
for or authorized such sale may, within twenty days from 
the date of the stockholders’ meeting authorizing it, give 
written notice that he does not assent thereto and demand 
payment of the value of his stock, and ten days after 
the service of such notice’ he must, or the corporation 
may, apply to a designated court and have the value of 
the stock fixed and appraised. Upon such application 
the court shall appoint three appraisers who shall take 
evidence in relation to and shall find the value of the 
stock of such dissenting stockholder ‘‘at the time of his 
dissent.”” To any stockholder not satisfied with the award 
of the appraisers the next section, 4412, allows an appeal 
to the District Court where the value of the stock shall 
be re-assessed by a jury in the same manner as in ‘‘appeals 
from the assessment of commissioners in condemnation 
proceedings provided by law.” The judgment on such 
an award must be entered against both the vendor and 
the vendee corporation, and by the statute it is made a 
lien superior to the rights of the vendee upon all of the 
real property sold. 

After the sale to the Anaconda Company complained 
of the appellants served a notice of dissent on the Parrot 
- corporation and commenced a statutory proceeding for the 
appraisal of their stock, which has not been brought on for 
hearing but is still pending. 

The claim upon which the appellants come into this 
court by direct appeal is that the statutes of Montana 
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referred to are unconstitutional because they provide for 
a sale of all the property of the corporation upon a favor- 
able vote of less than all (not less than two-thirds) of the 
shares of the capital stock of the corporation and that 
dissenting stockholders must accept an award of the value 
of their stock made as of the date of sale. Such an award 
in this case, it is claimed, would be based upon a valuation 
of the assets of the company after they had been fraud- 
ulently depleted and depreciated and without its being 
possible in such a.proceeding to add anything to the value 
of their stock on account of the damage which the persons 
in control of the defendants by their fraudulent conduct 
had done to the property of the Parrot Company, and 
thereby to the value of the appellants’ stock prior to the 
sale. This, it is contended, would result in taking the 
property of the appellants without just compensation and 
in violation of the ‘‘due process of law” and of the “equal 
protection of the laws” clauses of the Fourteenth Amend- 
ment to the Constitution of the United States. 

This summary of this record shows that the claims of 
the bill presented to the District Court for decision two 
questions, viz: : 

(1) Did the defendants fraudulently dissipate and de- 
preciate the assets of the Parrot Company prior to the 
sale complained of to the damage of the interest of the 
appellants as stockholders? 

(2) If the Montana statutes were given effect, would 
they so deprive the appellants of a part of the value of 
their stock as to offend against the designated provisions 
of the Fourteenth Amendment to the Constitution of 
the United States? 

An examination of this record leads us to fully agree 
with the trial court in its conclusion that the appellants 
failed utterly to sustain their allegations that the property 
of the Parrot Company was fraudulently dissipated and 
depreciated through the management of the defendants 
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prior to the sale or that the sale made was in any respect 
fraudulent. Upon this conclusion the judgment of the 
District Court might well be affirmed, for the reason that 
where fraud is charged in a bill or set up in an answer, and 
is denied, the party making the charge will be confined 
to that issue, and also for the reason that where the claimed 
constitutional question on which a direct appeal to this 
court is based is pleaded as resulting from the carrying 
into effect of a fraudulent scheme, when such charge of 
fraud fails the asserted constitutional question ought not 
to be considered. French v. Shoemaker, 14 Wall. 314; 
Eyre v. Potter, 15 How. 42; Chicago, Burlington & Quincy 
Ry. Co. v. Babcock, 204 U.S. 585, 593. 

But we prefer not to havé the case go off on this seem- 
ingly technical but really sound and substantial rule. 

There remains the contention that the statutes of 
Montana which we have epitomized, if enforced, will de- 
prive the appellants of their property without due process 
of law because they provide that sale may be made of all 
the assets of the corporation when authorized by not less 
than two-thirds of the outstanding capital stock of the 
_ corporation and that the plaintiffs must accept either the 
payment for their shares which this large majority of their 
associates think sufficient or, if they prefer, the value in 
money of their stock to be determined by three appraisers 
or, still at the election of appellants by a court and jury. 

This record does not call upon us to examine into this 
challenge of the validity of these statutory provisions, 
similar as they are to those of many other States and of a 
seemingly equitable character, for the reason that the 
appellants by their action in instituting a proceeding for 
the valuation of their stock, pursuant to these statutes, 
which is still pending, waived their right to assail the valid- 
ity of them. Great Falls Mfg. Co. v. Attorney General, 124 
U. S. 581; Electric Co. v. Dow, 166 U. 8S. 489; Prerce v. 
Somerset Railway, 171 U. 8S. 641; Leonard v. Vicksburg, 
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Shreveport & Pacific R. R. Co., 198 U. 8. 416, 422. They 
cannot claim the benefit of statutes and afterwards suc- 
cessfully assert their invalidity. There is no sanctity in 
such a claim of constitutional right as prevents its being 
waived as any other claim of right may be. 
The decision of the District Court is 
Affirmed. 





EX PARTE PARK SQUARE AUTOMOBILE STA- 
TION, PETITIONER. | 


PETITION FOR WRIT OF MANDAMUS. 


No. 31, Original. Submitted May 21, 1917.—Rule discharged June 11, 
1917. 


Mandamus will not lie to control the District Court upon a jurisdic- 
tional question when other modes of reviewing its decision (writ of 
error or certiorari) are provided by statute. 

This rule obtains even though the decision complained of be manifestly 
incorrect and though a direct review by mandamus might avert 
great inconvenience and expense. Ex parte Harding, 219 U. 8. 363, 
explained and followed. 

So held where the object of the application was to require the District 
Court for the Northern District of New York to remand @ case re- 
moved from a court of the State of New Hampshire. 

Rule discharged. 


THE facts are stated in the opinion. 
Mr. Edward C. Stone for petitioner. 
Mr. Robert G. Dodge for respondent. 


Mr. Cuter Justice Wut delivered the opinion of the 
court. 


Upon the ground that the American Locomotive Com- 
pany, a corporation created under the laws of New York, 
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was carrying on business in the State of New Hampshire 
and amenable to the jurisdiction of the courts of that 
State, the petitioner, the Park Square Automobile Station, 
a Maine corporation, commenced its suit for breach of 
contract against the American Locomotive Company in 
a New Hampshire state court. In such court after service 
upon it the Locomotive Company prayed a removal of the 
cause not to the District Court of the United States for 
_ the District of New Hampshire, but to the District Court 
of the United States for the Southern District of New 
York, and its prayer to this effect was denied by the state 
court. Some time thereafter the prayer for removal was 
renewed, modified however by asking that the removal 
be ordered to the District Gourt of the United States for 
the Northern District of New York on the ground that 
the corporation was an inhabitant of that district and had 
its principal place of business there. This request being 
also denied, the Locomotive Company, executing a bond 
for removal, filed the record in the District Court of the 
United States for the Northern District of New York. 
The Automobile Company thereupon moved to remand, 
not on the ground that the case was not a removable one, 
but because it was solely entitled to be removed to the 
proper district, that is, from the state court in New Hamp- 
shire to the United States District Court of that State. 
This motion having been overruled (222 Fed. Rep. 979), 
the case was brought directly-here upon the theory that 
the alleged error resulting from the refusal to remand was 
susceptible of being reviewed although no final judgment 
had been entered in the cause. At this term the writ of 
error taken for the purpose stated was dismissed because 
there was no final judgment, 243 U. 8. 633, and there- 
upon on petition to that effect a rule to show cause 
why a mandamus should not be granted directing the 
District Court to reverse its ruling refusing to remand 
the cause was allowed and on a return of the Dis- 
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trict Court to that rule the subject is before us for con- 
sideration. 

The contention of the petitioner is that manifest error 
was committed in taking jurisdiction on a removal of the 
cause from the state court of New Hampshire since the 
proper court, upon the assumption that the case was re- 
movable, was the District Court of the United States for 
the District of New Hampshire and that court alone. 

At the threshold, however, we are met by the suggestion 
that, conceding for the sake of the argument that the 
lower court erred in refusing to remand and in taking 
jurisdiction, as such error was susceptible of being re- 
viewed by the regular methods provided by the statute, 
that is, by certificate and direct review on the question 
of jurisdiction alone after final judgment, or by review of 
the Circuit Court of Appeals where allowed if the whole 
case were taken to that court, or by the exercise by this 
court of its power to issue.a writ of certiorari in a proper 
case, there is hence no power to substitute the writ of 
mandamus as a means of reviewing for the express reme- 
dial processes created by the statute for such purpose. 

It is not disputable that the proposition thus relied 
upon is well founded and hence absolutely debars us from 
reviewing by mandamus the action of the court below 
complained of, whatever may be our conviction as to its 
clear error, Hx parte Harding, 219 U. 8. 363; Ex parte Roe, 
234 U.S. 70, unless it be that by some exception the case 
is taken out of the reach of the control of the cases referred 
to. It is insisted that this case is such an exceptional 
one, first, because of the clearly erroneous construction of 
the statute upon which the court below based its assertion 
of jurisdiction and the strange result which arose from 
that construction, that is, the removal of a case pending 
in the state court of New Hampshire to a district court 
in the State of New York, and second, because of the grave 
wrong which would result from forcing the petitioner to 
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try its case in the State of New York at great inconven- 
ience and expense as a preliminary to securing a review of 
the question of jurisdiction,—an expense and inconven- 
ience which would be saved if by review now by means of a 
writ of mandamus the removal statutes be given their 
natural meaning and thus the wrong and confusion arising 
from their misconstruction would be avoided. And, in 
support of the exceptions thus asserted, reliance is placed 
on expressions contained in the opinion in Ex parte Hard- 
ing, 219 U. S. 363, 373, by which it is contended they are 
sustained. 

But conceding that the. error which the proposition 
attributes to the ruling below is manifest, the conclusion 
drawn from the opinion in Ex parte H arding is obviously 
a mistaken one. Indisputably in that case the court was 
called upon to consider in a two-fold aspect some con- 
trariety of views manifested in decided cases, first, as to 
‘the power to correct an unwarranted exercise of jurisdic- 
tion by way of proceedings in mandamus in a case where 
no method of review of such question was otherwise pro- 
vided, and second, the right to resort to mandamus in 
disregard of and as a substitute for express and positive 
statutory regulations pointing out the method by which 
such review could be had. Bearing this in mind, it is 
plain that the language relied upon in Hx parte Harding 
related to the first class and established the doctrine that 
even in a case where no means of review were provided 
by statute, the writ of mandamus could be used only in 
exceptional cases calling for an exceptional remedy. But 
this did not in the slightest degree qualify or limit the 
comprehensive rule which was established as to the second 
class to the effect that, where statutory methods of review 
of questions of jurisdiction were provided for, they could 
not be disregarded, and therefore that there was no power 
to override the statutory provisions by resorting to the 
writ of mandamus. And the whole subject will be made 
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very clear by a consideration of the opinion in Ex parte 
Roe, 234 U. 8. 70, which gave effect to and applied the 
rule laid down in Ex parte Harding. 

Indeed, when the situation dealt with in Ex parte 
Harding is taken into view, it becomes apparent that the 
confusion and conflict which had imperceptibly arisen 
from obscuring the lines dividing the statutory methods 
for review of questions of jurisdiction and the effort to 
review them by the writ of mandamus which was corrected 
by the decision in that case would be recreated by now 
permitting a resort to the writ of mandamus in this case. 
And this also makes clear that however grave may be 
the inconvenience arising in this particular case from the 
construction which the court gave to the statute and upon 
which it based its assertion of jurisdiction, greater in- 
convenience in many other cases would necessarily come 
from now departing from the established rule and review- 
ing the action of the court by resort to a writ of mandamus 
instead of leaving the correction of the error to the orderly 
methods of review established by law. 

Rule discharged. 





FIRST NATIONAL BANK OF BAY CITY »v. FEL- 
LOWS, ATTORNEY GENERAL OF THE STATE 
OF MICHIGAN, ON THE RELATION OF UNION 
TRUST COMPANY ET AL. 


ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN. 
No. 764. Argued March 22, 23, 1917.—Decided June 11, 1917. 


By the principles fully settled in McCulloch v. Maryland and Osborn 
v. Bank, and other cases, the implied power of Congress to confer 
a particular function upon a national bank is to be tested, not by 
the nature of the function viewed by itself, but by its relations to all 
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the functions and attributes of the bank considered as an entity; 
the necessity or appropriateness of the function should be considered 
with reference to the situation to which it relates; and, as to what is 
necessary or appropriate, a court should not substitute its judgment 
for the judgment of Congress. 

As settled also by those cases, the circumstance that a function is of 
a class subject to state regulation does not prevent Congress from 
authorizing a national bank to exercise it; nor would it lie with the 
state power to forbid this. 

A business not inherently such that Congress may empower national 
banks to engage in it may nevertheless become appropriate to their 
functions if, by state law, state banking corporations, trust com- 
panies, or other rivals of national banks are permitted to carry it on. 

Section 11 (k) of the Act of December 23, 1913, establishing the Fed- 
eral Reserve Board, in authorizing the board “‘To.grant by special 
permit to national banks applying therefor, when not in contraven- 
tion of state or local law, the right to act as trustee, executor, ad- 
ministrator, or registrar of stocks and bonds under such rules and 
regulations as the said board may prescribe,” is, as here construed, 
a valid exercise of the power of Congress. 

The section authorizes the specified functions to be exercised by national 
banks when the right to perform them is given by state law, or is 
deducible therefrom through being sd conferred on state banks or 
corporations whose business in some degree rivals that of national 
banks; and it gives administrative power to the Reserve Board as a 
means of codrdinating such functions, in their exercise by national 
banks, with the reasonable and nondiscriminating provisions of state 
law regulating their exercise as to state corporations. 

The section is not open to the objection that it confers legislative power 
on the Reserve Board. 

' In providing that the specified functions may be exercised “when not 
in contravention of state or local law,” Congress impliedly, if not ex- 
pressly, authorized the institution and conduct in the state supreme 
court of proceedings in the nature of guo warranto to test whether 
the exercise of such functions by a national bank is eapsiatent with 

. the state law. 

192 Michigan, 640, reversed. — 


THE case involves the validity of provisions in the Fed- 
eral Reserve Bank Act authorizing national banks to act 
as trustees, etc., when allowed by the Reserve Board and 
“not in contravention of state law; also the jurisdiction of 
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the state court to determine the authority of such banks 
in proceedings akin to quo warranto. The case is stated in 
the opinion. 


Mr. W. C. Elliott and Mr. Edward 8. Clark, with whom 
Mr. H. M. Gillett was on the briefs, for plaintiff in error. 


Mr. Henry M. Campbell and Mr. John G. Johnson for 
defendants in error. 


The Solicitor General, with whom Mr. Joseph P. Cotton 
and Mr. Milton C. Elliott were on the brief, for the United 
States, by leave of court. 


Mr. Cuter Justice WHITE delivered the opinion of the 
court. 


We are of opinion that the procedure resorted to was 
appropriate and that the state court was competent to 
administer relief, but we postpone stating our reasons on 
the subject until the merits have been passed upon. 

The court below held that an act of Congress conferring 
on national banks additional powers was in excess of the 
authority of Congress and was hence repugnant to the 
Constitution. 192 Michigan, 640. The correctness of 
this conclusion is in substance the sole question for deci- 
sion on the merits. 

Although the powers given were new, the principles 
involved in the right to confer them were long since con- 
sidered and defined in adjudged cases. We shall first 
consider the leading of such cases and then, after stating 
this case, determine whether they are controlling, causing 
the subject not to be open for original. consideration. 

In McCulloch v. Maryland, 4 Wheat. 316, the bank had 
been incorporated by Congress with powers to transact 
business of both a governmental and of a private char- 
acter. The question which was decided was the authority 
of Congress to grant such charter. Without undertaking 
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to restate the opinion of Mr. Chief Justice Marshall, it 
suffices for the purpose of the matter now before us to say 
that it was held that although Congress was not expressly 
given the power to confer the charter, authority to do so 
was to be implied as appropriate to carry out the powers 
expressly given. In reaching this conclusion it was fur- 
ther decided that to recognize the existence of the implied 
power was not at all in conflict with Article I, §8, clause 18, 
of the Constitution, providing that Congress should have 
power “To make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers,” 
since that provision did not confine the implied authority 
to things which were indispensably necessary, but on the 
contrary gave legislative: power to adopt every appro- 
priate means to give effect to the powers expressly given. 
In terms it was pointed out that this broad authority was 
not stereotyped as of any particular time but endured, 
thus furnishing a perpetual and living sanction to the 
legislative authority within the limits of a just discretion 
enabling it to take into consideration the changing wants 
and demands of society and to adopt provisions appro- 
priate to meet every situation which it was deemed re- 
quired to be provided for. In fact the rulings which we 
have stated were all summed up in the following passage 
which ever since has been one of the principal tests by 
which to determine the scope of the implied power of 
‘Congress over subjects committed to its legislative au- 
thority: 

‘We admit, as all must admit, that the powers of the 
government are limited, and that its limits are not to be 
transcended. But we think the sound construction of the 
constitution must allow to the national legislature that 
discretion, with respect to the means by which the powers 
it confers are to be carried into execution, which will 
enable that body to perform the high duties assigned to 
it, in the manner most beneficial to the people. Let the 
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end be legitimate, let it be within the scope of the con- 
stitution, and all'means which are appropriate, which are 
plainly adpated to that end, which are not prohibited, 
but consist with the letter and spirit of the constitution, 
are constitutional.” p. 421. 

In Osborn v. Bank, 9 Wheat. 738, where substantially 
the subject. was presented in the same form in which it 
had been passed upon in McCulloch v. Maryland, yielding 
to the request of counsel, the whole subject was reéxam- 
ined and the previous doctrines restated and upheld. 
Considering more fully, however, the question.of the pos- 
session by the cqrporation of private powers associated 
with its public authority and meeting the contention that 
-the two were separable and the one, the public power, 
should be treated as within and the other, the private, 
as without the implied power of Congress, it was expressly 
held that the authority of Congress was to be ascertained 
by considering the bank as an entity possessing the rights 
and powers conferred upon it and that the lawful power 
to create the bank and give it the attributes which were 
- deemed essential could not be rendered unavailing by de- 
taching particular powers and considering them isolatedly 
and thus destroy the efficacy of the bank as a national in- 
strument. The ruling in effect was that although a par- 
ticular character of business might not be when isolatedly 
considered within the implied power of Congress, if such 
-business ‘was appropriate or relevant to the banking 
business the implied power was to be tested by the right 
to create the bank and the authority to attach to it that 
which was relevant in the judgment of Congress to make 
the business of the bank successful. It was said: ‘“Con- 
gress was of opinion, that these faculties were necessary, 
to enable the bank to perform the services which are ex- 
acted from it, and for which it was created. This was 
certainly a question proper for the consideration of the 
national legislature.” p. 864. 
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As the doctrines thus announced have been reiterated 
in a multitude of judicial decisions and have been un- 
deviatingly applied in legislative, and enforced in admin- 
istrative action, we come at once to state the case before 
us to see whether such doctrines dispose without more as a 
mere question of authority of the subject under considera- 
tion. 

Section 11 (k) of the Act of Congress approved Decem- 
ber 238, 1913, establishing the Federal Reserve Board 
(38 Stat. 251, 262, c. 6), gives to that board authority 
“To grant by special permit to national banks applying 
therefor, when not in contravention of State or local law, 
the right to act as trustee, executor, administrator, or 
registrar of stocks and bonds under such rules and regula- 
tions as the said board may prescribe.” 

The First National Bank of Bay City having obtained 
the certificate required began the exercise of the powers 
stated. Thereupon certain trust companies which under 
the laws of Michigan had the authority to do the same 
character of business petitioned the Attorney General of 
the State to test. the right of the national bank to use the 
: functions on the ground that its doing so was contrary 

to the laws of the State of Michigan and that the action 
of the Federal Reserve Board purporting to give authority 
was in contravention of the Constitution of the United 
States. The Attorney General then, on the relation of the 
trust companies, commenced in the Supreme Court of the 
State a proceeding in the nature of quo warranto to test 
the right of the corporation to exercise the functions. 

The bank in defense fully stated its federal charter, the 
rights given by the act of Congress and the action of the 
Federal Reserve Board taken thereunder. The Attorney 
General demurred to this defence, first, because Congress 
had no power to confer the authority which was called 
in question; second, because if it had the power, it was 
without right to delegate to the Reserve Board the deter- 
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mination of when it should be used; and third, because 
the exercise of the powers was in contravention of the 
laws and authority of the State and the Reserve Board 
therefore under the act had no power to grant the certif- 
icate. 

The case was heard by the full court. In an opinion of 
one judge which, it would seem, was written before the 
opinion of the court was prepared, It was elaborately 
reasoned that the exercise by a national bank of the func- 
tions enumerated in the section of the act of Congress 
under consideration would be contrary to the laws of the 
State and therefore the Reserve Board under the terms of 
the act of Congress had no power to authorize their exer- 
tion. The opinion of the court, however, fully examining 
the grounds thus stated and disagreeing with them, ex- 
pressly decided that corporations were authorized by the 
state law to perform the functions in question and that, 
the mere fact that national banks were federal corporations 
did not render them unfit to assume and perform such 
duties under the state law because the mere difference 
existing between thé general administrative rules govern- 
ing national banks and state corporations afforded no 
ground for saying that it would be contrary to state law 
for national banks to exert the powers under consideration. 
The authority conferred by the act of Congress and the 
rights arising from the certificate from such point of view 
were therefore upheld. Looking at the subject, however, 
from a consideration of the legislative power of Congress 
in the light of the decisions in McCulloch v. Maryland 
and Osborn v. Bank and recognizing that it had been settled 
beyond dispute that Congress had power to organize 
banks and endow them with functions both of a public 
and private character, and in the assumed further light 
of the rule that every reasonable intendment must be 

indulged in in favor of the constitutionality of a legislative 
_ power exercised, it was yet decided that Congress had no 
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authority to confer the powers embraced in the section - 
of the act under consideration and hence that the section 
was void. The court following its reference to McCulloch 
v. Maryland and Osborn v. Bank and to passages in the 
opinions in those cases upholding the rightful possession 
by the bank of both public functions and private banking 
attributes, stated the grounds which led it to conclude 
that the rulings in the decided cases were distinguishable 
and therefore not controlling. It said: 

‘‘But in the reasoning of the judges, in the opinions to 
which I have referred, I find, I think, a conclusive argu- 
ment supporting the proposition that congress has ex- 
ceeded its constitutional powers in granting to banks the 
right to act as trustees, executors and administrators. 
If for mere profit it can clothe this agency with the powers 
enumerated, it can give it the rights of a trading corpora- 
tion, or a transportation company, or both. There is, as 
Judge Marshall points out, a natural connection between 
the business of banking and the carrying on of federal 
fiscal operations. There is none, apparently, between such 
operations and the business of settling estates, or acting 
as the trustee of bondholders. This being so, there is in © 
the legislation a direct invasion of the sovereignty of the 
State which controls not only the devolution of estates of 
deceased persons and the conducting of private business 
within the State, but as well the creation of corporations 
and the qualifications and duties of such as may engage 
in the business of acting as trustees, executors and ad- 
ministrators. Such an invasion I think the court may 
declare and may prevent by its order operating upon the 
offending agency.” 

But we are of opinion that the doctrine thus announced 
not only was wholly inadequate to distinguish the case 
before us from the rulings in McCulloch v. Maryland and 
Osborn v. Bank, but on the contrary directly conflicted 
with what was decided in those cases, that is to say, dis- 
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regarded their authority so as to cause it to be our duty 
to reverse for the following reasons: 

1. Because the opinion of the court instead of testing 
the existence of the implied power to grant the particular 
functions in question by considering the bank as created 
by Congress as an entity with all the functions and attri- 
butes conferred upon it, rested the determination as to 
such power upon a separation of the particular functions 
from the other attributes and functions of the bank and 
ascertained the existence of the implied authority to 
confer them by considering them as segregated, that is, 
by disregarding their relation to the bank as component 

parts of its operations,—a doctrine which, as we have 
seen, was in the most express terms held to be unsound 
in both of the cases. 

2. Because while in the premise to the reasoning the 
right of Congress was fully recognized to exercise its 
legislative judgment as to the necessity for creating the 
bank including the scope and character of the public and 
private powers which should be given to it, in applica- 
tion the discretion. of Congress was disregarded or set 
aside by exercising judicial discretion for the purpose of 
determining whether it was relevant or appropriate to 
give the bank the particular functions in question. 

3. Because even under this mistaken view the conclu- 
sion that. there was no ground for implying the power in 
Congress was erroneous because it was based on a mis- 
taken standard, since for the purpose of testing how far 
the functions in question which were conferred by the 
act of Congress on the bank were relevant to its business 
or had any relation to discrimination by state legislation 
against banks created by Congress it considered not the 
actual situation, that is, the condition of the state legisla- 
tion, but an imaginary or non-existing condition, that is, 
the assumption that so far as the state power was con- 
cerned. the particular functions were in the State enjoyed 
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only by individuals or corporations not coming at. all, 
actually or potentially, in competition with national banks. 
And the far-reaching effect of this error becomes manifest 
' when it is borne in-mind that plainly the particular func- 
tions enumerated in the statute were conferred upon na- © 
tional banks because of the fact that they were enjoyed 
as the result of. state legislation by state corporations, 
rivals in a greater or less degree of national banks. 

_4. In view of the express ruling that the enjoyment of 
the powers in question by the national bank would not 
be in contravention of the state law, it follows that the 
reference of the court below to the state authority over 
the particular subjects which the statute deals with must 
have proceeded upon the erroneous assumption that be- 
cause a particular function was subject to be regulated 
by the state law, therefore Congress was without power to 
give a national bank the right to carry on such functions, 
But if this be what the statement signifies, the conflict be- 
tween it and the rule settled in McCulloch v. Maryland and 
Osborn v. Bank, is manifest. What those cases established 
was that although a business was of a private nature and 
subject to state regulation, if it was of such a character as 
to cause it to be incidental to the successful discharge by a 
bank chartered by Congress of its-public functions, it was 
competent for Congress to give the bank the power to. 
exercise such private business in codperation with or as. 
part of its public authority. Manifestly this excluded 
the power of the State in such case, although it might 
possess in a general sense authority to regulate such busi- 
iness, to use that authority to prohibit such business from 
being united by Congress with the banking ; function, since 
to do so would be but the exertion of state authority to 
prohibit Congress from exerting a power which under the 
Constitution it had a right to exercise. From this it must 
also follow that even although a business be of such a char- 
acter that it is not inherently considered susceptible of 
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being included by Congress in the powers conferred on 
national banks, that rule would cease to apply if by state 
law state banking corporations, trust companies, or others 
which by reason of their business are rivals or quas?-rivals 
of national banks are permitted to carry on such business. 
This must be since the State may not by legislation create 
a condition as to a particular business which would bring 
about actual or potential competition with the business 
of national banks and at the same time deny the power 
of Congress to meet such created condition by legislation 
appropriate to avoid the injury which otherwise would be 
suffered by the national agency. Of course as the general 
subject of regulating the character of business just referred 
to is peculiarly within state administrative control, state 
regulations for the conduct of such business, if not dis- 
criminatory or so unreasonable as to justify the conclusion 
that they necessarily would so operate, would be con- 
trolling upon banks chartered by Congress when they 
came in virtue of authority conferred upon them by Con- 
gress to exert such particular powers. And these con- 
siderations clearly were in the legislative mind when it 
enacted the statute in question. This result would seem 
to be plain when it is observed (a) that the statute au- 
thorizes the exertion of the particular functions by national 
banks when not in contravention of the state law, that is, 
where the right to perform them is expressly given by the 
state law or what is equivalent is deducible from the state 
law because that law has given the functions to state banks 
or corporations whose business in a greater or less degree 
rivals that of national banks, thus engendering from the 
state law itself an implication of authority in Congress to 
do as to national banks that which the state law has done 
as to other corporations; and (b) that the statute subjects 
the right to exert the particular functions which it confers 
on national banks to the administrative authority of the 
Reserve Board, giving besides to that Board power to 
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adopt rules regulating the exercise of the functions con- 
ferred, thus affording the means of coérdinating the func- 
tions when permitted to be discharged. by national banks 
with the reasonable and non-discriminating provisions of 
state law regulating their exercise as to state corporations, 
—the whole to the end that harmony and the concordant 
exercise of the national and state power might result. 
Before passing to the question of procedure we think 
it necessary to do no more than say that a contention 
which was pressed in argument and which it may be was 
indirectly referred to in the opinion of the court below 
that the authority given by the section to the Reserve 
Board was void because conferring legislative power on 
that board, is so plainly adversely disposed of by many 
previous adjudications as to cause it to be necessary only 
to refer to them. Field v. Clark, 143 U.S. 649; Buttfield 
v. Stranahan, 192'U. 8. 470; United States v. Grimaud, 220 
U. 8. 506; Monongahela Bridge Company v. United States, 
216 U.S. 177; Intermountain Rate Cases, 234:U. 8. 476. 
The question of the competency of the procedure and 
the right to administer the remedy sought, then» remains. 
It involves a challenge of the right of the State Attorney 
General to resort in a state court to proceedings in the 
nature of quo warranto to test the power of the corporation 
to exert the particular functions given by the act of Con- 
gress because they were inherently federal in character, 
enjoyed by a federal corporation and susceptible only of 
being directly tested in a federal court. Support for the 
challenge in argument is rested upon Ableman v. Booth, 
21 How. 506; Tarble’s Case, 13 Wall. 397; Van Reed v. 
People’s National Bank, 198 U. 8S. 554, 557; State ea rel. 
Wilcox v. Curtis, 35 Connecticut, 374. But without in- 
quiring into the merits of the doctrine upon which the 
proposition rests we think when the contention is tested 
by a consideration of the subject-matter of this particular 
controversy it cannot be sustained. In other words, we 
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are of opinion that as the particular functions in question 
by the express terms of the act of Congress were given 
only ‘‘when not in contravention of State or local law,” 
the state court was, if not expressly, at least impliedly 
authorized by Congress to consider and pass upon the 
question whether the particular power was or was not in 
contravention of the state law, and we place our conclu- 
sion on that ground. We find no ambiguity in the text, 
but if it be that ambiguity is latent in the provision, a 
consideration of its purpose would dispel doubt especially 
in view of the interpretation which we have given the 
statute and the contrast between the clause governing 
the subject by the state law and the provision conferring 
administrative power on the Reserve Board. The nature 
of the subject dealt with adds cogency to. this view since 
that subject involves the action of state courts of probate 
in a universal sense, implying from its very nature the 
duty of such courts to pass upon the question and the 
power of the court below within the limits of state juris- 
diction to settle so far as the State was concerned the ques- 
tion for all such courts by one suit, thus avoiding the con- 
fusion which might arise in the entire system of state 
probate proceedings and the very serious injury to many 
classes of society which also might be occasioned. And 
our conclusion on this subject is fortified by the terms of 
§ 57, c. 106, 13 Stat. 116, making controversies concerning 
national banks cognizable in state courts because of their 
intimate relation to many state laws and regulations, 
although without the grant of the act of Congress such 
controversies would have been federal in character. 

As it follows from what we have said that the court — 
below erred in declaring the section of the act of Congress 
to be unconstitutional, the judgment must be reversed 
and the case remanded for further proceedings not. in- 
consistent with this opinion. 

_ And it is so ordered. 
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~ Mr. Justice Van Devanter, dissenting. 


T dissent from the conclusion that this proceeding could 
be brought and maintained in the state court. It is an 
information in the nature of a quo warranto against a 
federal corporation, a national bank. It calls in question 
the bank’s right to exercise a privilege claimed under an 
act of Congress, the privilege, under the terms of the act, 
being conferred only when ‘‘not in contravention of State 
or local law.” ‘The information was brought by the 
Attorney General of the State in his own name, and charges 
that the bank’s exercise of the privilege is ‘‘in contempt of 
the people of the State,” by which it is meant, as the record 
discloses, first, that the exercise of the privilege by the 
bank is in contravention of the law of the State, and, 
second, that the act of Congress under which the privilege 
is claimed transcends the power of Congress and is void. 
The state court dealt with both grounds. The first was 
overruled and the second sustained. The judgment ren- 
dered enjoins and excludes the bank from exercising the 
privilege. 

The writ of quo warranto was a prerogative writ and the 
modern proceeding by information is not different in that 
respect. When it is brought to exclude the exercise of a 
franchise, privilege or power claimed under the United 
States it can only be brought in the name of the United 
States and by its representative, or in such other mode 
as it may have sanctioned. Wallace v. Anderson, 5 Wheat. 
291; Territory v. Lockwood, 3 Wall. 236; Newman v. Friz- 
zell, 238 U.S. 537. As is said in the Lockwood Case, ‘the 
right to institute such proceedings is inherently in the 
Government of the nation.” This is particularly true 
of national banks, for they not only derive ail their powers 
from the United States, but are instrumentalities created 
by it for a public purpose, and ‘“‘are not to be interfered 
with by state legislative or judicial action, except so far 
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as the law making power of the Government may permit.” 
Davis v. Elmira Savings Bank, 161 U. 8. 275, 283; Van 
Reed v. People’s National Bank, 198 U. S. 554, 557. In- 
deed, they are upon much the same plane as are officers 
of the United States, because their conduct can only be 

controlled by the power that created them. M. cClung v. 
Silliman, 6 Wheat. 598, 605. If it were otherwise the 
supremacy of the United States and of its Constitution and 
laws would be seriously imperiled. Ableman v. Booth, 21- 
How. 506; Tarble’s Case, 138 Wall. 397; Tennessee v. 
Davis, 100 U. S. 257; State ex rel. Wilcox v. Curtis, 35 
Conn. 374. 

Thus much, as I understand it, is conceded in this court’s 
opinion, the conclusion that the state court could entertain 
the information and proceed to judgment thereon, as was 
done, being rested upon an implied authorization by 
Congress. This authorization is thought to be found in 
the provision stating that the privilege claimed is given 
only ‘‘when not in contravention of State or local law” 
and in the provision in the Act of June 3, 1864, c. 106, 
§ 57, 13 Stat. 116, now in Rev. Stats., § 5198, which makes 
suits against national banks cognizable in certain state 
courts. I do not find any such authorization in either 
provision. 

_ The first does no more than to withhold the privilege in 
question from national banks located in States whose laws 
are opposed to or not in harmony with the possession and 
exercise of such a privilege on the part of the banks. It 
says nothing about judicial proceedings—nothing about 
who shall bring them or where they shall be brought. 
There is in it no suggestion that quo warranto proceedings 
were in the mind of Congress. Had there been a purpose 
to do anything so unusual as to authorize a state officer to 
institute and conduct such a proceeding in a state court 
against a federal corporation, is it not reasonable to believe 
that Congress would have given expression to that pur- 
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pose? As before indicated, it said nothing upon the 
point,—just as it would have done had no such purpose 
been in mind. But if the words “‘when not in contra- 
vention of State or local law” could be regarded as giving 
any warrant for a quo warranio proceeding by a state 
officer in a state court, I should say they would do no 
more than to permit such a proceeding to determine 
whether the privilege was in contravention of the state 
law. There is nothing in them which points even re- 
motely to a purpose to sanction a proceeding to determine 
the power of Congress under the Constitution to clothe 
a national bank with the privilege indicated. That would 
be without any precedent in the legislation relating to 
federal corporations, and: I submit that it is most im- 
probable that Congress either did or would entertain 
such a purpose. 

The provision cited from the Act of 1864 has been in the 
statutes for fifty-three years and no one seems ever to 
have thought until now that it was intended to authorize 
a proceeding such as this against a national bank. I 
think its words do not fairly lend themselves to that pur- 
pose. They have hitherto been regarded, and in prac- 
tice treated, as referring to ordinary suits such as may be 
conveniently prosecuted against a bank in its home town 
and county. Besides, the terms of the provision show 
that it can have no application here. After providing for 
suing a national bank in the federal-or territorial court of 
the district in which it is established, the provision adds, 
‘Cor in any state, county, or municipal court in the county 
or city in which said association is located.’ This bank, 
as the record discloses, is located in Bay City, Bay County. 
‘The proceeding was begun and had in the Supreme Court _ 
of the State at the capital, which is Lansing, Ingham 
County. Therefore the provision can give no support to 
the proceeding. 

For these reasons I think the judgment should be re- 
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versed with a direction to dismiss the information for 
want of jurisdiction. 


Mr. Justice Day authorizes me to say that he concurs 
in this dissent. 
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The testimony of an accomplice who turns State’s evidence in a murder 
case is not to be discarded because of his base character, or his os- 
cillating retraction and reiteration of the charge, but must be ac-, - 
corded such weight as is due it when judged by confirming or opposing 
circumstances, by his character and the influences which investe 

In this case the court, considering evidence on which was based a con- 
viction of murder, concurred in by the court of first instance and the 

Supreme Court of the Philippine Islands, holds that the doubts 
aroused by the character and yacillation of the government’s chief 
witness (who testified that. he was hired by the defendant and did 
the killing under his direction), are not such as to justify a reversal 
in view of the corroborating evidence, including evidence of a motive 
on the part of the defendant, and the absence of any doubt that 
murder was actually done. 

A view of the scene of the murder by the trial judge does not deprive 
the accused of his constitutional right, carried to him by the Phil- 
ippine Code, to “meet the witnesses face to face,” where the view 
is conducted in the presence and with the consent of his counsel, 
and no testimony is taken, and no improper remarks are addressed 
to the judge. : 

‘The right of the accused to be present during the inspection may be 
waived by his counsel; but, even when the right is not waived, his 
absence will not warrant a reversal if no prejudice resulted. : 

30 Phil. Rep. 293, affirmed. 
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THE case is stated in the opinion. 


Mr. Timothy T. Ansberry, with whom Mr. Challen B. 
Ellis was on the briefs, for plaintiff in error: 

The argument of Mr. Ansberry for the defendant was 
devoted to the facts and to the proposition that the ab- 
sence of the accused during the view taken by the judge 
of first instance was fatal error. The accused, he said, was 
in jail at the time and had not consented. Section 5 of 
the Philippine Civil Government Act secures in all crim- 
inal prosecutions the right of the accused to be heard by 
himself and his counsel. Section 3270 of the Philippine 
Laws, Comp. Stats. 1907, declares: ‘‘In all criminal 
prosecutions the defendant shall be entitled to appear 
and defend in person and by counsel at every stage of the 
proceeding.’ It is unnecessary to argue at length the 
interpretation of these provisions, or the question of the 
rights of an accused in a felony case and the circumstances 
under which they may and may not be waived, for these 
questions are now settled by the recent decision in Diaz v. 
United States, 223 U.S. 442. 

There this court laid down the rule of interpretation of 
Philippine Laws to be that the prevailing course of deci- 
sion in the United States should be accepted as deter- 
mining the nature and measure of the rights provided, 
and held that, by the prevailing course of decision in the 
United States, an acoused who is on trial charged with a 
capital offense is incapable of waiving the right to be 
present. 

There is only one subject remaining, and that is whether 
the rule is different when the proceeding was a view of the 
premises, and not the taking of testimony in the court 
room, instructions to the jury, etc. There is some author- 
_ ity for the proposition that a view of the premises is not 
‘a part of the trial” on the ground that it does not in- 
volve the obtaining of evidence. Decisions to this effect 
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are mainly those dealing with the question as to whether 
a review on appeal is prevented by lack of a complete 
record when it appears that the jury viewed the premises; 
and the solution of the difficulty in some of the cases is 
that review may be had because a view of the premises is 
not a part of the trial. Some authorities have carried 
this suggestion into criminal cases where the question 
arose as to the necessity for the presence of the accused at 
a view of the premises. But without attempting to analyze 
these authorities, or the cases the other way, it is sufficient 
to say that both sound reason and the weight of authority 
support the proposition that a view of the premises in a 
criminal case is a part of the trial. 3 Wharton Criminal 
Law, 7th ed., § 3160; 22 Encyce. Pl. & Pr. 1059; Tully v. 
failroad Co., 134 Massachusetts, 499; Wall v. United 
States Mining Co., 232 Fed. Rep. 613; People v. Milner, 
122 California, 171; Benton v. State, 30 Arkansas, 328. 

The whole theory upon which the accused is given a right 
to be present at the trial applies with equal force to his 
presence at a view of the premises. The right to be pres- 
ent, “scarcely less important to the accused than the 
right of trial itself” (Diaz v. United States, supra), was 
clearly not intended to be limited to any particular occa- 
sion, or any particular kind of proceeding in the trial, 
but extends to “any steps taken” (Hopt v. Utah, 110 
U.S. 574) “from the empanelling of the jury to the re- 
ception of the verdict,’ and during this time “nothing 
shall be done in the absence ‘of the prisoner” (Lewis v. 
United States, 146 U. S. 371, 372). 

And what is true of a criminal trial before a jury is 
equally true of a criminal trial had, as in the Philippines, 
before a judge only. Diaz v. United States, supra. 

The right of the accused to be present is given him, 
undoubtedly, that he may have the opportunity to ob- 
serve, and be observed, at every step taken so that he 
may make the best use of his own knowledge of the facts, 
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and use that knowledge either in his testimony or in his 
conferences with counsel. At any moment of the trial 
something may arise which needs supplementing by facts 
cf which the accused: knows, or something may appear, 
either by observation of the jury or in oral evidence, 
which can be easily explained by the knowledge which 
the accused has. To say that the accused must be pres- 
ent when testimony, already transcribed, is read, or when 
the court instructs the jury, but that he need not be pres- 
ent when the jury is making an examination of objects 
and places about which the testimony centers and con- 
firming or testing the testimony by actual view, ignores 
the real reason for the right. 

But whatever may be the contention as to the proper 
function of a view of the premises, there can be no doubt 
that in the case at bar there was the “‘ taking of evidence”’ 
at the view of the premises. People v. Hull, 86 Michigan, 
446; People v. Green, 53 California, 60; State v. Bertin, 
24 La. Ann. 46. 

If any doubt could remain as to the right of the accused ° 
to be present at the view, because of any technical defini- 
tion of the word “‘trial,” it is disposed of by the broad 
language of the Philippine Code, which refers specifically 
to ‘every stage of the proceedings.” See Hopt v. Utah, 
supra. . 


The Solicitor General and Mr. Assistant Attorney General 
Warren for the United States, submitted: 

The plaintiff in error bases his right to be personally 
present at the view taken by the single judge trying the case 
without a jury upon § 5 of the Philippine Organic Act and 
§ 3270 of the Philippine Compiled Statutes, which embody 
the provisions of the Fifth and Sixth Amendments to 
the Constitution of the United States conferring three dis- 
tinct and separable rights: (a) The right of confrontation 
with the witnesses against him; (b) the right to be heard 
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by himself and counsel; (c) the right to be present at 
every stage of the trial. _ 

The alleged right of a defendant to be present at a view 
cannot be derived from the right of confrontation with 
witnesses given by the Sixth Amendment. Such right 
applies only to testimonial evidence. Mattox v. United 
States, 156 U. 8. 237, 242; Dowdell v. United States, 221 
U.S. 325, 330; Kirby v. United States, 174 U. 8. 47, 54, 55. 
See also Mattox vy. United States, 146 U. 8. 140; Holt v. 
United States, 218 U.S. 245, 252, 253; Reynolds v. United 
States, 98 U.S. 145. 

The plaintiff in error claims that the right to be present 
at every stage of the trial is derived from the constitutional 
right to have the assistance of counsel for his defense. 
The right to have the assistance of counsel originated at 
a later period than the right to be present at every stage 
of the trial. As to the abuses which led to the adoption of 
this clause of the Sixth Amendment, see 2 Story on Con- 
stitution, §§ 1793, 1794. And see also 4 Black. Comm. 
855 ; Foster’s Crown Cases, 231, 232; 1 Bishop’s New Crim- 
inal Procedure, §§ 14-22, 120. 

The right of a defendant in a criminal case to be present 
at all stages of the trial, on the other hand, isa right which 
had long been secured to him at common law before the 
right to have counsel was granted to him and, therefore, 
is clearly not derived from the Sixth Amendment to the 
Constitution. Its derivation from the early English 
common law is well stated in Ball vy. United States, 140 
U.S. 118, 181. For further authorities from the common 
law, see Statute of 28 Edward III, c. 3, 1354; 4 Black, 
Comm. 318; and the following cases: Rex v. Bacon (1664), 
1 Keble, 809; 1 Levinz, 146; Rex v. Vipont (1761), 2 Burr, 
1163; Rex v. Aiken (1765), 3 Burr, 1785; Rex v. Crowther 
(1786), 1 T. R. 125, 127; Rex v. Baker (1745), 2 Strange, 
1239; Rea v. Nicolls (1745), 2 Strange, 1227 ; Rex v. Leging- 
ham (1670), 2 Keble, 687; T. Taym. 193 ; Rex v. Harris 
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and Duke (1689), 1 Ld. Raym. 267, 482; Skinner, 683; 
Comberbach, 447; Holt, 399; 1 Salkeld, 400; 12 Mod. 156; 
Lofft, 400; Regina v. Templeman (1700), 1 Salk. 56; Rex 
v. Hayes (1730), 2 Strange, 843; Rex v. Gibson (1734), 
2 Strange, 968; Sessions Cas. 123; 2 Barnardiston, 412; 
Cunningham, 29; Commonwealth v. Cody (1896),. 165 
Massachusetts, 133; Frey v. Calhoun (1895), 107 Mich- 
igan, 130. 

The right to be present at every stage of the trial must 
be derived from the ‘‘due process” clause contained in 
the Fifth Amendment to the Constitution. The dicta 
in Diaz v. United States, 223 U. 8. 442, 452, which as- 
sumed that this right is derived from the Sixth Amend- 
ment, cannot be supported by authority. 

Assuming, therefore, that the right to be present at all 
stages of the trial is a necessary part of the ‘‘due process” 
guaranteed by the Fifth Amendment, two questions arise 
in this case: (1) Is a view actually, in law, a ‘‘part of the 
trial” at which the common law required the defendant 
to be present? (2) Was the right to be present at a view ° 
such an “essential” right as public policy forbids to be 
waived, under the doctrine of Hopt v. Utah, 110 U. 8. 574, 
as explained in Lewis v. United States, 146 U. 8S. 370, 372, 
and T'rono v. United States, 199 U. 8. 521, 533? 

The weight of authority and of. reason is to the effect 
that a view is not such a ‘‘part of the trial” as requires 
the defendant’s presence. People v. Thorn, 156 N. Y. 286; 
Price v. United States, 14 App. D. C. 391, 405; 3 Wigmore 

‘on Evidence, § 1803; Supp., vol. 5, § 1803. See State v. 
Ah Lee, 8 Oregon, 214: 

That the right to be present at a view is not such an 
“essential” right as public policy forbids to be waived 
is to be seen from the fact that, at the early common law, 
it was optional with the defendant whether he would 
give his consent to be present at a view or not; and ‘no 
view could be'taken without the defendant’s consent in a 
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criminal case, and such consent could be given by the de- 
fendant with or without conditions. It is clear that, at 
common law, if he consented to a view in his absence, a 
view could be had in his absence. Sir Edward Duncomb’s 
Case (1635), Croke’s Charles, 366; King v. Staughton 
(1671), 2 Keble, 665; 1 Sid. 464; 2 Saunders, 160; King v. 
Kingsmill (1714), 1 Sess. Cas. 87; Anonymous (1728), 1 
Barnardiston, 144; King v. Hatchley Tradgeley (1732), 
1 Sess. Cas. 180 (repeated as Anonymous, 2. Barnardiston, 
214); King v. Redman (1756), Ld. Kenyon, 384; 5 Bacon’s 
Abridgment, 375; Thompson’s Trials, § 879; Common- 
wealth v. Chance (1899), 174 Massachusetts, 245; Common- 
wealth v. Knapp (1830), 26 Massachusetts, 496; Common- 
wealth v. Webster (1850), 59 Massachusetts, 295. 

It would be contrary to public policy to hold that de- 
fendant’s presence at a view is legally necessary and non- 
waivable. In the first place, at no properly regulated in- 
spection can a jury (or as in this case,.a single justice) do 
more than observe the lay of the land and the disposition 
of the objects of interest connected with the crime. No 
evidence can be taken and no criticism or opinion offered 
by either side. There is, therefore, in spite of remarks 
in the cases, no valid reason necessitating the presence 
of the defendant. That is obviously the reason why de- 
fendants have so often, waived the privilege of attendance. 
In the second place, in many parts of the United States, 
especially in Alaska and the Philippines, views may be 
taken of places hundreds or even thousands of miles away 
from the place of trial. In our Southern and Western 
States, also, views may be taken in distant places and 
sparsely settled regions. Facilities for travel may be 
limited; means of conveyance insecure. A requirement 
of the presence of the defendant, non-waivable by him, 
presents a real danger or added facility for the escape, 
or rescue, of the prisoner. 

A conclusion, therefore, which would extend to a crim- 


VALDEZ v. UNITED STATES. 439 


244 U.S§. Opinion of the Court. 


inal defendant a comparatively valueless privilege at the 
expense of the safe and effective execution of justice should 
be avoided if possible. 


Mr. Justice McKenna delivered the opinion of the 
ceurt. 


Valdez was proceeded against by complaint under the 
procedure of the Philippine Islands for the crime of murder. 
It was circumstantially described as having been com- 
mitted by Valdez and one Francisco Amante and one 
Juan Gatmaitan, the latter having been induced by Valdez 
“‘by reason of a promise of reward’ (900 pesos) to shoot 
one Eusebio Yuson with a Shotgun furnished by Amante, 
inflicting nine mortal wounds, instantly killing Yuson. 

There was a demurrer filed to the complaint which need 
not be noticed. Upon the trial of Valdez and Amante, 
after pleas of not guilty, the court in an opinion circum- 
stantially reviewed the evidence and found Amante not 
guilty ‘‘for insufficiency of evidence.’’ Valdez was found 
guilty ‘‘beyond reasonable doubt.” He was sentenced 
to the penalty of death and to indemnification of the 
family of the deceased. 

At a separate trial Gatmaitan was also found guilty 
and sentenced to imprisonment for life. 

There was a motion for rehearing which was denied. 

Valdez and Gatmaitan took separate appeals to the 
Supreme Court of the Islands, but, according to the state- 
ment of the court, at the request of counsel, the appeals 
were ‘“‘heard and considered together, in order to give 
eounsel for the defense an opportunity to develop any 
inconsistencies or contradictions which. might appear 
as a result of a critical analysis and comparison of the 
evidence of record in both cases.” 

The judgment against Valdez was affirmed; that against 
Gatmaitan was modified by the substitution of death for 
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life imprisonment. Two of the judges dissented, one 
thinking that the ‘‘accused,” not designating him (pre-- 
sumably Valdez), was entitled ‘‘to an acquittal under the 
facts presented”; the other being of opinion that the pros- 
ecution had ‘‘not proved the guilt of the appellants of the 
crime of which they were convicted.” 

The case is here upon a writ of error sued out by Valdez 
and the questions presented are, to quote counsel: (1) 
Whether the absence of the accused during a part of the 
proceedings in the trial constitutes an error requiring 
reversal, and (2) whether there was any evidence adequate 
to warrant the conviction. 

The second question may be disposed of first. A neg- 
ative answer is urged upon a consideration of the cred- 
ibility of the witnesses, the relative probative strength 
of their testimonies, their mental and moral defects, the 
various statements of Gatmaitan, being a witness for the 
prosecution, first testifying to the guilt of Valdez and by 
subsequent statement retracting the accusation, and 
later retracting the retraction, and an asserted absence 
of motive for the crime. 

The elements of these contentions were passed upon by 
the lower courts and the guilt of Valdez and Gatmaitan 
determined. It ordinarily would be enough to say that 
there was justification for the determination ; but lest it 
may be supposed that the guilt of Valdez depended alone 
upon the testimony of Gatmaitan, he having been an 
active accomplice in the homicide, some comment be- 
comes necessary and at least a characterization of the 
evidence. 

Gatmaitan’s testimony was, of course, an important 
_factor, but it had. substantial corroboration. He was 
shown, it is true, to be a low type of man. One who be- 
comes for hire as he did the criminal executor of another’s 
malice is usually such. No other would accept the shame- 
ful service. But it is not reserved for this case to make a 
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novel contribution to the criminal experience of the coun- 
try or to demonstrate that there are such hirers and hire- 
lings, and when the hireling turns state’s evidence, as he 
sometimes does, or his weakness, awed by the penalties 
of his crime, breaks down and confesses, as it sometimes 
does, or he changes or qualifies or retracts, as he some- 
times does, as hope or interest or fear sways him, his tes- 
timony or confession is not to be summarily discarded but 
to be judged of by confirming or opposing circumstances 
as well as by his character and the influences that may 
invest him. And it was such judgment the two lower 
courts exercised; it is such judgment in our turn that we 
are required to exercise., This record, indeed, shows that 
the character and characteristics of Gatmaitan, his mental 
and social inferiority to Valdez, made him facile to Valdez’ 
solicitation and a purchasable agent for Valdez’ purpose. 
And Valdez was shown, independently of Gatmaitan’s 
testimony, to have had a purpose—a fixed enmity to 
Yuson, engendered in a controversy over certain water 
rights. In gratification of it he carefully planned the 
crime, set its time and place, procured its weapon, gave 
the weapon to Gatmaitan, and hired a scout to observe 
the movements of Yuson and report his approach. The 
service was exactly performed, and upon his approach 
occurred. the tragedy. 

Yuson was shot in the back and instantly killed as he 
was entering his home, and the crowning horror of it was 
that it was done in the hearing and almost in the presence 
of his wife, even as she was speaking to him and moving 
to meet him. | 

Such is the outline of the crime. And crime it was. 
There is no dispute about that or the manner of execution. 
Valdez as a witness in his own behalf denied participation 
in it or precedent knowledge and attempted to prove an 
alibi. His denial was not believed, his alibi decided not 
to have been established. It cannot be held, therefore, 
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_ that his conviction was not sustained by the evidence and 
the sentence imposed upon him not justified, even though 
its doom be death. 

Upon the other question the record shows this: Gat- 
maitan was a witness for the prosecution. He related that 
he was employed by Valdez to kill Yuson for 900 pesos, 
given him, Gatmaitan, for that purpose, and that he shot 
Yuson as Yuson was approaching his (Yuson’s) house— 
Valdez assisting him, Gatmaitan. Indeed, Gatmaitan . 
testified that Valdez ordered him to shoot but that the 
gun would not go off, and Valdez showed him how to 
shoot—‘‘and right at that moment the gun went off.” 
Gatmaitan further testified that he and Valdez located 
themselves ‘‘in a fence near the staircase” of Yuson’s 
house, and from that location fired the shot. 

There was other testimony, as we have indicated, and 
distances of objects from one another were testified to. 

At the close of the testimony the prosecuting attorney 
asked the court to visit ‘the place of the occurrence in 
order to make there an inspection so that the court may 
judge of the distances.” One of the -counsel for the de- 
fense assented, saying, ‘‘ Yes; we do not object, so that the 
court may see.” Another counsel for the defense called 
for the ‘‘motive” of the prosecution in asking ‘‘for the 
ocular inspection.”’ It was replied that its object was to 
enable the court to obtain a correct idea “of all the dis- 
tances in connection with the assassination of the de- 
ceased, as well also of the places where the witnesses for 
the prosecution found themselves and where they talked 
together.” And further, ‘‘We want that done in order that 
everything may be clear.’”’ To which counsel for the 
defense replied that he had on occasions been present at 
ocular inspections and that testimony was taken which 
produced confusion, and, further: ‘“What I wish, with 
the consent of the prosecuting attorney, is that an in- 
spection be made there, but that no testimony be taken 
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because it produces great confusion when one tries to 
examine witnesses at the place of the occurrence.” 

The prosecuting attorney, however, thought it advisable 
not to dispense with such testimony or take from the 
court its discretion, ‘‘so that when the court arrives there 
it may ask of unknown persons where the deceased fell, 
where the wad was found, where Gatmaitan was, and 
where Mateo Arcilla was.” All of which opposing counsel 
thought had been already proved. 

The court expressed its willingness to make the in- 
spection, as the result would be evidence for both parties 
after the defense had produced its rebuttal testimony, 
and upon the defense announcing that it had no rebuttal 
testimony, the case was’closed. 

The court made the inspection; Valdez was not present, 
but his counsel were. There is an opposition of affidavits 
submitted upon a motion for new trial. Those submitted 
by defendant (three of which were in almost exactly the 
same words) averred that the persons making them were 
present at the inspection by the court and saw the judge 
examine the various points at the scene of the crime and 
the point where Gatmaitan stood when he fired the mur- 
derous shot. That they also saw the widow of the de- © 
ceased show the manner in which her husband fell—she 
illustrating—and that she also told the judge “‘certain 
facts which happened at the time of the murder.” That 
they also saw Captain Crockett, of the constabulary, point 
out to the judge the places in the stairway and in the house 
where the shot had penetrated, and saw him walk with 
the judge and point out to him certain streets and houses 
connected with the case, and also saw the judge and such 
officer and the attorneys in the case and other persons 
examine other places. 

One of the counsel for the defense also filed an affidavit. 
It averred that the judge went to the scene of the killing, 
accompanied by the attorneys for both sides, but that 
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neither Valdez nor his attorneys were consulted by the 
judge as to whether or not Valdez desired to accompany 
the court. That the widow of the deceased ‘explained 
to the judge many occurrences which she claimed had 
taken place on the night of the killing, . . . what she 
claimed to have said to the deceased just prior to the kill- 
ing, and illustrated how and where the deceased had fallen, 
and discussed many other matters in connection with 
the case, during all of which time she was crying and 
wringing her hands in grief.” That Captain Crockett 
was charged by at least one witness as being an official 
“of a body which had forced and intimidated” the witness 
to give false testimony against Valdez. That Captain 
Crockett pointed out bullet marks to the judge, pointed 
out where the shot was fired as indicated by Gatmaitan, 
and made other statements to the judge that Gatmaitan 
had made to him ‘‘as to other circumstances of the case.’ 
That Captain Crockett walked through the streets with 
the judge and pointed out to him various objects which 
had been referred to during the trial, part of the time being 
alone with the judge. That Captain Crockett discussed 
distances between objects, giving his opinion of the same, 
and particularly the distance from the house of the de- 
ceased to the house of Valdez, and told the judge in that 
connection that he had measured such distance with a 
“““speedometer’ on his motorcycle.” That during the in- 
spection the affiant made objections as attorney for Valdez 
as to the conduct of the widow and Crockett but they were 
allowed to continue their conversations with the judge. 

These affidavits were distinctly and circumstantially 
contradicted by affidavits accompanied by photographs of 
the positions of the judge and the persons involved. One 
of the affidavits was by Captain Crockett and two of them 
were by the attorneys who prosecuted the case, both of 
whom were present at the inspection and in such relation 
to it as to know what occurred. 
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The Supreme Court, in passing upon the motion, said: 
*“A careful examination of these affidavits and the counter- 
affidavits filed by the appellee satisfies us that nothing 
more than inspection of the scene of the murder was made 
_ by the trial judge, and that no evidence whatever was 
taken on that occasion; and we are of opinion that under 
all the circumstances there was no violation of the con- 
stitutional right of the prisoner to be confronted with the 
witnesses. People v. Thorn, 156 N. Y. 286, 42 L. R. A. 
368, and the cases cited in the extended note in the an- 
nated report.” 

Such being the record, we must assume that the judge 
in his inspection of the scene of the homicide was not im- 
properly addressed by any one and, in the presence of 
counsel, did no more than visualize the testimony of the 
witnesses—giving it a certain picturesqueness, it may be, 
but not adding to or changing it. It would be going a 
great way to say that the requirement of the Philippine 
Code, carrying the constitutional guaranty to an accused 
to ‘‘meet the witnesses face’ to face,’ was violated and 
could not be waived. And we think practically Valdez’ 
presence was waived. 

But, aside from any question of waiver, it would be 
pressing the right of an accused too far and Diaz v. United 
States, 223 U.S. 442, beyond its principle to so hold. As 
well might it be said that an accused is entitled to be with 
the judge in his meditations and that he could entertain 
no conception nor form any judgment without such per- 
sonal presence. 

The judgment should not be reversed upon a mere 
abstraction. It is difficult to divine how the inspection, 
even if the affidavits of the defendants should be taken 
at their face value, added to or took from the case as 
presented. 

It follows that the judgment of the Supreme Court must 
be and it is Affirmed. 


446 OCTOBER TERM, 1916. 
CuarKE, J., dissenting. 244 U.S. 


Mr. Justice CuaRKE, dissenting. 


I greatly regret that I cannot concur in the opinion of 
the court in this case and the fact that the decision must 
cost two men their lives impels me to state as briefly as I 
may my reasons for dissenting from it. 

We have before us the record only in the case of Emilio 
Valdez. 

Valdez is described in the opinion of the trial judge as 
“‘a highly educated man and very prominent both on 
account of his social standing and his wealth,” and by the 
Supreme Court as “‘a recognized leader of an active polit- 
ical faction and a member of one of the richest, most power- 
ful and influential families in the community.” 

He was convicted of lying concealed with another and 
of shooting, in the early evening, one Eusebio Yuson, 
also a man of prominence, as he was mounting an outside 
stairway to the second story of his village home. Pur- 
suant to the practice of the Philippine Islands, the case 
was tried by a judge without the aid of a jury. 

The guilt or innocence of Valdez turns upon the tes- 
timony of one Juan Gatmaitan, who was found by the 
trial court to be so ‘‘densely ignorant a man, of so low an 
order of intelligence and so lacking in instruction both 
mental and moral” that upon finding him guilty of par- 
ticipating in the murder, the court on this account, re- 
duced his sentence from death to life imprisonment. 
The Supreme Court says of him that he ‘is a convicted 
cattle thief”; that ‘his testimony in his own behalf is 
wholly uiiwirthy of credit” and that in his own case he 
repudiated all of his testimony in the Valdez case and 
testified in a manner ‘‘so incoherent, irrational and in- 
credible as to cast doubt on all that he said in his own 
behalf.” 

To this we must add that this witness Gatmaitan first 
confessed to having murdered Yuson, without mentioning 
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Valdez. That afterwards, but two. months before the 
trial of Valdez, he made affidavit that he and one Mateo 
Arcilla went to Valdez’ house during the early evening 
of the day of the murder, that Valdez there gave them a 
shotgun in the village street, and that then the two, with- 
out Valdez, went and concealed themselyes on the lot of 
Yuson and when he came home ‘‘I [Gatmaitan] discharged 
both barrels of the shotgun at him at the same time and 
poe Tan to Valdez’ house and delivered the shotgun to 
Dim,’ 

Next he gave testimony, such as we shall see, on the 
trial of Valdez and eight days later made oath in prison 
that the local constables had tortured him for three weeks, 
not allowing him to sleep day or night, and thereby had 
forced him to- confess that he and Valdez had committed 
the murder, when the truth was he did not know who 
killed Yuson. 

Nine days after this, again under oath, he deifed all 
torture and persecution raid says that his testimony on the » 
trial of Valdez was true. 

And finally the Supreme Court says that on his own 
trial he repudiated his testimony in the trial of Valdez, 
denied all knowledge of the crime and attempted to estab- 
lish an alibi for himself. 

Such is the witness who tells the following amazing 
story on which Valdez is sentenced to death: 

I can neither read nor write. I never talked with Valdez 
but three times in my life. The first time I was looking 
for sugar cane seed and he said to me that ‘‘he wished to 
win my friendship,’’—nothing else and we parted. The 
second time we met in Valdez’ seed field and he offered 
me a business, which, according to his own statement, 
was an easy one. I asked him what kind of a business tt 
was and he said to me “that I should kill Eusebio Yuson 
and that he would pay me 900 pesos’’ (3450). I told him 
I could not please him because I was very busy with my work 
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and no one could relieve me in said work. And he told 
me to say nothing about it to any one and thus we parted. 
The third time I met Valdez he came to my hut in my 
sugar cane fields about five o’clock of a Sunday evening 
(the evening of the murder) and he invited me to return 
to town and I rode with him in his calesa (carriage) to his 
home. During this drive of about an hour he said nothing 
to me. When we arrived at his house he left me in the 
street and went into the house. When the bell struck the 
time of evening prayer as he did not come down from the 
house I thought that he was praying and when he did 
come down from the house he said nothing to me but 
handed me a shotgun. 

‘**Q. And what did you do when you received the gun? 

A. He still invited me to go to Loasan. 

Q. What did he do? 

A. He followed me. — 

Q. Where did you go? 

A. To the house of Lieutenant Eusebio Yuson.’’ 

He says that on the way to Yuson’s house he and Valdez 
stopped at a store dnd one Figueroa came and told them 
that Yuson was already there and they then approached 
Yuson’s house and located themselves in the fence near 
the staircase (outside the house leading to the second story) 
and when Yuson arrived Valdez ordered the witness to 
shoot. 

*“Q. And what did you do? 

A. I tried to shoot but the gun would not go off. 

Q. And then? 

A. He approached me and said ‘Son of a Whore, he was 
able to go up and you won’t shoot’ and he showed me 
how to shoot and right at that moment the gun went off.” 

On cross-examination he says he pulled the two triggers 
and that the gun would not go off and that then Valdez 
showed him how to shoot. ‘I was holding the shotgun 
this way [indicating] and he was showing me how to shoot, 
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saying, ‘This way,’ and without more ado the shot came 

out, the shot gun fell and I was frightened and ran away 
from the place and I know nothing more.” He says he 
had never handled fire arms before, and did not know how 
to shoot a gun and that he did not tell Valdez that he did 
not know how to shoot. The shot thus fired was the one 
fatal to Yuson. 

I shall not go into the testimony of the corroborating 
witnesses for the prosecution, Mateo Arcilla, who. is 
described by the Supreme Court as ‘‘a convicted wife 
murderer, sentenced to life imprisonment for that crime 
since he appeared as a witness at the trial of Valdez,”’ 
and Figueroa who with Gatmaitan and Arcilla the trial 
judge says pleaded guilty before a justice of the peace 
to murdering Yuson, without implicating Valdez. 

The only motive suggested on the part of Valdez for 
murdering Yuson is a difference between him or his 
mother (it is not clear which) and Yuson about some 
boundary and water rights, which had been amicably 
settled four years before the murder, and an indefinite 
business rivalry, which is only remotely alluded to by the 
widow of the deceased. 

A careful reading of this entire record convinces me, 
and the opinions of the lower courts throughout proceed 
upon the assumption, that the conviction of Valdez could 
not be thought of except this story of Gatmaitan which 
I have thus detailed from the record is believed to be true. 
Under the authority of the decisions of this court in 
Wiborg v. United States, 163 U. 8. 632, 658; Clyatt v. 
United States, 197 U. 8. 207, and in Diaz v. United States, 
223 U. S. 454; I have thus examined this record for the 
purpose of détermining whether there is any substantial 
evidence to be found in it to warrant the conviction of the 
defendant, and my conclusion is that there is no such 
evidence, because after making full allowance for dif- 
ferences of habit, of life and of character of the persons in- 
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volved and of the witnesses, I cannot conceive it possible 
that a man such as Valdez is described to be, even if he 
desired the death of an enemy or a rival (as to which there 
is no evidence) would bribe to shoot him an entire stranger 
of the most ignorant type obtainable, who had never used 
fire arms; should promise him money to commit the mur- 
der; should deliberately hand him, in the early evening, 
in a village street, the gun with which to shoot the victim; 
and then should go with the murderer to the scene and par- 
ticipate in the assassination by pulling the trigger which fired 
the fatal shot. 

Comment would be superfluous. The mere narration of 
the story makes it impossible for me to consent to making 
it the legal basis for depriving a man of his life, for the 
testimony of Gatmaitan is not merely mistaken testimony 
due to faulty recollection or statement, but one of his 
series of stories is necessarily, consciously and corruptly. - 
false, and therefore the other should not be relied upon, 
especially not in a capital case. It is not uncommon for 
ignorant and corrupt men to falsely charge others with 
doing what they i imagine that they themselves, in their 
narrow minds and experience, would have done under the 
circumstances of a given case, and the surest check, often 
the only check, on such perjury, is to recognize the im- 
possibility that men of larger instruction and resources 
and experience could have been guilty of such conduct. 
It is, of course, possible that Valdez committed or in- 
spired this crime but it is impossible to believe that he 
would have committed it in the crude, certain to be de- 
tected, manner described by Gatmaitan. 

This conclusion is arrived at putting wholly aside the 
defense of the accused, in which he took the witness stand 
and, so far as the record shows, sustained himself through 
a searching cross-examination, in a categorical denial of 
the, to me, utterly incredible stories of the enn opeRitNE 
witnesses. 
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But even if the evidence in the case were deemed by 
me credible I still should conclude that the judgment 
should be reversed for the purely legal reason which I 
shall now state. 

When the state closed its evidence in rebuttal the. 
prosecuting attorney requested the. court (there was no 
jury) to view the scene of the murder. To this counsel 
for the accused assented but with the request that ‘no 
testimony be taken because it produced great confusion 
when trying to examine witnesses at the place of the 
occurrence.” To this request the prosecuting attorney 
replied: ‘‘What Mr. Southworth says would be very © 
advisable, but I believe it would be very advisable also 
not to dispense with the task in which the court may 
exercise its discretion, so that when said court arrives 
there at may ask of unknown persons where the deceased fell, 
where the wad was found, where Gatmaitan was, and where - 
Mateo Arcilla was.” 

Then this follows: 

‘The Court: Tie court has no objection to making 
that inspection after the defense has produced its re- 
buttal evidence, not showing in the record the result of said 
inspection. 

Mr. Southworth: We have no rebuttal evidence. 

The Court: So that we may close the case? 

Mr. Chicote: Yes, sir. 

The Court: Good, tomorrow you may present your 
arguments. The session of the court is closed.” 

The record further shows that the judge visited the 
scene of the murder, that Valdez was confined in prison 
several miles away at the time of the visit and that he was 
neither required nor invited to be present at the view. . 

The visit to the scene by the judge without the presence 
of the accused is assigned as one of the reasons why a new 
trial should be granted, on the ground that such action 
violated § 5 of the Act of Congress of July 1st, 1902, 
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known as the ‘‘ Philippine Bill,” and also Article VI of the 
Amendments to the Constitution of the United States, 
providing that the accused ‘‘shall enjoy the right to be 
confronted with the witnesses against him.” 

What was done by the judge at this view is the subject 
of much dispute and conflict of statement made in affi- 
davits on motion for a new trial. A typical statement in 
the interest of the accused of what occurred is made by 
his attorney, who is described in the record as a reputable 
member of the bar, who stated that the widow of the de- 
ceased explained to the judge what she claimed had taken 
place on the night of the murder, pointing out where the 
deceased had fallen, and discussing many other matters 
in connection with the case, she weeping and wringing her 
hands all of the time that such interview was in progress, 
and that one Crockett, a constable, was active in in- 
dicating to the court various points and circumstances 
connected with the murder, all of this against objections 
made by counsel. as to the conduct of the widow and 
Crockett. 

A typical affidavit introduced by the State was by the 
private prosecutor Buencamino, who stated that he was 
present at the view, that the judge ‘‘neither received any 
evidence nor admitted any testimony referring to the 
case then being prosecuted against Valdez, and according 
to my best recollection I did not see the widow crying, 
but I saw her at a place distant from the judge. I also 

state that Captain Crockett did not give any evidence 
before the judge.” 

An assistant attorney for the Government made afi- 
davit that at no time did he see the widow crying or talking 
to the judge, or illustrating how her husband had fallen. 

However, a photograph of the scene at the time of the 
view indicates that it must have been a very unusual local 
event for a large crowd was present, and in this photograph 
the widow is shown in a position which must have been 
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very close to the judge and it is very significant that there 
is no statement from the judge as to just what he did and 
as to what occurred at the view. 

It has long been familiar, textbook, law, that a viewing 
of the premises where the crime is alleged to have been 
committed is part of the trial. Thus, in Wharton’s 

Criminal Pl. & Pr., 9th ed., § 707, it is said: “The visit [of 
the jury] must be made . . . in the presence of the 
accused, who is entitled to have all evidence received by 
the jury taken in his presence.” And in Ene. of Pl. & Pr., 
vol. XXII, p. 1059, it is said: ‘‘In criminal cases the accused 
is entitled to be present if the jury is sent to view the locus 
of the crime, as a view in the absence of the accused would 
violate his constitutional right to appear in person and be 
confronted with the witnesses against him.” 

But the law upon this subject has heen recently summed 
up by this court (Diaz vy. United States, 223 U. 8. 442, 454) 
in an admirable statement, which in my judgment rules 
the case before us, and is as follows: 

“We are thus brought to the question whether the 
provision in § 5 of the Philippine Civil Government Act, 
securing to the accused in all criminal prosecutions ‘the 
right to be heard by himself and counsel,’ makes his 
presence indispensable at every stage of the trial, or in- 
vests him with a right which he is always free to assert 
but which he also may waive by his voluntary act. Of 
course if that provision makes his presence thus indis- 
pensable, it is of no moment that the Philippine laws 
do not go so far, for they cannot lessen its force or effect. 
An identical or. similar provision is found in the constitu- 
tions of the several States, and its substantial equivalent 
ts embodied in the Sixth Amendment to the Constitution of 
the United States. It is the right which these constitu- 
tional provisions secure to persons accused of crime in this 
country that was carried to the Philippines by the congres- 
sional enactment, and, therefore, according to a familiar rule, 
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the prevailing course of decision here may and should be 
accepted as determinative of the nature and measure of the 
right there. Kepner v. United States, 195 U.S. 100, 124. 

ari In cases of felony our courts, with substantial 
accord, have regarded it as extending to every stage of the 
trial, inclusive of the empaneling of the jury and the recep- 
tion of the verdict, and as being scarcely less important to 
the accused than the right of trial itself. And with like accord 
they have regarded an accused who is in custody and one 
who is charged with a capital offense as incapable of waiving 
the right; the one, because his presence or absence is not 
within his own control, and the other because, in addition 
to being usually in custody, he is deemed to suffer the con- 
straint naturally incident to an apprehension of the awful 
penalty that would follow conviction. : 

“The reasoning upon which this rule of decision rests 
is clearly indicated in Barton v. State, supra, [67 Georgia, 
653] where it is said by the Supreme Court of Georgia: 

“Tt is the right of the defendant in cases of felony 

to be present at all stages of the trial—espe- 
cially at the rendition of the verdict, and if he be in such 
custody and confinement . . . as not to be present 
unless sent for and relieved by the court, the reception of 
the verdict during such compulsory absence is so illegal 
as to necessitate the setting it aside. . . . The prin- 
ciple thus ruled is good sense and sound law; because he 
cannot exercise the right to be present at the rendition 
of the verdict when in jail, unless the officer of the court 
brings him into the court by its order.’” 

It is difficult to imagine a case which would show the 
value of this rule more strongly than the case we are con- 
sidering. If the description of what occurred as given 
by counsel for the defendant is even approximately true 
it is not improbable that even the most stoical judge 
might have been influenced by it, and the presence of the 
defendant might very well have had a counterbalancing 
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influence, and in addition to this he was entitled to the 
benefit of any suggestion which he might have been able 
to make through his counsel. 

It is very clear to my mind that Diaz v. United States, 
supra, in principle rules this case and that the viewing of 
the scene of the murder by the judge without the presence 
of the accused requires that it be reversed and a new trial 
granted. 

That the conclusion I have reached in this case is not 
idiosyncratic or the result of an undue regard for a man’s 
life when it is adequately proved to have been forfeited 
under the law is, I think, sufficiently shown by the fact 
that two of the members of the Supreme Court of the 
Philippine Islands expréssed their estimate of the case 
made against Valdez by this record in these terms: 

Moreland, J., dissenting: ‘‘I dissent. I think that the 
least the accused is entitled to under the facts and the 
law is a new trial. I believe, however, that he is entitled 
to an acquittal upon the facts as presented.” And 

Grant T. Trent, J.: “I dissent on the ground that 

the prosecution has not proved the guilt of the 
appellants of the crime of which they were convicted.” 

For the reasons thus stated, I am of opinion that this 
record does not show any credible testimony supporting 
the judgment, that upon the authorities cited it rests 
upon error of law gravely prejudicial to the accused and 
that it therefore should be reversed and a new trial 
granted. 


I am authorized to say that the Cuizr Justice concurs 
in this opinion. 
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EX PARTE INDIANA TRANSPORTATION COM- 
PANY, PETITIONER. 


ON PETITION FOR WRIT OF PROHIBITION. 
No. 25, Original. Argued May 21, 1917.—Decided June 11, 1917. 


The foundation of jurisdiction is physical power. 

Appearance in answer to a citation issued upon a libel in personam does 
not empower the court to introduce new claims of new claimants 
into the suit without service on the defendant and against his 
will. 

After defendant had appeared in a suit against it for causing the 
death of one person, the court allowed to be filed an amended libel 
introducing 373 new libellants, each alleging a distinct cause of 
action based on as many other deaths due to the same accident. 
Defendant excepted to the amended libel upon the ground that it 
was contrary to law (1) because it joined 373 new libellants who had 
separate causes of action, and (2) because it could not ‘‘in law, in 
this case, be called upon to answer the said amended libel as to 373 
additional libellants.” Held that this was not a general appearance 
and that want. of service upon the defendant was sufficiently set 
up by the second ground of exception. 

Quere: Whether the principles of waiver and appearance are not 
modified in a case where the defendant is already in court and the 
objection to jurisdiction relates to the introduction of new com- 
plainants? 

When objections to the jurisdiction have been overruled, the defendant 
does not waive them by pleading to the merits. 

Prohibition granted. 


Tue case is stated in the opinion. 


Mr. Charles E. Kremer and Mr. Russell Mott for peti- 
tioner. _ , 


Mr. Harry W. Standidge (by special leave) in support 
of return of respondent... 
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Mr. Justice Hoimss delivered the opinion of the court. 


The suit in which this writ of prohibition is sought was 
originally a libel in personam against the petitioner, an 
Indiana corporation, and others, for causing the death of 
one Dawson through the ecapsizing of the steamer Eastland. 
in the Chicago River. The libel was filed on August 21, 
1915. A citation was served upon an agent of the peti- 
tioner within the district and the petitioner filed exceptions 
to the libel. On July 24, 1916, leave was granted ‘‘to cer- 
tain parties” to intervene as libellants, and a citation to 
respondents not served was ordered, returnable the first 
Monday in September. ,At this time the petitioner was 
not subject to service in the district and was not served 
with process. The ‘‘certain parties” mentioned in the 
order seem to have been 373 other libellants each alleging 
a distinct cause of action for death due to the same ac- 
cident. The petitioner excepted that the amended libel 
was contrary to law because it joined 373 other libellants 
who had separate causes of action, and also because the 
petitioner could not in law be called on to answer the 
amended libel as to 373. additional libellants. The excep- 
tions were overruled and the petitioner directed to answer 
in twenty days from the date of the order, September 18, 
1916. Thereupon the petitioner, not waiving its previous 
exceptions, on October 7 again excepted that the court 
had not jurisdiction over it in respect of the additional 
libellants and that the libel did not state a cause of action 
against it. On October 25 this petition was filed. 

The foundation of jurisdiction is physical power. If a 
defendant’s body were in custody by arrest, or a vessel 
were held by proceedings in rem, it well might be that new 
claims would be entertained against the person or against 
the ship, in addition to those upon which the arrest was 
made. The Oregon, 158 U. 8. 186, 210. But appearance 
in answer to a citation does not bring a defendant under 
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the general physical power of the court. He is not sup- 
posed even by fiction to be in prison. Conventional 
effect is given to a decree after an appearance because 
when power once has been manifested it is to the advan- 
tage of all not to insist upon its being maintained to the 
end. Michigan Trust Co. v. Ferry, 228 U. 8. 346, 353. 
That, however, is the limit of the court’s authority. Not 
having any power in fact over the defendant unless it can 
seize him again, it cannot introduce new claims of new 
claimants into an existing suit simply because the defend- 
ant ‘has appeared in that suit. The new claimants are 
strangers and must begin their action by service just as if 
no one had sued the defendant before: The Oregon, 158 
~ U.S. 186, 205, 210. We may repeat with more force con- 
cerning defendants what was said alio intuwitu in a New 
Jersey case cited in Reynolds v. Stockton, 140 U.S. 254, 268. 
“Persons by becoming suitors do not place themselves 
for all purposes under the control of the court.” 

The only question is whether the petitioner lost its 
rights by its mode of asserting them; the argument for 
the respondent being that the exceptions above men- 
tioned amounted to an appearance and plea to the merits, 
and that thus the absence of service was cured. But it is 
to be remembered that the motion for leave to intervene 
was a motion in the cause in which petitioner already had 
appeared. We should not be astute to treat recognition 
that it was in court as the case stood before the motion to 
let in upon it an avalanche of new claims, as waiving what 
it was the prime and only purpose of the exceptions to 
prevent. The language of the first exceptions was not as 
explicit as it might have been but the absence of service 
seems to us sufficiently covered by the words, ‘‘Because 
the above-named respondent cannot in law, in this ease, 
be called upon to answer the said amended libel as to 373 
additional libellants.”’ 

The second exception, still insisting on the petitioner’s 
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denial that the court had jurisdiction of it in-respect of the 
new claims set up, pleaded further, upon the rule to answer, 
that the amended libel did not state a cause of action. 
But if the principles of waiver and appearance by pleading 
to the merits are not modified in a case where the defend- 
ant.already is in court, it-is true at least that when objec- 
_tions to the jurisdiction have been overruled the defendant 
does not lose its rights by pleading to the merits. Hark- 
- ness v. Hyde, 98 U.S. 476. The District Court attempted 
to exceed its jurisdiction and the writ of prohibition should 

be granted. 
Rule absolute. 
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AND TREASURER OF THE JOINT, DISTRICT 
COUNCIL OF NEW YORK AND VICINITY OF 
THE UNITED BROTHERHOOD OF CARPEN-— 

_ TERS AND JOINERS OF AMERICA AND AMAL-— 
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No. 24. Argued May 3, 4, 1915; restored to docket for reargument ; 
June 12, 1916; reargued October 24, 25, 1916.—Decided June 11, 1917. 


A private party cannot maintain a suit for an injunction under § 4 of 
the Sherman Anti-Trust Law. 

Such action upon the part of a labor union as is involved in this case is 
not subject to be enjoined under the laws of New York ina private suit. 

214 Fed. Rep. 82, affirmed. 


TuE case is stated in the opinion. 
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Mr. Walter Gordon Merritt and Mr. Daniel Davenport 
for appellants: 

The combination falls within that class of restraints of 
trade intended to coerce third parties and strangers from 
engaging in interstate trade except on conditions that the 
combination imposes, and therefore violates the Federal 
Anti-Trust Law. 

The object is to control conditions of manufacture by 
preventing the sale and use of manufactured articles 
unless they come from mills operated and exclusively 
manned by members of the combination. It is a com- 
bination between the sources of production and those 
who control distribution and consumption, to limit the 
market to producers joining such combination. Accord-— 
ing to the defendants’ contention, they must protect the 
union mills from the competition of non-union mills be- 
cause, under the natural law of trade and competition, 
the union mills cannot survive with their increased cost 
of production. The rule against using or working on 
open shop “‘trim” was therefore adopted to destroy open 
shop competition. The Master Carpenters’ Association 
also take active steps to enforce this régime in order to 
protect themselves from the competition of independent 
contractors using such material. 

The conceded purpose is to increase profits and’ wages 
in the union mill and to do this by the only possible method 
-by which men working on buildings could accomplish 
such a purpose, viz: restraining trade or commerce by 
making open shop products unsalable. There is no rela- 
tion between the buildings and the factories except com- 
merce, so that the only way in which the conditions in the 
mills can be affected by the conduct of the men at the 
buildings is by controlling commerce. 

The union manufacturers and their employees have an 
undoubted interest in extending the sale and use of any 
merchandise which is produced by their joint efforts, 
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and may, therefore, justify and excuse any injury which 
they inflict upon their competitors by the ordinary 
methods of legitimate competition. They cannot, how- 
ever, by association or combination with journeymen 
who have no such interest, but exercise a despotic con- 
trol over the use and installation of such products, destroy 
the competition. of business rivals and monopolize the 
market. This is no ordinary labor case, but an instance 
where the defendants are seeking to project their influence 
into trade and commerce for the purpose of preventing 
the sale and distribution of completed articles of common 
use produced by their competitors. It is an attempt to 
drive open shop products out of commerce. 

The distinction betwéea a combination where parties 
subject themselves to a self-imposed restraint, and a com- 
bination which has also the objective purpose of inter- 
fering with outsiders, has been recognized by this court, 
which holds that the latter combination implies a wrong- 
ful purpose. United States v. Patten, 226 U. 8. 525; Loewe 
v. Lawlor, 208 U. 8. 274; Northern Securities Co. v. United 
States, 198 U. 8S. 197; Standard Oil Co. v. United States, 
221 U.S. 1; TRomsen v. Union Castle Mail S. S. Co., 166 
Fed. Rep. 251; State v. Duluth Board of Trade (Minn.), 
121 N. W. Rep. 395; Brown & Allen v. Jacobs Pharmacy 
(Ga.), 41 8. E. Rep. 553. 

If the object of the combination be the illegal one de- 
scribed, it is immaterial that the means are otherwise 
innocent and lawful. There is nothing talismanic about 
the right to strike which excepts it from this universal 
and wholesome rule of law. Azkens v. Wisconsin, 195 
U.S. 204; Gompers v. Bucks Stove & Range Co., 221 U.S. 
418; Swift & Co. v. United States, 196 U. 8. 375; United 
States v. Reading Co., 226 U. 8. 324; Loewe v. Lawlor, 
supra. 

This doctrine that an act otherwise legal may become 
illegal when exercised in furtherance of an illegal con- 
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spiracy has been frequently applied in the case of strikes. 
[Citing numerous authorities.] 

If the means employed are calculated and intended to 
restrain interstate trade, it is immaterial that they are to 
be performed or operate entirely within the limits of one 
State. Loewe v. Lawlor, supra; United States v. Reading 
Co., supra; Swift & Co. v. United States, 196 U. 8. 375 ‘ 
Northern Securities Co. v. United States, 193 U.S. 197; 
United States v. Terminal R. R. Assn., 227 U. 8. 683. 

The case at bar is undistinguishable in principle from 
the cases of Montague v. Lowry, 193 U. S. 38; Loewe v. 
Lawlor, supra; Eastern States Retail Lumber Dealers’ 
Assn. v. United States, 234 U. 8. 600, and Lawlor v. Loewe, 
235 U.S. 522. The judges in the lower court entertained 
no doubt as to the applicability of the Anti-Trust Law. 
_ Irving v. Neal, 209 Fed. Rep. 471; Paine v. Neal, 212 Fed. 
Rep. 259 (case at bar).. 

The complainants, being irreparably injured in their 
property rights by acts in violation of the Anti-Trust 
Law, are entitled to an injunction. The jurisdiction of the 
District Court was invoked both on account of diversity 
of citizenship and the Anti-Trust Law. The complainants 
appealed to its general equitable powers to protect them 
from irreparable injury to their property rights by unlaw- 
ful and criminal acts. To deny the power and duty of the 
chancellor to protect property rights from irreparable 
injury: due to criminal acts, involves an overthrow of 
fundamental principles and unfortunate consequences 
which would be far-reaching. If the Federal Anti-Trust 
Law supersedes all other law relative to combinations 
which restrain interstate trade and is to be construed: as 
denying the right of an injunction to a private party, 
then persons irreparably injured in their property rights 
by such criminal acts, which were exclusively in restraint 
of interstate trade, would be deprived of their property 
without due process of law. The federal statute is only 


PAINE LUMBER CO, ». NEAL. 463 - 
244 U.S. Argument for Appellants. 


declaratory of the common law without adding to or sub- 
tracting fromthe substantive offense; it specifies the 
remedies of treble damages, confiscation, and injunction 
by the government, which were not available under the 
common law, and, by making restraints which were 
purely subjective in their nature affirmatively unlawful, 
entitles a private party suffering damage therefrom to all 
available civil remedies. Since the law does not lay down 
any new rule as to combinations which are legal or illegal, 
the remedies which it prescribes are cumulative and do not 
exclude common-law remedies. 

The law should be construed with a view to suppressing 
the mischief and advancing the remedy for which it is 
obviously designed, and‘te carry with it all the incidents 
and available remedies which usually accompany such 
statutes. Upon this question, however, the lower courts 
are in disagreement. 

The cases holding that parties injured by acts in viola- . 
tion of this law are entitled to an injunction under general 
equitable principles are as follows: Bigelow v. Calumet & 
Hecla Mining Co., 155 Fed. Rep. 877; affd. 167 Fed. Rep. 
721; United States v. Addyston Pipe & Steel Co., 85 Fed. 
Rep. 279; Mannington v. Hocking Valley Ry. Co., 183 
Fed. Rep. 140; De Koven v. Lake Shore & Michigan 
Southern Ry. Co:, 216 Fed. Rep. 955; Hitchman Coal & 
Coke Co. v. Mitchell, 202 Fed. Rep. 512; Walsh y. Associa- 
tion of Plumbers (Mo.), 71.8. W. Rep. 455. [Counsel 
then cited contrary decisions of the lower federal courts, 
a number of which are mentioned in the dissenting opin- 
ion.] 

It is our contention that under general principles any 
person specially injured in his property rights by criminal 
or unlawful acts is entitled to the usual and appropriate 
civil remedies to protect him therefrom, and that there is 
nothing in the Sherman Act which deprives him of that 
right or contracts the power of the District Court to grant 
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him injunctive relief. Hayes v. Michigan Central R. R. 
Co., 111 U.S. 228; Willy v. Mulledy, 78 N. Y. 314; Mairs 
v. Baltimore & Ohio R. R. Co., 175 N. Y. 413; Huda v. 
American Glucose Co., 154 N. Y. 481; Angle v. Chicago & 
St. Paul Co., 151 U.S. 2; Bitterman v. Louisville & Nash- 
ville R. R. Co., 207 U.S. 206; 1 Rev. Swift’s Dig., side page 
553; In re Debs, 158 U. 8. 593, 594; Cooper v. Whittingham, 
15 Ch. Div. 501; Parker v. Barnard, 135 Massachusetts, 
120; Hayes v. Porter, 22 Maine, 371; Toledo A. A. & 
N. M. Ry. Co. v. Penn Co., 54 Fed. Rep. 730; Heardie- 
Tynes Mfg. Co. v. Cruse (Ala.), 66 So. Rep. 657; Thomas v. 
N.O. & T. P. Ry. Co., 62 Fed. Rep. 821. 

The fact that Congress has since given a private in- 
dividual the right to an injunction, by the Clayton Act, 
seems to indicate what was its intention under the original 
act. 

The complainants have suffered special damages en- 
titling them to injunctive relief. 

The defendants’ combination violates §§ 340 and 341 
of Article 22 of the General Business Law of New York, 
and complainants, being irreparably. injured in’ their 
property rights by such unlawful acts, are entitled to an 
injunction. 

‘If the acts of the defendants constitute a misdemeanor 
under the terms of this state statute, then the plaintiffs 
are entitled to all the appropriate and usual civil remedies, 
even though those remedies are not prescribed by the 
statute. It is the settled law of New York that one who 
is specially injured by an act forbidden by the criminal 
law is entitled to civil relief. Kellogg v. Sowerby, 190 N. Y. 
370; Rourke v. Elk Drug Co., 77 N. Y. Supp. 374; Dueber 
Co. v. Howard Co., 24 N. Y. Supp. 647; Straus v. American 
Publishers’ Assn., 177 N. Y. 473; 193 N. Y. 496; 199 N. Y. 
548; 231 U. S. 222; 85 App. Div. 446; Park &-Sons v. 
National Druggisis’ Assn., 175 N. Y. 1; Locker v. American 
Tobacco Co., 195 N. Y. 565. The statute is little more 
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than a codification of the common law. Matter.of Davies, 
168 N. Y. 89; People v. American Ice Co., 120 N. Y. Supp. 
443. The commodities produced by plaintiffs are included. 
The motive which actuates the members of the combina- 
tion is immaterial, but the purpose and object of the com- 
bination is material. Kellogg v. Sowerby, 190 N. Y..370; 
People v. American Ice Co., 120 N. Y. Supp. 443; Schwarcz 
v. International Union, 124 N. Y. Supp. 968; State. v. 
Minneapolis Milk Co. (Minn.), 144 N. W. Rep. 417. If 
the plaintiffs are to prevail under this statute, it is be- 
cause the acts of the defendants constitute a public offense 
forbidden by the statute and have resulted in injury to 
the plaintiffs. The character of the participants is im- 
material. The fact that the defendants are endeavoring 
to suppress competition in the supply and price of com- 
pleted articles in common use removes their combination 
and conduct from the case of National Protective Assn. v. 
Cumming, 170 N. Y. 315, and brings them within the 
purview of the Anti-Trust Law. Rourke v. Elk Drug Co., 
77 N. Y. Supp. 375; Loewe v. Lawlor, 208 U. 8. 274. 

If the combination of the defendants is illegal, then 

every act in furtherance thereof, though otherwise inno- 
cent and constitutionally protected, becomes illegal be- 
cause done in furtherance of the illegal purpose. Acts 
which might be innocent when done by one person may 
become illegal when done by a number in combination in 
violation of the statute. Rourke v. Elk Drug Co., 77 N. Y. 
Supp. 375; Locker v. American Tobacco Co., 195 N. Y. 
565; Locker v. American Tobacco Co., 106 N. Y. Supp. 118 
(Judge Gaynor’s opinion); Walsh v. Dwight, 58 N. Y. 
Supp. 91. 

Generally as to the application of this law to cases like 
the present, see People v. McFarlin, 89 N. Y. Supp. 527; 
Irving v. Neal, 209 Fed. Rep. 471; Paine v. Neal, 212 Fed. 
Rep. 259; Gill Engraving Co. v. Doerr, 214 Fed. Rep. 111. 
Within the meaning of this act defendants’ combination 
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(a) seeks to create and maintain a monopoly in the man- 
ufacture, production and sale of the articles in question. 
Their own reports show that they have already acquired 
a complete monopoly at higher prices of trade in wood 
trim on the Island of Manhattan, thereby terminating all 
trade in that borough with any open shops, People v. 
American Ice Co., 120 N. Y. Supp. 443. (b) It attempts 
to restrain or prevent competition in the supply and price 
of these articles. (c) It seeks to restrain or prevent the 
free pursuit of a lawful trade or business, in order thereby 
to create or maintain a monopoly in the production and 
sale of these articles. Straus v. American Publishers’ 
Assn., supra; People v. McFarlin, 89 N. Y. Supp. 527; 
Cummings v. Union Blue Stone Co., 164 N. Y. 401; Arnot 
v. Pittston Coal Co., 68 N. Y. 558. 

The restraint is nee incidéntal to any legitimate end 
which the defendants seek, but is the direct purpose of 
the combination. The benefits sought by the defendants 
are the result of the restraint of trade, and the restraint of 
trade is not the result of the benefits or incidental to them. 

The defendants’ combination violates subdivision 6 of 
§ 580 of Article 54 of the Penal Law of New York; also 
subdivision 5 of § 580 of that law; also § 530 of aiole 48 
of that law. 

Section 582 of the Penal Law of New York is declaratory 
of the common law and does not legalize the defendants’ 
acts. 

A combination of traders, to promote their own interests 
by suppressing the competition of rivals, is illegal at com- 
mon law and it is immaterial whether the combination 
aims at one rival or a class of rivals. If the complainants 
are being irreparably injured in their property rights by 
unlawful acts committed within the State, they would be 
entitled to relief regardless of the existing federal law, 
whether those acts were unlawful at common law or be- 
cause of some state statute. 
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The facts establish a combination to cause strikes 
against customers of complainants for the purpose of 
preventing the sale of their products as long as they oper- 
ate an open shop, and is, in effect, a secondary boycott 
of the complainants, which is unlawful. [Citing many 
authorities]. 

The combination of defendants to bring about the em- 
ployment of members of their organization exclusively 
in their industry throughout an entire community is 
unlawful. [Counsel here went into an analysis of the 
means employed and the rights affected and dangers in- 
volved, referring to numerous authorities.] 

The relief prayed for will not interfere with the legal 
provisions of any of the arbitration agreements. 

Complainants are entitled to an injunction under § 16 
of the Clayton Act, of October 15, 1914. This section is 
declaratory of ancient common-law principles and is 
highly remedial, and should be construed so as to advance 
the remedy. It was meant to remove doubt arising from 
divergent federal decisions, and is to be taken as a legisla- 
tive construction of the prior law, of retrospective opera- 
tion, applicable to pending suits like this. Barley v. 
Clark, 21 Wall. 284; Tiger v. Western Investment Co., 221 
U. 8. 286; Missouri Pacific Ry. Co. v. United States, 189 
U. 8. 274; Dinsmore v. Southern Express Co., 183 U. 5. 
115; Sampeyreac v. United States, 7 Pet. 222; United 
States v. The Schooner Peggy, 1 Cranch, 105. 

It was not the intention by § 6 of the Clayton Act to 
change in any respect the Sherman Anti-Trust Act as it 
had been construed and applied by this court in any case. 
The history of the legislation, shown by the committee 
reports and even the debates in Congress, establishes this. 
Moreover, the act in §4 re-enacts, word for word, §7 
of the Sherman Anti-Trust Act, under which the Loewe 
Case was brought to and decided by this court, without 
excepting that or any other case from its provisions, 
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which action, upon established principles of construc- 
tion, is an adoption by Congress of the doctrines of that 
case. : ; 
The presence of § 6 in the act is due to the fact that it 
was thought desirable to put at rest the contentions of 
some, that the existence of labor unions for legitimate 
purposes was forbidden by the Sherman Anti-Trust Act. 

Section 20 of the Clayton Act has obviously no applica- 
tion since here the relation of employer and employee does 
not exist actually or prospectively between the contend- 
ing parties. 

It is further obvious that the various acts mentioned in 
§ 20, against which injunctions shall not issue in this 
limited class of cases, are most of them acts which in 
and of themselves are ordinarily lawful, and that this 
section accomplishes no other purpose than to declare 
the previously existing law on this subject. The recog- 
nition of a right by a statute, such as the Glaytc1 Act, 
will not justify the exercise of that right in furtherance 
of a criminal conspiracy, which is expressly defined by the 
same statute. Arkens v. Wisconsin, 195 U.S. 194; Gompers 
v. Bucks Stove & Range Co., 221 U. S. 439. 

Otherwise construed, the Clayton law would be uncon- 
stitutional as class legislation, and depriving persons of 
‘property without due process of law. Cleland v. Ander- 
son, 66 Nebraska, 252; Connolly v. Union Pipe Co., 184 
U.S. 540. 

It is proper for the complainants to unite as co-plaintiffs 
since they were all similarly affected by the same com- 
bination. 


Mr. Charles M aitland Beattie for the labor union ap- 
pellees. 


Mr. Frederick H ulse for appellees. 
Mr. Anthony Gref, Mr. Charles J. Hardy and Mr. Fred- 
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erick P. Whitaker filed a brief in behalf of appellee James 
Elgar, Inc. 


Mr. Justice Hoimzs delivered the opinion of the court. 


This is a bill in equity brought by corporations, of 
States other than New York, engaged in the manufacture 
of doors, sash, etc., in open shops, against officers and 
agents of the United Brotherhood of Carpenters and 
Joiners of America and of the New York branch of the 
same, certain union manufacturers of doors, sash, etc., 
members of the Manufacturing Wood Workers’ Associa- 
tion, and many master carpenters, members of the Master 
Carpenters’ Association, whose business is to install such 
products in buildings. The bill was dismissed by the 
District Court, 212 Fed. Rep. 259, and the decree was 
affirmed by the Circuit Court of Appeals. 214 Fed. Rep. 
82; 130 C. C. A. 522. 

The bill alleges a conspiracy of the members of the 
Brotherhood and the New York branch to prevent the 
exercise of the trade of carpenters by any one not a 
member of the Brotherhood, and to prevent the plain- 
tiffs and all other employers of carpenters not such mem- 
bers from engaging in interstate commerce and selling 
their goods outside of the State where the goods are man- 
ufactured, and it sets out the usual devices of labor unions 
as exercised to that end. In 1909 the Master Carpenters, 
coerced by the practical necessities of the case, made an 
agreement with the New York branch, accepting a pre- 
viously established joint arbitration plan to avoid strikes 
- and lockouts. This agreement provides that ‘there shall 
be no restriction against the use of any manufactured 
material except non-union or prison made’’; the arbitra- 
tion plan is confined to shops that use union labor and the 
employers agree to employ union labor only. The unions 
will Hee erect material made by non-union mechanics. 
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Another agreement between the Manufacturing Wood 
Workers’ Association, the Brotherhood and the New 
York branch also adopts the plan of arbitration; the - 
labor unions agree that ‘‘none of their members will erect 
or install non-union or prison made material,’ and the 
Wood Workers undertake that members of the Brother- 
hood shall ‘‘be employed exclusively in the mills of the Man- 
' ufacturing Wood Workers’ Association.”’ It is found that 
most of the journeymen carpenters in Manhattan and 
part of Brooklyn belong to the Brotherhood, and that 
owing to their refusal to work with non-union men and to 
employers finding it wise to employ union men, it is very 
generally impracticable to erect carpenter work in those 
places except by union labor. It also is found that owing 
to the above provisions as to non-union material the sale 
of the plaintiffs’ goods in those places has been made less. 
The workmen have adopted the policy complained of 
without malice toward the plaintiffs, as part of a plan to 
bring about ‘‘a nation-wide unionization in their trade.” 
An injunction is asked against the defendants’ (other 
than the Master Carpenters) conspiring to refuse to work 
upon material made by the plaintiffs, because not made by 
union labor; or enforcing by-laws intended to prevent 
working with or upon what is called unfair material; or 
inducing persons to refuse to work for persons purchasing 
such material, or taking other enumerated steps to the 
same general end; or conspiring to restrain the plaintiffs’ 
interstate business in order to. compel them to refuse to 
employ carpenters. not members of the Brotherhood. 
It is prayed further that the provision quoted above from 
the Master Carpenters’ agreement and another ancillary 
one be declared void and the parties enjoined from carry- 
ing them out. No jother or alternative relief is prayed. 
The ground on which the injunction was refused by the 
District Court was that, although it appeared that the 
agreements above mentioned were parts of a comprehen- 
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sive plan to restrain commerce among the States, the 
conspiracy was not directed specially against the plain- 
tiffs and had caused them no special damage, different 
from that inflicted on the public at large. The Circuit 
Court of Appeals, reserving its opinion as to whether any 
agreement or combination contrary to law was made out, 
agreed with the judge below on the ground that no acts 
directed against the plaintiffs personally were shown. 

In the opinion of a majority of the court if the facts show 
any violation of the Act of July 2, 1890, c. 647, 26 Stat. 
209, a private person cannot maintain a suit for an injunc- 
tion under § 4 of the same, Minnesota v. Northern Secu- 
rities Co., 194 U. S. 48,.70, 71, and especially such an 
injunction as is sought; even if we should go behind what 
seems to have been the view of both courts below, that 
no special damage was shown, and reverse their conclu- 
sion of fact. No one would maintain that the injunction 
should be granted to parties not showing special injury 
to themselves. Personally, I lay those questions on one 
side because, while the Act of October 15, 1914, c. 323, 
§ 16, 38 Stat. 730, 737, establishes the right of private 
parties to an injunction in proper cases, in my opinion it 
also establishes a policy inconsistent with the granting of 
one here. I do not go into the reasoning that satisfies me, 
because upon this point I am in a minority. 

As this court is not the final authority concerning the 
laws of New York we say but a word about them. We 
shall not believe that the ordinary action of a labor union 
can be made the ground of an injunction under those laws 
until we are so instructed by the New York Court of 
Appeals. National Protective Association of Steam Fitiers 
& Helpers v. Cumming, 170 N. Y. 315. Certainly the 
conduct complained of has no tendency to produce a 
monopoly of manufacture or building since the more 
successful it is the more competitors are introduced into 
the trade. Cases like Kellogg v. Sowerby, 190 N. Y. 370, 
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concerning conspiracies between railroads and elevator 
companies to prevent competition, seem to us very clearly 
not to have been intended to overrule the authority that 
we cite, and not to have any bearing on the present point. 

Decree affirmed. 


Mr. Justice Prrney, with whom concurred Mr. Jus- 
Tice McKenna and Mr. Justice Van DrvanTer, dis- 
senting. 


Appellants, who were complainants below, filed their 
bill in the United States Circuit Court (afterwards Dis- 
trict Court) in the month of February, 1911, to obtain an 
injunction against the prosecution of a conspiracy to 
restrain interstate trade and commerce in the products 
of complainants’ woodworking mills and destroy their 
interstate business by means of a boycott. The federal 
jurisdiction was invoked both on the ground of diverse 
citizenship and on the ground that the action arose under 
the Sherman Anti-Trust Act of July 2, 1890, c. 647, 26 
Stat. 209. Upon the merits, the laws of the State of New 
_ York were relied upon, as well as the federal act. (Gen- 
eral Business Law of N. Y., § 340; Penal Law of N. nen 
§ 580, subd. 6.) 

It was found by the District Court (212 Fed. Rep. 259, 
263, 266) that the defendants were engaged in a combina- 
tion directly restraining competition between manufac- 
turers and operating to restrain interstate commerce, in 
violation of both federal and state acts. The Circuit Court 
of Appeals assumed this to be so (214 Fed. Rep. 82), and 
there is no serious dispute about it here. .The District 
Court dismissed the bill, upon the ground that injunc- 
tive relief under either statute could be had only at the 
instance of the United States, or the State of New York, 
as the case might be, and therefore complainants could 
not have relief in this suit; citing National Fireproofing 
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Co. v. Mason Builders’ Association, 169 Fed. Rep. 259, 263. 
The Circuit Court of Appeals affirmed the decree upon the 
ground that defendants’ acts were not malicious and not 
directed against the individual complainants personally, 
and hence relief by injunction could not be granted, 
irrespective of whether the particular combination in ques- 
tion was obnoxious either to the common law or to the 
statutes. This decision was rendered on April 7, 1914. 

In this court, the prevailing opinion is that, although 
the facts show a violation of the Sherman Act, a private 
person cannot maintain a suit for an injunction under its 
fourth section. I dissent from the view that complainants 
cannot maintain a suit for an injunction, and I do so not 
because of any express prevision in the act authorizing 
such a suit, but because, in the absence of some provision 
to the contrary, the right to relief by injunction, where ir- 
reparable injury is threatened through a violation of 
property rights and there is no adequate remedy at law, 
rests upon settled principles of equity that were recognized 
in the constitutional grant of jurisdiction to the courts 
of the United States. I think complainants were entitled 
to an injunction also upon grounds of state law; but will 
confine what I have to say to the federal question. 

The proofs render it clear that defendants are engaged 
in a boycotting combination in restraint of interstate 
commerce prohibited by and actionable under the Sher- 
man Law, on the authority of Montague & Co. v. Lowry, 
193 U. 8. 38, 44-48; Loewe v. Lawlor, 208 U. 8. 274, 292, 
et seg.; Eastern States Retail Lumber Dealers’ Assn. v. 
United States, 234 U. 8. 600, 614; Lawlor v. Loewe, 235 
U. 8. 522, 534. The proof is clear also that the conspiracy 
is aimed at the property rights of complainants in par- . 
ticular; certainly that it is designed to injure directly and 
drive out of business a limited class of traders—the so- 
called ‘‘non-union’”’ woodworking mills—to which com- 
plainants belong; that complainants are sustaining direct 
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and serious injury through the closing of the channels of 
interstate trade to their products, an injury quite different 
from that suffered by the public in general; and that it is 
a continuing injury not adequately remediable by the 
ordinary action at law or the action for treble damages 
under the Sherman Act, and hence is an irreparable in- 
jury in the sight of equity. That there is no particular 
animosity towards complainants as individuals—assuming 
it to be true—is, in my view, a matter of no consequence. 
If evidence of malice be necessary (and I do not think it 
is), this is only in the sense that malice consists in the in- 
tentional doing of an unlawful act, to the direct damage of 
another, without just cause or excuse. Brennan v. United 
Hatters, 73 N. J. L. 729, 744. 

Free access to the markets through unobstructed chan- 
nels of commerce is the very breath of the life of such 
manufacturing establishments; and to say that complain- 
ants are not specially injured by the conduct of defendants 
seems to me to require that the eyes be closed to the ev- 
idence in the case and to the familiar facts of commerce. 
I do not understand either of the courts below to have held 
as matter of fact that complainants were not specially 
injured; but that the District Court (212 Fed. Rep. 267), 
while finding in fact that complainants were directly in- 
jured, reasoned (erroneously, as I think,) that it was not 
such special injury as was contemplated by certain New 
York decisions cited. 

_ Section 1 of the Sherman Act declares that every com- 
bination or conspiracy in restraint of trade or commerce 
among the several States or with foreign nations is illegal, 
and imposes a punishment of fine or imprisonment upon 
the guilty parties. It clearly recognizes, what is well 
known, that injury to other traders and competitors is 
the primary effect of such a combination. A right of 
action for damages by a party specially aggrieved would 
have followed by implication (Texas & Pacific Ry. Co. 
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v. Rigsby, 241 U.S. 33, 39); and it was doubtless because 
treble damages were to be allowed that an express au- 
thorization of suit at law was included in the act. Sec- 
tion 7. 

The fourth section provides: ‘‘The several circuit courts 
of the United States are hereby invested with jurisdiction 
to prevent and restrain violations of this act; and it shall 
be the duty of the several district attorneys of the United 
States, in their respective districts, under the direction 
of the Attorney-General, to institute proceedings in 
equity to prevent and restrain such violations,” etc. The 
act was designed to be highly remedial, so far as preventing 
restraints of trade and commerce is concerned, and the 
semi-colon in the sentence. just quoted indicates, as I 
think, that the grant of jurisdiction was intended to be 
general, and that the following clause was intended to 
impose a special duty upon the district attorneys to resort 
to that jurisdiction whenever, in the discretion of the 
Attorney General, a public prosecution should seem to be 
called for. 

Nor is the omission of an express declaration that per- 
sons threatened with special injury through violations 
of the act may have relief by injunction, of particular 
significance. Declarations of that character are rarely 
met with in the legislation of Congress.‘ The reason is 
not far to seek. By § 2 of Article III of the Constitution, 
the judicial power is made to extend to ‘‘all Cases, in Law 
and Equity, arising under this Constitution, the Laws of 
the United States,” ete. This had the effect of adopting 


equitable remedies in all cases arising under the Consti- 
oo  ————— 

1 Section 16 of the so-called Clayton Act of October 15, 1914, c. 323, 
38 Stat. 730, 737, contains such a provision; but this was inserted only 
because some of the federal courts had held—erroneously, as I think— 
that private parties could have no relief by injunction against threat- 
ened violations of the Sherman Act. These decisions will be discussed 


below. 
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tution and laws of the United States where such remedies 
are appropriate. The federal courts, in exercising their 
jurisdiction, are not limited to the remedies existing in 
the courts of the respective States, but are to grant relief 
in equity according to the principles and practice of the 
equity jurisdiction as established in England. Robinson 
v. Campbell, 3 Wheat. 212, 221, 223; United States v. 
Howland, 4 Wheat. 108, 115; Irvine v. Marshall, 20 How. 
558, 565. In United States v. Detroit Lumber Co., 200 U. 8. 
321, 339, the court, by Mr. Justice Brewer, declared: 
“Tt is a mistake to suppose that for the determination of 
equities and equitable rights we must look only to the 
statutes of Congress. The principles of equity exist in- 
dependently of and anterior to all Congressional legisla- 
tion, and the statutes are either annunciations of those 
principles or limitations upon their application in par- 
ticular cases.” 

To speak accurately, it is not the statute that gives a 
right to relief in equity, but the fact that in the particular 
case the threatened effects of a continuing violation of the 
statute are such as only equitable process can prevent. 
The right to equitable relief does not depend upon the 
nature or source of the substantive right whose violation 
is threatened, but upon the consequences that will flow 
from its violation. As the court, by Mr. Justice Field, 
declared in Holland v. Challen, 110 U. 8. 15, 25: ‘If the 
controversy be one in which a court of equity only can 
afford the relief prayed for, its jurisdiction is unaffected 
by the character of the questions involved.” 

To take a familiar example: The Constitution of the 
United States does not declare in terms that infringements 
of the rights thereby secured may be prevented by in- 
junction. Ordinarily they may not be. It is only where 
a threatened infringement will produce injury and dam- 
age for which the law can afford no remedy—such, for 
instance, as irreparable and continuing damage, or a 
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multiplicity of suits—that resort may be had to equity; 
and when this does appear, the right to an injunction arises 
because that is the only appropriate relief. Osborn v. 
United States Bank, 9 Wheat. 738, 838-845; Pennoyer v. 
McConnaughy, 140 U.S. 1, 12, 18; Fargo v. Hart, 193 U.S. 
490, 503. 

So, tax laws rarely, if ever, contain express authoriza- 
tion of an injunction to restrain illegal taxes. And a suit 
in equity will not lie on the mere ground that a tax is 
illegal. But if, in addition, enforcement of the tax would 
lead to a multiplicity of suits, or produce irreparable in- 
jury, or if the property taxed is real estate and the tax 
throws a cloud upon the title, equity will interfere by in- 
junction. Dows v. City of Chicago, 11 Wall. 108, 112; 
Hannewinkle v. Georgetown, 15 Wall. 547; Union Pacific 
Ry. Co. v. Cheyenne, 113 U.S. 516, 525; Pacific Express 
Co. v. Seibert, 142 U.S. 339, 348; Ogden City v. Armstrong, 
168 U. S. 224, 237; Ohio Tax Cases, 232 U.S. 576, 587. 

The. fact that the threatened invasion of plaintiffs’ 
rights will amount at the same time to an offense against 
the criminal laws is no bar to relief by injunction at the 
instance of a private party. In re Debs, 158 U.S. 564, 593. 

I find nothing in the letter or policy of the Sherman Act 
to exclude the application of the ordinary principles of 
equity, recognized in the constitutional grant of jurisdic- 
tion. Applying them to the facts of the present case, 
appellants are entitled to an injunction to restrain the 
threatened, continuing, and irreparable injury and dam- 
age that otherwise will result from defendants’ violation 
of the act. 

The special duty imposed upon the Attorney General 
and the district attorneys is not mconsistent with this 
view. The field to be covered by such public prosecutions, 
and the objects sought thereby, are quite different from 
the scope and effect of an injunction granted to a private 
party threatened with special and irreparable injury to 
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his property rights through a violation of the act. The 
proceeding by the district attorney is a kind of equitable 
quo warranto, calculated to bring the entire combination — 
to an end, wheter it be in the form of a corporation or 
otherwise. But there may be and are cases of direct and 
irreparable injury to private parties resulting from viola- 
tions of the act, not capable of being redressed through 
actions at law under §7; and justice to the parties ag- 
grieved requires that the act be construed, if the language 
admits of such a construction (and I think it does), so 
as to allow an injunction to prevent irreparable injury to 
a private party, otherwise remediless, without going to 
the extent of dissolving the combination altogether, which © 
in some cases might not be a matter of public interest or 
importance. Unless so construed, the act must operate 
in many instances to deprive parties of a right of injunc- 
tion that they would have had without it. So far at least 
as boycotting combinations are concerned—and this case 
is of that character—the act creates no new offense and 
gives no new right of action. Temperton v. Russell, 1893, 
1Q. B. Div. 715; Quinn v. Leathem, 1901, A. C. 495; Bar? 
v. Essex Trades Count 53 N. J. Eq. 101, 112-121; Tones 
Glass Co. v. Glass Bottle Blowers’ Assn., 77 N. J. Eq: 219, 
225. 

I find no controlling decision in this court. Minnesota 
v. Northern Securities Co., 194 U. 8. 48, 71, is not an 
authority against the tibhit of complafhants to an injunc- 
tion to prevent special and irreparable damage to their 
property rights through a violation of the Sherman Act; 
the effect of that decision being merely to deny relief by 
injunction to individuals not directly and specially injured. 
There the State of Minnesota sued in one of its own courts 
under certain statutes of its own, as well as under the 
Sherman Act, and the case was removed to the United 
States Circuit Court as being one arising under the Con- 
stitution and laws of the United States. The purpose of 
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the suit was to annul an agreement and suppress a com- 
‘bination alleged to exist between the defendant railroad 
corporations; and the only threatened injury because of 
which an injunction was prayed was that the State, being 
the owner of large tracts of land whose value depended 
upon free and open competition over the lines of railway 
involved in the combination, and being the owner of cer- 
tain public institutions whose supplies must of necessity be 
shipped over the same railways, it was alleged that the 
successful maintenance of these institutions as well as the 
performance by the State of its governmental functions 
depended largely upon the value of real and personal 
preperty situate within the State and the general pros- 
perity and business success-of its citizens, and that these 
in turn depended upon maintaining free and unrestricted 
competition between the railway lines involved. The 
court, by Mr. Justice Harlan, said (p. 70) that the threat- 
ened injury was at most only remote and indirect, and such 
as would come alike, although in different degrees, to 
every individual owner of property in a State by reason 
of the suppression of free competition between interstate 
carriers, and was “‘not such a direct, actual injury as that 
provided for in the seventh section of the statute”; and 
_ that. upon the view contended for, ‘“‘every individual 
owner of property in a State may, upon like general 
grounds, by an original suit, irrespective of any direct or 
special injury to him [italics mine], invoke the original 
jurisdiction of a Circuit Court of the United States, to 
restrain and prevent violations of the Anti-trust Act of 
Congress.”” It was said further (p. 71): ‘Taking all the 
sections of that act together, we think that its intention 
was to limit direct proceedings in equity to prevent and 
restrain such violations of the Anti-trust Act as cause injury 
to the general public, or to all alike, merely from the suppres- | 
sion of competition in trade and commerce among the 
several States and with foreign nations, to those instituted 
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in the nme of the United States. . . . Possibly the 
thought of Congress was that by such a limitation upon 
suits in equity of a general nature to restrain violations of 
the act, irrespective of any direct injury sustained by par- 
ticular persons or corpora‘ions, interstate and international 
trade and commerce and those carrying on such trade and 
commerce, as well as the general business of the country, 
would not be needlessly disturbed by suits brought, on 
all sides and in every direction, to accomplish improper 
or speculative purposes.’’ [Italics mine.] The reasoning 
manifestly proceeds upon the assumption that individuals 
sustaining direct and irreparable injury through a con- 
tinuing violation of the act would be entitled to an in- 
junction. 

Wilder Mfg. Co. v. Corn Products Refining Co., 236 
U. S. 165, 174, 175, is not in point. There plaintiff in 
error, which had purchased, received, and consumed goods 
from defendant in error, defended a suit for the price 
upon the ground that defendant in error was an illegal 
combination in violation of the Sherman Act, and there- 
fore could-not sue to recover for goods sold with direct 
reference to and in execution of agreements that had for 
their object and effect the accomplishment of the illegal 
purposes of the combination. The court held that an 
individual could not defend a suit brought against him 
on his otherwise legal contract by asserting that the cor- 
poration or combination suing had no legal existence be- 
cause of its violations of the act, the statute having cast 
upon the Attorney General of the United States the 
responsibility of enforcing its provisions in that regard. 

The question whether private parties threatened with 
injury through violations of the Sherman Act might (prior 
to the Clayton Act of October 15, 1914, c. 323, § 16, 38 
Stat. 730, 737) have relief by injunction is one upon which 
the lower federal courts are not in accord. In the present 
cease, the District Court, in dismissing the bill upon the 
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ground that relief by injunction might be had only at the 
instance of the United States (212 Fed. Rep. 259, 266), 
merely cited and relied upon National Fireproofing Co. v. 
Mason Builders’ Association, 169 Fed. Rep. 259, 263. 
That case was decided upon the authority of Greer v. 
Stoller, 77 Fed. Rep. 1, 3, and Southern Indiana Exp. Co. 
v. United States Exp. Co., 88 Fed. Rep. 659, 663. Ref- 
erence was made also to Bement v. National Harrow Co., 
186 U.S. 70, 87, 88, where the point was assumed arguendo; 
Post v. Railroad, 103 Tennessee, 184, 228, where it was _ 
ruled on the authority of 86 Fed. Rep. 407 and 88 Fed. 
Rep. 659, 663; and the following cases in the federal courts: 
Blindell v. Hagan (C. C.), 54 Fed. Rep. 40, 41; Hagan v. 
Blindell (C. C. A.), 56 Fed“ Rep. 696; Pidcock v. Harring- 
ton (C. C.), 64 Fed. Rep. 821; Gulf &c. R. Co. v. Miami 
Steamship Co. (C. C. A.), 86 Fed. Rep. 407, 420; Block v. 
Standard Distilling &c. Co. (C. C.), 95 Fed. Rep. 978; and 
Metcalf v.-American School-Furniture Co. (C. C.), 108 Fed. 
Rep. 909. An examination of these cases (including Greer 
v. Stoller and Southern Indiana Exp. Co. v. United States 
Exp. Co., supra) discloses that Blindell v. Hagan, 54 Fed. 
Rep. 40, 41, is the source from which all the others derive 
the only. authority they have for the doctrine that under 
the Sherman Act the remedy by injunction was available 
to the Government only. But one or two of the cases 
contain any reasoning upon the question, and that is 
meager and unsatisfactory. . 

Moreover, so far as these cases have held that private 
parties could have no injunction for a violation of the 
Sherman Act (some of them have not so held), the real 
ground of decision in Blindell v. Hagan was misunder- 
stood. In that case the jurisdiction of the federal court 
was invoked upon the ground of the alienage of complain- 
ants, defendants being citizens of the State of Louisiana, 
and also upon the ground that defendants were engaged in 
a combination in restraint of trade between New Orleans 
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and Liverpool, contrary to the prohibition of the Sherman 
Act. The Circuit Court, in declining to allow an injunc- 
tion under the act, said: ‘‘ This act makes all combinations 
in restraint of trade or commerce unlawful, and punishes 
them by fine or imprisonment, and authorizes suits at law 
for triple damages for its violation, but it gives no new 
right to bring a suit in equity, and a careful study of the 
act has brought me to the conclusion that suits in equity 
or injunction suits by any other than the government of 
the United States are not authorized by it.” Evidently 
this was intended to be confined to the question of an ex- 
press authorization of an injunction for a mere violation 
of the act, for the court proceeded to grant preventive 
relief on the ground that there was jurisdiction because 
of the citizenship of the parties, and that under the or- 
dinary equity jurisdiction an injunction should issue be- 
cause of the threatened irreparable injury and the in- 
adequacy of pecuniary compensation, and in order to 
prevent a multiplicity of suits. Upon appeal the decree 
was affirmed, upon the grounds expressed by the court 
below, 56 Fed.’Rep. 696. Since there was no infringement 
of complainants’ rights except through a combination in 
restraint of foreign trade, as to which manifestly the 
Sherman Act furnished the exclusive rule of law, the effect 
of the decision is to allow an injunction to one injured 
through a violation of that act if he show in addition the 
ordinary grounds for resorting to equity, such as the 
probability of irreparable mischief, the inadequacy of a 
pecuniary compensation, or the necessity of preventing a 
multitude of suits. 

So, in Bigelow v. Calumet & Hecla Mining Co. (C. C.), 
155 Fed. Rep. 869, 876, the court, after reviewing the 
previous decisions, declared (p. 877): ‘‘They do not com-_ 
mend themselves to my judgment so far as they deny 
the right of a private party, who has sustained special 
injury by a violation of the Anti-trust Act, to relief by 
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injunction under the general equity jurisdiction of the 
court. As already seen, the cases referred to do not gen- 
erally announce such rule.”’ 

Aside from their rights under the Act of 1890, I think: 
appellants are now entitled to an injunction under § 16 
of the Clayton’ Act—the case clearly being within the 
terms of the section—notwithstanding the act took effect 
after the final decree in the District Court. In an equity 
suit for injunction the reviewing court should decide the 
case according to the law as it exists at the time of its 
decision. This is not giving a retrospective effect to the 
new statute, for the relief granted operates only in futuro: 

The suggestion, in behalf of defendants, that § 6 of the 
Clayton Act ! establishes a policy inéonsistent with relief 
_by injunction in such a case as the present, by making 
legitimate any acts or practices of labor organizations or 
their members that were unlawful before, is wholly in- 
admissible. The section prohibits restraining members 
of such organizations from ‘‘lawfully carrying out the 
legitimate objects thereof.” What these are is indicated 
by the qualifying words: ‘‘instituted for the purposes of 
mutual help, and not having capital stock or conducted 
for profit.” But these are protected only when “lawfully 
carried out.” The section safeguards these organizations 
while pursuing their legitimate objects by lawful means, 
-and prevents them from being considered, merely be- 
cause organized, to be illegal combinations or conspiracies 
in restraint of trade. The section, fairly construed, has 





1 “Sec. 6. That the labor of a human being is not a commodity or 
article of commerce. Nothing contained in the antitrust laws shall be 
construed to forbid the existence and operation of labor, agricultural, 
or horticultural organizations, instituted for the purposes of mutual 
help, and not having capital stock or conducted for profit, or to forbid : 
or restrain individual members of such organizations from lawfully 
carrying out the legitimate objects thereof; nor shall such organizations, 
or the members thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade, under the antitrust laws.” 
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no other or further intent or meaning. A reference to the 
legislative history of the measure confirms this view. 
House Rep. No. 627, 63d Cong., 2d sess., pp. 2, 14-16; 
Senate Rep. No. 698, 63d Cong., 2d sess., pp. 1, 10, 46. 
Neither in the language of the section, nor in the com- 
mittee reports, is there any indication of a purpose to 
render lawful or legitimate anything that before the act 
was unlawful, whether in the objects of such an organiza- 
tion or its members or in the measures adopted for accom- " 
plishing them. 

It is altogether fallacious, I think, to say that what is 
being done by the present defendants is done only for 
the purpose of strengthening the union. Conceding this 
purpose to be lawful, it does not justify or excuse the 
resort to unlawful measures for its accomplishment. A 
member of a labor union may refuse to work with non- 
union men, but this does not entitle him to threaten man- 
ufacturers for whom he is not working, and with whom 
. he has no concern, with loss of trade anda closing of the 
channels of interstate commerce against their products 
if they do not conduct their business in a manner sat- 
isfactory to him. 

And the suggestion that, before the Clayton Act, un- 
lawful practices of this kind were usually and notoriously 
resorted to by labor unions, and that for this reason Con- 
gress must have intended to describe them as ‘‘legitimate 
objects,” and thus render lawful what before was unlaw- 
ful, is a libel upon the labor organizations and a serious 
impeachment of Congress. 

Nor can I find in § 20 of the Clayton Act anything inter- - 
fering with the right of complainants to an injunction. 
It refers only to cases ‘‘between an employer and em- 
ployees, or between employers and employees, or between 
employees, or between persons employed and persons 
seeking employment, involving, or growing out of, a dis- 
pute concerning terms or conditions of employment.” 
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_ These words evidently relate to suits arising from strikes 
and similar controversies, and the committee reports 
upon the bill bear out this view of the scope of the section. 
But this is not such a suit. There is no relation of em- 
ployer and employee, either present or prospective, be- 
tween the parties in this case. Defendants who are em- 
ployees are in one branch of industry in New York City; 
complainants are employers of labor in another branch 
of industry in distant States. Nor is there any dispute 
between them concerning terms or conditions of employ- 
ment. Section 20 prohibits an injunction restraining any 
person “‘from ceasing to patronize or to employ any 
‘party to such dispute, or from recommending, advising, 
or persuading others by peaceful and lawful means so to 
do; . . . or from peaceably assembling in a lawful 
manner, and for lawful purposes; or from doing any act or 
thing which might lawfully be done in the absence of such 
dispute by any party thereto.’’ 

Clearly, this provision is limited to the participants in 
a dispute of the character just indicated. And, quite as 
clearly, only ‘‘lawful”’ measures are sanctioned—that is, 
of course, measures that were lawful before the act. 
There is no grant, in terms or by necessary inference, of 
immunity in favor of a boycott of traders in interstate 
commerce, violative of the provisions of the Sherman Act, 
to which the Clayton Act is supplemental. 


Mr. Justice McReyno.ps also dissents. 
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HOPKINS ET AL. ». WALKER ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE. DISTRICT OF MONTANA. 


No. 234. . Submitted October 18, 1915.—Decided June 11, 1917. 


A case arises under the laws of the United States where an appropriate 
statement of the plaintiff’s cause of action, unaided by any anticipa- 
tion or avoidance of defenses, discloses that it really and substan- 
tially involves a controversy respecting the validity, construction 
or effect of a law of Congress.. 

A substantial controversy respecting the construction and effect of the 
mining laws is presented by a case in which the plaintiff sets up title 
under a placer patent, alleging that the locus in quo was not known 
to contain lodes when the patent was applied for and was so adjudged 
against strangers to the suit who adversed the application, and in 

which the defendants, notwithstanding such judgments, claim the 
same ground under other lode locations made after the patent and 
embracing claims of the width of 600 feet, while plaintiff contends 
25 feet would be the maximum if the ground remained subject to 
lode location. 

In a suit to remove a particular cloud from the plaintiff’s title, the 
facts showing that title and the existence and invalidity of the in- 
strument or record sought to be eliminated as a cloud are essential 
parts of the plaintiff’s cause of action and must be alleged in the 
bill. 

The rule is the same in respect of suits to remove clouds under § 6115 
of the Montana Codes of 1907, as distinguished from suits to quiet 
title under § 6870. 

Recorded certificates of location are the first muniment of the locator’s 
paper title and, when verified, are, in Montana, made prima facie 
evidence of all facts properly recited in them (Codes 1907, §§ 2284, 
2285); and so, when apparently valid but actually, under the mining 
laws, invalid, they may becloud the title injuriously. 

Reversed. 


Tue case is stated in the opinion. 


Mr. L. 0. Evans, Mr. W. B. Rodgers, Mr. D. Gay Stivers, 
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Mr. D, M. Kelly, Mr. J. L. Templeman, Mr. John A. 
Shelton and Mr. H. C. Hopkins for appellants. 


Mr. Thomas J. Walsh for appellees. 


Mr. Justice VAN Dnvanter delivered the opinion of 
the court. 


This is a direct appeal under § 238, Jud. Code, from a 
decree dismissing a suit in equity for want of jurisdiction, 
the question for decision now being whether the case 
presented by the bill is one arising under the laws of the 
United States. ; 

With considerable detail*the bill alleges that the plain- 
tiffs are the owners of a placer mining claim in Montana 
for which a United States patent was issued to their pred- 
ecessors in interest in 1895; that they and their pred- 
ecessors have been the owners and in actual possession for 
more than twenty years; that at the time of the applica- 
tion for the patent no mineral-bearing vein or lode was 
known to exist within the boundaries of this placer claim; 
that prior to its location two lode locations were made 
or attempted to be made covering part of it, and while 
the application for the patent was pending the lode claim- 
ants conformed to the mining laws of the United States 
by filing adverse claims in the local land office and bring- 
ing suits to establish them in a court of competent juris- 
diction; that the placer claimants prevailed in those suits 
and certified copies of the judgments were. duly filed in 
the local land ‘office; that further proceedings were then 
had in the Land Department resulting in the rsue of a 
patent to the placer claimants according to those judg- 
ments; and that under the mining laws this passed to the 
plaintiffs’ predecessors a full title to all land and all min- 
erals within the boundaries of the placer claim. 

The bill further alleges that notwithstanding the 
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absence of any known vein or lode within the boundaries 
of the placer claim at the time of the application for the 
patent, notwithstanding the judgments in favor of the 
placer claimants in the two adverse suits and notwith- 
standing the issue of the patent, several persons claim to 
have made lode locations at different times from 1900 to 
1913 upon part of the placer claim—the part covered by 
the two earlier lode locations which were unsuccessfully 
asserted in the adverse suits—and have caused certificates 
of the location of these later lode claims to be recorded in 
the office of the clerk of the county wherein the land lies; 
that these certificates contain declarations and recitals 
tending to support the lode claims to which they refer— 
there are nine—and give the length of each claim as 1500 
feet and its width as 600 feet; that these lode claims and 
the certificates were made upon the mistaken theory that 
under the mining laws the placer patent is wholly invalid 
as to the ground covered by the two earlier lode claims, 
and, if this be not so, that the ground in controversy was 
known at the time of the application for the patent to 
contain valuable mineral-bearing veins or lodes and there- 
fore, under the mining laws, was excepted from the patent 
and remained subject to location as lode claims; that, even 
if there were known mineral-bearing veins or lodes within 
the placer claim at the time of the application for the 
patent, no subsequent Iccation of any such vein or lode 
could be made, under the mining laws, to embrace more 
than twenty-five feet of the surface on each side of it; 
that the defendants are claiming the ground in controversy 
under the later lode claims and the certificates before de- 
scribed; that for the reasons indicated these locations and 
certificates are invalid and the certificates, as recorded, 
constitute clouds upon the plaintiffs’ title and reduce its 
market value; and that the determination of the plaintiffs’ 
rights requires a construction of the mining laws under 
which the proceedings resulting in the patent were had 
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and a decision of what, according to those laws, passed by 
the patent and what, if anything, was excepted and re- 
mained open to location. . 

There is also an allegation that the suit is one arising 
under the laws of the United States and the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or 
value of three thousand dollars, but there is no allegation 
of diverse citizenship. The prayer is that the cloud caused 
by the recording of the certificates of location be removed 
and the title of the plaintiffs quieted. 

It is conceded that the plaintiffs, being in possession, 
have no remedy at law and that their remedy, if any, is 
in equity. Our concern is not with this, but with the 
question whether the case is one arising under the laws 
of the United States. A case does so arise where an appro- 
priate statement of the plaintiff’s cause of action, unaided 
by any anticipation or avoidance of defenses, discloses that 
it really and substantially involves a dispute or contro- 
versy respecting the validity, construction or effect of a 
law of Congress. Boston &c. Mining Co. v. Montana Ore 
Co., 188 U. 8. 632; Shulthis v. McDougal, 225 U. 8. 561, 
569; Denver v. New York Trust Co., 229 U.S. 123, 133; 
Taylor v. Anderson, 234 U. 8. 74. Assuming that the 
allegations of the bill concerning the nature and validity 
of the plaintiffs’ title and the existence, invalidity and 
recording of the defendants’ certificates of location con- 
stitute a part of the plaintiffs’ cause of action, it is plain 
that a controversy respecting the construction and effect 
of the mining laws is involved and is sufficiently real and 
substantial to bring the case within the jurisdiction of the 
District Court. This is practically conceded in the brief 
for the defendants which says: ‘‘The controversy arises 
by-reason of the peculiar provisions of the law [Rev. Stats., 
§ 2333] under which one is permitted to enter upon lands 
patented as a placer claim and to locate within such claim 
a lode or lodes known to exist at the time of filing the 
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application for the placer patent.” But it is insisted that 
the allegations concerning the existence, invalidity and 
recording of the defendants’ certificates of location form 
no part of the plaintiffs’ cause of action and so, for present 
purposes, must be disregarded. To this we cannot assent. 

In both form and substance the bill is one to remove a 
particular cloud from the plaintiffs’ title, as much so as if 
the purpose were to have a tax deed, a lease or a mortgage 
adjudged invalid and cancelled. It hardly requires state- 
ment that in such cases the facts showing the plaintiff’s 
title and the existence and invalidity of the instrument 
or record sought to. be eliminated as a cloud upon the 
title are essential parts of the plaintiff’s cause of action. 
Full recognition of this is found in the decisions of this 
and other courts. Wilson Cypress Co. v. Del Pozo, 236 
U. 8. 635, 643-644; Lancaster v. Kathleen Oil Co., 241 
U.S. 551, 554-555; Walton v. Perkins, 28 Minnesota, 413; 
Wals v. Grosvenor, 31 Wisconsin, 681; Teal v. Collins, 
9 Oregon, 89; Sheets v. Prosser, 16 N. Dak. 180, 183. 

If we turn to the statutes and decisions in Montana 
relating to the right to maintain such suits, we find that 
the same rule is recognized there. Two statutes may be 
noticed. Both were copied from the laws of California and 
are found in the Montana Codes of 1907. One, § 6115, 
provides for the cancellation of an instrument, apparently 
valid but actually invalid, where there is reason to appre- 
hend that, if not cancelled, it may prove injurious to the 
plaintiff. The other, § 6870, permits a suit to quiet title 
against an adverse claimant in the absence of conditions 
which formerly were deemed essential. In California 
suits under the former are referred to as suits to remove 
clouds from title while those under the latter are called 
suits to quiet title. The two sections are there regarded 
as different in both substance and purpose—the former 
as putting in statutory form and preserving “‘an old and 
well settled rule of equity” and the latter as greatly 
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liberalizing and enlarging another old rule. Of the former, 
it is said that it ‘‘is aimed at a particular instrument, or 
piece of evidence, which is dangerous to the plaintiff’s 
rights,” and that ‘‘there can be no question but that the 
facts which show the apparent validity of the instrument 
which is said to constitute the cloud, and also the facts 
showing its invalidity, ought to be stated.” Castro v. 
Barry, 79 California, 443; Hibernia Society v. Ordway, 
38 California, 679. The Supreme Court of Montana 
follows the California decisions, quotes approvingly from 
them and holds in respect of suits to remove clouds from 
title that ‘‘the complaint must disclose the facts necessary 
to show that, but for the interposition of the court, the 
plaintiff may suffer injury.”’ Hicks v. Rupp, 49 Montana, 
40, 44-45; Merk v. Bowery Mining Co., 31 Montana, 298, 
309. 

Thus whether we apply the general rule or the Montana 
rule, it is manifest that the allegations of the bill which it 
is insisted must be disregarded are material parts of the 
plaintiffs’ cause of action, that is to say, they are important 
elements of the asserted right to have the recording of the 
certificates cancelled as a cloud upon the title. 

Recorded certificates of location constitute the first 
muniment of the locator’s paper title, Lindley on Mines, 
3rd ed., § 379, and when verified, as in the case here, are, 
in Montana, made prima facie evidence of all facts prop- 
erly recited in them. Codes 1907, §§ 2284, 2285. So, 
when they are apparently valid, but under the mining 
laws are actually invalid, as is asserted here, they may 
becloud the title injuriously. 

Weare accordingly of opinion that the bill states a case 
arising under the mining laws of the United States and of 
which the District Court is given jurisdiction. 

Decree reversed. 
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SANTA FE PACIFIC RAILROAD COMPANY ». 
LANE, SECRETARY OF THE INTERIOR. 


APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA. 


No. 170. Argued April 18, 1917—Decided June 11, 1917. 


In view of the power reserved to add to, alter, amend or repeal the act, 
granting land to the Atlantic and Pacific Railroad Company 
(July 27, 1866, c. 278, 14 Stat. 292), and of the grantee’s failure to 
comply with the conditions as to construction, Congress, without 
violating any vested right and consistently with the Fifth Amend- 
ment, could lay upon the grantee the cost of surveying the lands 
granted and require payment thereof as a condition to the issuance of 
patents, as was in fact done, in respect of said company, by the gen- 
eral provision in the Act of July 31, 1876, c. 246, 19 Stat. 121. 

The construction placed by the Land Department upon the Act of 
1876, supra, to the effect that it required the grantee to pay only a 
share of the cost of surveying and sectionizing a township propor- 
tional to the area of its granted lands (odd sections) within that 
township, was not only reasonable but, being undoubtedly known 
to Congress, must be deemed to have been approved by and in 
effect incorporated in the Act of June 25, 1910, c. 406, 36 Stat. 834, 
which makes no change in the grantee’s obligation beyond advancing 
the time of payment. 

This view is corroborated by the Senate and House committee reports 
preceding and explaining the Act of 1910. 

As a demand by the Secretary of the Interior based on the Act of 1910, 
supra, that the railroad grantee make a deposit to cover the entire 
cost of surveying a township, in which only part of the lands belongs 
to such grantee, is clearly unwarranted by those acts, its effectuation 
may be enjoined if the other elements requisite to such relief are 
present. 

The claim evidenced by such a demand casts a serious cloud on the 
large areas of other unsurveyed land in the railroad grants and 
therein threatens the grantee with serious embarrassment; and the 
provision in the Act of 1910 for forfeiture if the demand be not com- 
plied with, to be followed by proceedings by the Attorney General, 
is also to be considered as a reason for equitable relief. 
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The grantee is not required, in order to test the validity of such a de- 
mand, to adopt the hazardous and embarrassing course of ignoring it 
and defending such suit as the Attorney General may institute under 
the Act of 1910. 

The Secretary of the Interior having demanded under the Act of 1910, 
supra, an amount equal to the entire cost of surveying certain town- 
ships of which the railroad grantee could not lay claim to more than 
half, a tender of one-half the amount demanded was adequate. 

43 App. D. C. 497, reversed. 


THE case is stated in the opinion. 


Mr. Alexander Britton, with whom Mr. Evans Browne 
and Mr. Francis W. Clements were on the brief, for appel- 
lant. 


a 


M r. Assistant Attorney General Kearful for appellee. 


Mr. Justice VAN DrvanTER delivered the opinion of 
the court. 


This is a suit to enjoin the Secretary of the Interior from 
insisting upon or giving effect to a demand heretofore 
made by him on the plaintiff to the effect that the latter 
make an advance deposit, under the Act of June 25, 1910, 
c. 406, 36 Stat. 834, of $5,500 to cover the cost of surveying 
certain lands within the primary limits of the land grant 
made by the Act of July 27, 1866, c. 278, 14 Stat. 292, 
to the Atlantic and Pacific Railroad Company, to whose 
rights the plaintiff has succeeded. The court of first 
instance refused the injunction and dismissed the bill, 
and its action was affirmed. 43 App. D. C. 497. 

The land grant was made in aid of the construction of a 
proposed railroad from Missouri through Arizona to the 
Pacific Ocean, and included, subject to exceptions not 
here material, every alternate odd-numbered section of 
public land within defined limits on either side of the road. 
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The lands along the proposed road had not been surveyed 
at the date of the grant, but the President was to cause 
them to be surveyed as the construction proceeded; and 
as each twenty-five miles of road was completed patents 
were to be issued for the granted lands lying opposite 
that section. The grant was made upon condition that 
construction be commenced within two years and that 
not less than fifty miles of road be completed during each 
year thereafter; and the granting act was declared to be 
subject to addition, alteration, amendment or repeal by 
Congress, due regard being had for the rights of the 
grantee. Although expressly contemplating that the 
granted lands should be surveyed along with the other 
lands on each side of the road, the granting act said noth- 
ing about who should bear the cost of the survey. At first 
the grantee did not proceed with the construction at the 
rate prescribed (Atlantic & Pacific R. R. Co. v. Mingus, 
165 U. S. 413, 442; House Report No. 193, 49th Cong., 
1st sess.), and during the continuance of this default Con- 
gress incorporated in the appropriation act of July 31, 
1876, c. 246, 19 Stat. 121, a provision requiring the grantee, 
as also other similar grantees, to pay for the survey of the 
granted lands and directing that this be done in advance 
of the issue of the patents. This provision, it is contended, 
infringed upon the vested rights of the grantee and there- 
fore was repugnant to the due process of law clause of the 
Fifth Amendment to the Constitution. But in view of 
the grantee’s default and the reserved power to add to, 
alter, amend or repeal the granting act, the contention 
must be held untenable. This necessarily follows from 
the decisions in Northern Pacific R. R. Co. v. Traill County, 
115 U. S. 600, and New Orleans Pacific Ry. Co. v. United 
States, 124 U.S. 124. 

Under the rectangular system of surveying the public 
lands, which long has been in force, they are divided into 
townships and sections bounded by north and south and 
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east and west lines. A township consists of, thirty-six 
sections—each approximately one mile square—arranged 
in six rows and progressively numbered by starting with 
the northeasterly one and proceeding west through the 
upper row, then east through the second row and then 
alternately west and east through the others. Rev. 
Stats., § 2395. A township has the same number of odd- 
numbered sections that it has of even-numbered ones and 
the two are so arranged that they alternate just as do the 
different colored squares on a checker board. The only 
lines run in the course of the survey are the township lines 
and the exterior section lines and the only monuments 
erected or placed are those which mark these lines. Every 
section line is a boundary between two sections, one having 
an odd and the other an even number. A township cannot - 
be divided until its exterior lines are established, and the 
lines of the alternate odd-numbered sections cannot be 
established without at the same time and by the same 
acts establishing the lines of the even-numbered sections. 
In short, the system is such that a township is surveyed 
as a unit. 

With this surveying system in mind, the officers of the 
Land Department construed the provision of 1876 as in- 
tended to charge the grantee with the cost of surveying 
the granted lands, and not with the cost of surveying the 
township. <A plan for dividing the cost on an acreage basis 
between the granted and the ungranted lands was accord- 
ingly adopted. By it, if the granted lands constituted 
half the total area, as they would where all the odd- 
numbered sections passed under the grant, the grantee was 
charged with half the total cost. This plan was followed 
uniformly as to all the land grants coming within the 
purview of that provision up to the passage of the Act of 
June 25, 1910, supra. Of the terms of this act it suffices 
to say in this connection that it requires the cost of sur- 
veying the ‘‘lands granted” to be deposited within ninety 
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days after a demand by the Secretary of the Interior 
specifying the amount required and the lands to be sur- 
veyed. It makes no other change in the duty or obliga- 
tion of the grantee. In other words, what is to be paid 
remains the same as before, but the time for payment is 
advanced. Following this act the officers of the Land 
Department adhered to the view that the cost to be paid 
was that of surveying the granted lands and continued 
to divide the cost of surveying the township according 
to the plan previously adopted, save as a different course 
was pursued in this and possibly a few other instances. 
The demand by the Secretary out of which this suit 
arose relates to the survey of four townships in Arizona 
the odd-numbered sections of which are claimed by the 
plaintiff under the grant of 1866. The amount specified 
in the demand is the estimated cost of surveying these 
townships and not a proportional part of the total cost 
corresponding to the acreage of the granted lands. The 
townships lie opposite the constructed portion of the road 
and, speaking generally, the plaintiff’s right to the odd- 
numbered sections is not questioned; indeed, it is the 
basis of the Secretary’s demand. The townships also lie 
within the limits of a forest reserve, but this does not 
affect the plaintiff’s rights under the grant, for the re- 
serve was established long after the road was constructed. 
The construction which the officers of the Land De- 
partment placed upon the provision of 1876, if not the 
only permissible one, was obviously both reasonable and 
equitable. Their uniform adherence to it for over thirty 
years prior to the Act of 1910 gave it additional force, 
and when Congress, with undoubted knowledge of what 
had been done, chose, as it did in passing that act, to 
leave the terms of the former provision undisturbed, save 
as the time for payment was advanced, the departmental 
construction received a further sanction which, in effect, 
incorporated it into the statute. \Gonirinditig evidence 
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that Congress took the same view of the matter as did 
the officers of the Land Department, is afforded by the 
committee reports on the Act of 1910 wherein the grantees 
in the land grants were spoken of as under an existing 
duty ‘“‘to pay one-half the cost of surveying the lands 
within their granted limits” and the Secretary of the 
Interior was encouraged to call upon Congress ‘‘for a 
sufficient appropriation, from time to time, to cover the 
Government’s share of the cost of the work of surveying 
as it progressed.”’ See Senate Report No. 609, 61st Cong., 
2d sess., which includes the House Report. One of the 
reports, in evident explanation of provisions in the act 
intended to hasten such surveys, said: 

“Tt is deemed wise and important that these lands 
be surveyed as promptly as possible for various reasons— 
first, that they may become taxable by the States and 
communities; second, that the Government may dispose 
of its lands which join the railroad lands, and in order that 
-where the railroad lands occur within forest reserves— 
about 3,000,000 acres of the unsurveyed lands being in 
reserves—the government officials may be able to deter- 
mine the boundaries of the public lands for the purpose of 
regulating and controlling the same, selling the timber, 
etc.” 

We conclude that the provision of 1876, as supplemented 
by the Act of 1910, gives no warrant for demanding of the 
grantee in a land grant a deposit, covering the entire cost 
of surveying a township wherein the grantee is entitled 
to only a part of the lands, and that in making such a de- 
mand of the plaintiff the defendant plainly exceeded his 
authority. Thus, the demand was an unauthorized act 
- done under color of office, and the defendant properly . 
may be enjoined from insisting upon or giving effect to it, 
unless it be that there is an absence of other Bement 
essential to granting such relief. 

We think the other elements are not ae otk. There 
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are millions of acres of unsurveyed lands within the pri- 
mary limits of the unforfeited portion of the grant of 1866. 
(See Senate Report, supra.) ‘The plaintiff is entitled to 
many of the odd-numbered sections within the unsurveyed 
areas. A claim such as is evidenced by the demand made 
by the defendant, unless and until it is adjudged unau- 
thorized, will cast a serious cloud upon the plaintiff’s 
rights in the granted lands remaining unsurveyed and be 
a source of serious embarrassment. Besides, the Act of 
1910 contemplates that when a demand thereunder is not 
complied with the rights of the grantee in the granted 
lands specified in the demand ‘‘shall cease and forfeit”’ 
to the United States and the Secretary shall notify the 
Attorney General in order that the latter may begin 
‘“‘proceedings to declare the forfeiture” and to restore the 
lands to the public domain. The plaintiff was not re- 
quired in order to test the validity of the demand to per- 
mit the ninety days to pass and to rely entirely upon de- 
fending such suit as might be brought by the Attorney 
General. On the contrary, if the demand was unlawful, 
as we hold it was, the plaintiff was entitled to sue in equity 
to have the defendant enjoined from insisting upon or 
giving any effect to it. The hazard and embarrassment 
incident to any other course were such as to entitle it to 
act promptly and affirmatively, and of course there was 
no remedy at law that would be as plain, adequate and 
complete as a suit such as this against the defendant. 

The plaintiff promptly tendered a deposit of half the 
amount demanded, but the tender was rejected. As the 
granted lands could not at most be more than half the 
acreage in the townships and the amount demanded was 
what was required to survey the entire acreage, the tender 
was adequate. 

Decree reversed. 
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GREENE, AUDITOR, ET AL., CONSTITUTING 
THE BOARD OF VALUATION AND ASSESSMENT 
FOR THE STATE OF KENTUCKY, ET AL. ». 
LOUISVILLE & INTERURBAN RAILROAD COM- 
PANY. 


SAME v. LOUISVILLE RAILWAY COMPANY. 


APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF KENTUCKY. 


Nos. 617, 618. Argued January 16, 17, 18, 1917.—Decided June 11, 
- 1917. 


Equity has jurisdiction to enjoin unlawful tax proceedings, which 
cloud the plaintiff’s title and threaten irreparable injury and a mul- 
tiplicity of suits. — 

The principle settled in Ex parte Young, 209 U. 8. 123, to the effect 
that a suit to restrain state officials from enforcing an unconstitu- 
tional state statute in violation of plaintiff’s rights and to his irrep- 
arable damage is not a suit against the State, applies also when the 
statute itself is constitutional but the attempted administration of 

it is not. 

In a case in which the jurisdiction of the District Court is properly 
invoked upon a substantial controversy arising under the Constitu- 
tion of the United States, the jurisdiction of that court, and of this 
court on appeal, extends to the determination of all questions in- 
volved, including questions of state law, irrespective of the disposi- 
tion that may be made of the federal question and of whether it be 
found necessary to decide it at all. 

Where the relief to which plaintiff might be entitled under the Four- 
teenth Amendment is the same as that allowed him by the federal 
court upon a proper construction and application of the state con- 
stitution and laws, the question whether the acts complained of 
violate the Amendment need not be decided. | 

Under the so-called franchise tax provisions of Kentucky (Ky. Stats., 
§§ 4077-4079) relating to railroad and other corporations exercising 
special or exclusive privileges or franchises, what is termed the “cap- 
ital stock of the corporation” (§ 4079) includes its entire property, 


500 OCTOBER TERM, 1916.. 
Syllabus. 244 U.S. 


tangible and intangible, and what is termed a “‘tranchise tax” is 
nothing else than a tax upon the intangible property of the cor- 
poration in Kentucky. 

Semble, that no provision is made by the Kentucky statutes for taxing 
franchises under §§ 174 and 181 of the state constitution. 

The provision in § 182 of the Kentucky Constitution, permitting the 
General Assembly to provide by law ‘“‘how railroads and railroad 
property shall be assessed, and how taxes thereon shall be collected,” 
relates only to the mode of assessment and collection and does not 
authorize a departure from the: uniformity in valuation and rate 
required by §§ 171 and 174: 

Discrimination resulting from an assessment.of the intangible property 
of a railroad corporation by the Board of Valuation and Assessment 
at 75 per cent. of its actual value while the property of individuals 
and other classes of corporations, taxed at the same rate, is gen- 
erally and systematically assessed by other and independent taxing 
authorities of the State at not more than 60 per cent. of actual value, 
is violative of the provisions of the Kentucky Constitution requir- 
ing uniform taxation in proportion to value and an identical rate 
as between corporate and individual property (§§ 171, 174); and 
this has been recognized by the Supreme Court of the State. 

A decision of the state Supreme Court holding that such discrimination 
is not subject to correction in the courts of the State, and that the 
equality and uniformity provisions of the state constitution may 
be enforced only by selection of proper assessing officers, is not bind- 
ing upon the federal courts. 

The courts of the United States, their jurisdiction being properly in- 
voked, may afford relief against discriminatory state taxation, con- 
travening the state constitution, when the discrimination results 
from divergent action of different assessing boards whose assess- 
ments are not subject to any process of equalization established by 
the State, and where the diverse results are the outcome, not of 
express agreement, but of intentional, systematic and persistent 
undervaluation by one body of officials, presumably known to and 
ignored by the other body, so that, in effect, the two bodies act in 
concert. . 

Sections 171 and 174 of the Constitution of Kentucky require uniform 
taxation according to value, and an identical rate as between cor- 
porate and individual property; and the provision of § 174 that “all 
corporate property shall pay the same rate of taxation paid by in- 
dividual property”’ means that not only the percentage of the rate, 
but the basis of the valuation, shall be the same. 
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Uniformity in taxing implies equality in the burden of taxation; and 
this equality cannot exist without uniformity in the basis of assess- 
ment, as well as in the rate of taxation. 

The principal if not the sole reason for adopting ‘‘fair cash value” as 
the standard for valuations is as a convenient means of securing 
equal taxation, and, since, when the standard is systematically de- 
parted from in respect of certain classes of property, its observance 
in respect of others (the tax rate being uniform) would serve to 
frustrate its very object, it follows that, in such cases, the duty to 
assess at full value is not supreme but yields to the duty to avoid 
discrimination. 

Section 162, Kentucky Statutes, does not afford an adequate legal 
remedy against discriminatory assessments for both state and local 
taxes, because,as construed by the Kentucky Court of Appeals, it 
does not authorize correction of erroneous assessments, and also 
because it applies only to state, and not to local, taxes. Singer 
Sewing Machine Co. v. Benedict, 229 U.S. 481, distinguished. 

When the bill seeks relief as to state and local taxes based on the same 
assessment, and an adequate legal remedy exists as to the former 
class only, equity will retain and dispose of the entire case, doing 
justice completely and avoiding multiplicity of suits. 

A railroad company whose intangible property is assessed by the 
Board of Valuation and Assessment, and which is subjected to dis- 
crimination through undervaluation of other property by county 
assessors, is not afforded an adequate remedy through §§ 4115-4120, 
4123, Ky. Stats., providing for readjustment of the latter class of 
assessments through the County Board of Supervisors. 

Affirmed. 


THE cases are stated in the opinion. 


Mr. Charles Carroll, Mr. Marvel M. Logan, Attorney 
General of the State of Kentucky, and Mr. John L. Rich . 
for appellants. 


Mr. Alexander Pope Humphrey, with whom Mr. Ed- 
ward P. Humphrey was on the brief, for appellees. 


Mr. Justice Pitney delivered the opinion of the court. 


These are companion cases involving similar questions, 
were argued together, and may be disposed of in a single 
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opinion. Appellees are corporations organized under the 
laws of the State of Kentucky, one of which (the Louisville 
& Interurban Railroad Company) operates, as a common . 
carrier, passenger and freight lines of railroad in three of 
the counties of that State and in various municipalities 
and taxing districts in those counties; while the other (the 
Louisville Railway Company) operates, as a common 
carrier, passenger and freight lines of street railway in the 
City of Louisville and in Jefferson County outside of that 
city. They filed their several bills of complaint in the 
District Court against Henry M. Bosworth and others, 
then constituting the Board of Valuation and Assessment 
of the State of Kentucky (Bosworth being also Auditor 
of Public Accounts), and against the Attorney General 
of the State and his assistants, suing them all both in- 
dividually and in their official capacities, for an injunction 
to restrain steps looking to the certification and enforce- 
ment of what are called ‘‘franchise taxes” attempted to 
be assessed upon the respective complainants for the year 
1915 under § 4077 and succeeding sections of the Kentucky 
Statutes, upon the ground of discrimination in the valua- 
tion of the franchises; they having been assessed, as 
alleged, on the basis of 75 per cent. of actual values, while 
taxable property in general was assessed systematically 
and intentionally at not more than 52 per cent. of actual 
values. There being no diversity of citizenship, the juris- 
diction of the District Court was invoked, under the first 
paragraph of § 24, Jud. Code, upon the ground that the 
suits arose under the ‘‘due process” and “equal protec- 
tion”’ clauses of the Fourteenth Amendment of the Con- 
stitution of the United States and that the matter in dis- 
pute in each case was in excess of the jurisdictional amount. 
Plaintiffs also relied upon certain provisions of the con- 
stitution of the State that require uniform taxation of 
property according to value and at the same rate for cor- 
porate as for individual property. By supplemental bills 
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the successors in office of the original defendants were made 
parties, in both their individual and official capacities. In 
each case there was a motion to dismiss, equivalent to a 
general demurrer to the bill, upon the following grounds: 
(1) That there was no federal question involved, and there- 
fore the court was without jurisdiction; (2) that the bills 
stated no cause of action under the laws of the State or of 
the United States; (3) that the plaintiffs had an adequate 
remedy at law; (4) that the bills showed no equity on their 
face; and (5) that the suits were suits against the State 
of Kentucky. After.a hearing, the court overruled these 
motions, defendants declined to plead further and made 
no objection to the submission of the cases for final decrees, 
the allegations of the bills not being denied were taken as 
true, and final decrees were made granting relief against 
the enforcement of the disputed assessments, and restrain- 
ing the imposition of franchise taxes upon plaintiffs for 
the year 1915 based on assessments of their franchises at 
greater values than those conceded in the respective bills 
of complaint, which were 60 per cent. of actual values. 
The court, in reaching this conclusion, followed its own 
previous decisions in Louisville & N. R. Co. v. Bosworth, 
209 Fed. Rep. 380; 230 Fed. Rep. 191. Defendants ap- 
pealed directly to this court, under § 238, Jud. Code. 

The cases were submitted here at the same time with 
cognate cases this day decided, viz.: Nos. 778 and 779, 
Louisville & Nashville R. R. Co. v. Greene, post, 522, and 
Nos. 642-645, Illinois Central R. R. Co. v. Greene, post, 555. 

In the present cases, the assignments of error and the 
argument for appellants are based upon the refusal to 
dismiss the bills of complaint, no criticism being made as 
to the particular relief granted by the final decrees. 

The bills-are substantially identical in form, and an 
outline of the one filed by the Louisville & Interurban 
Railroad Company (No. 617) will suffice. Following a 
prefatory statement of jurisdictional matters and a de- 
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scription of the parties, it avers in substance that the 
State Board of Valuation and Assessment, having ascer- 
tained by a process not here criticised what, in their judg- 
ment, was the fair cash value of plaintiff’s ‘‘ capital stock,” 
took.75 per cent. of the result, and thus fixed the valuation 
of the capital stock for the purposes of the assessment for 
the year 1915 at $2,250,000; deducted therefrom the 
amount of plaintiff’s tangible property assessed for state 
taxes—$813,619—thus fixing the value of the ‘‘franchise”’ 
at $1,436,381; and ascertained the state taxes thereon as 
follows: state tax, generally, at 50 cents, $7,181.90; state 
road tax, at 5 cents, $718.19; a total of $7,900.09. That 
plaintiff protested, but to no avail. That the assessment 
subjects plaintiff to state taxes upon the whole of its cap- 
ital stock, and to county taxes in the three counties on 
proportionate. parts of it, and to additional taxes in the 
cities and other municipalities and taxing districts through 
which its railroad runs. Plaintiff avers that for many 
years past, including the taxing year 1914-1915, the taxes 
for which are here in controversy, the local assessors and 
other assessing officers of the State of Kentucky have 
habitually, intentionally, systematically, and generally 
assessed the property of individuals and of corporations 
within their sphere of duty, comprising 80 per cent. of the 
total taxable property, at not exceeding 52 per cent. of its 
fair cash value, estimated at the price which it would bring 
at a fair and voluntary sale; that the fact of such system- 
atic assessment upon that basis annually for many years 
past has been a matter of public notoriety in the State; 
‘‘whereas the said Bosworth, Rhea and Crecilius, acting 
as the State Board of Valuation and Assessment, after 
ascertaining what, in their judgment, was the fair cash 
value of plaintiff’s capital stock, reduced said value only 
to the extent of taking 75 per cent. thereof, instead of 
taking 52 per cent., the average rate applied by assessing 
officers to the vast body of property in this State.” It is 
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averred that Bosworth, Rhea and Crecilius have denied 
to plaintiff the benefit of equalization, and that thereby 
plaintiff has been deprived of its property without due 
process of law, and denied the equal protection of the 
laws, in violation of the Fourteenth Amendment and the 
constitution and laws of the State; that plaintiff has paid 
the state and county taxes upon its tangible property for 
the year in controversy so far as they have been demanded, 
and also has paid the state taxes upon its franchise as 
arrived at by taking the value of its capital stock and 
taking 60 per cent. of such valuation and deducting there- 
from the valuation of plaintiff’s tangible property; that 
Bosworth, Rhea, and Crecilius, unless enjoined, will 
certify to the county clerks of the three counties mentioned 
the amounts claimed to be due to said counties and the 
taxing districts thereof by reason of the valuation they 
have assumed to make as above stated; the county clerks 
will thereupon certify said assessments respectively to the 
tax collectors for the said counties and the taxing districts 
therein for collection; and said collecting officers will pro- 
ceed to make collections and to institute unwarranted, 
vexatious, and multitudinous suits and proceedings at 
law against plaintiff; that unless enjoined the said Bos- 
worth or his deputy will enter in account with the Treas- 
urer of the State the amount of taxes based upon the valua- 
tion aforesaid, and the said Attorney General and his 
assistants will institute civil or penal actions or procure 
indictments against plaintiff based upon its supposed 
delinquency in the payment of taxes; and that the un- 
authorized and illegal valuation constitutes a cloud and, as 
claimed by defendants, constitutes a lien upon plaintiff’s 
property in the Commonwealth, and unless defendants 
are enjoined numerous and vexatious suits will be insti- 
tuted to enforce or foreclose such lien. There is an appro- 
priate prayer for injunction and for general relief. 

It does not appear, from any express averment in the 
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bills, that other property-owners have been subjected to 
discrimination precisely like that of which plaintiffs com- 
plain; but the entire argument for defendants, in these 
cases and others argued with them, proceeds upon the 
theory that the Board of Valuation and Assessment treated 
all taxpayers alike over whom they had jurisdiction; 
hence, it is fair to assume that plaintiffs’ franchises were 
assessed on the same basis of valuation applied by the 
Board to other property generally that came within the 
range of their official duty. 

(1) It is convenient to state at this point what, indeed, 
is not controverted, that, if the suits be otherwise main- 
tainable, the last-mentioned averments of the bills show 
sufficient special grounds for invoking the equity jurisdic- 
tion, under the rule established by repeated decisions of 
this court. Dows v. City of Chicago, 11 Wall. 108, 110, 112; 
Hannewinkle v. Georgetown, 15 Wall. 547; Union Pacific 
Railway v. Cheyenne, 113 U. 8. 516, 525, 526; Ohio Tax 
Cases, 232 U.S. 576, 587. 

(2) A fundamental contention of appellants is that the 
present actions, brought to restrain them in respect of 
the performance of duties they are exercising under the 
authority of the State of Kentucky, are in effect suits 
against the State. Questions of this sort have arisen many 
times in this court, but the matter was set at rest in Ex 
parte Young, 209 U. S. 123, 150, 155, where it was held 
that a suit to restrain a state officer from executing an 
unconstitutional statute, in violation of plaintiff's rights 
and to his irreparable damage, is not a suit against the 
State, and that “‘individuals who, as officers of the State, 
are clothed with some duty in regard to the enforcement 
of the laws of the State, and who threaten and are about 
to commence proceedings, either of a civil or criminal 
nature, to enforce against parties affected an unconsti- 
tutional act, violating the Federal Constitution, may be 
enjoined by a Federal court oi equity from such action.” 
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In repeated decisions since Hx parte Young, that case 
has been recognized as setting these questions at rest. 
Western Union Telegraph Co. v. Andrews, 216 U.S. 165, 
166; Herndon v. Chicago, Rock Island & Pac. Ry. Co., 218 
U. 8. 135, 155; Philadelphia Co. v. Stimson, 223 U. 8. 
605, 621; Home Telephone & Telegraph Co. v. Los Angeles, 
227 U.S. 278, 293; Truax v. Raich, 239 U.S. 33, 37. And 
see Hopkins v. Clemson Agricultural College, 221 U.S. 636, 
642-644. 

The principle is not confined to the maintenance of suits 
for restraining the enforcement of statutes which as 
enacted by the state legislature are in themselves uncon- 
stitutional. Reagan v. Farmers’ Loan & Trust Co., 154 
U. S. 362, 390, was a ¢ase not of an unconstitutional 
statute, but of confiscatory, and therefore unconstitu- 
tional, action taken by a state commission under a con- 
stitutional statute. ‘The court, by Mr. Justice Brewer, 
said: ‘‘Neither will the constitutionality of the statute, 
if that. be conceded, avail to oust the Federal court of 
jurisdiction. A valid law may be wrongfully administered 
by officers of the State, and so as to make such administra- 
tion an illegal burden and exaction upon the individual. 
A tax law, as it leaves the legislative hands, may not be 
obnoxious to any challenge, and yet the officers charged 
with the administration of that valid tax law may so act 
under it in the matter of assessment or collection as to 
work an illegal trespass upon the property rights of the 
individual.” In Raymond v. Chicago Union Traction Co., 
207 U. 8. 20, 38, the court upheld the right of action in a 
federal court to restrain the collection of taxes that had 
been assessed at a different rate and by a different method 
from that employed with respect to other tax-payers of 
the same class, in defiance of the provisions of a constitu- 
tional statute that required equalization, and also in de- 
nial of the equal protection of the laws within the meaning 
of the Fourteenth Amendment. 
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(3) The contention of plaintiffs, set forth in their 
respective bills of complaint, that the action of the Board 
of Valuation and Assessment in making the assessments 
under consideration and the threatened action of defend- 
ants in respect of carrying those assessments into effect 
constituted action by the State, and if carried out would 
violate the equal protection provision of the Fourteenth 
Amendment, presents, without question, a real and sub- 
stantial controversy under the Constitution of the United 
States, which (there being involved a sum and value in 
excess of the jurisdictional amount) conferred jurisdiction 
upon the federal court, irrespective of the citizenship of 
the parties. This being so, the jurisdiction of that court 
extended, and ours on appeal extends, to the determina- 
tion of all questions involved in the case, including ques- 
tions of state law, irrespective of the disposition that may 
be made of the federal question, or whether it be found 
necessary to decide it at all. Siler v. Louisville & Nashville 
R. R. Co., 213 U. S. 175, 191; Ohio Tax Cases, 232 U. 8. 
576, 586. 

(4) Taking up first the question of state law, we should 
at the outset briefly consider the pertinent provisions of 
the constitution and laws of the State. By § 171 of the 
constitution it is prescribed: ‘The General Assembly shall 
provide by law an annual tax, which, with other resources, 
shall be sufficient to defray the estimated expenses of the 
Commonwealth for each fiscal year. Taxes shall be levied 
and collected for public purposes only. They shall be 
uniform upon all property subject to taxation within the 
territorial limits of the authority levying the tax; and all 
taxes shall be levied and collected by general laws.” 
By § 172: ‘All property, not exempted from taxation by 
this Constitution, shall be assessed for taxation at its 
fair cash value, estimated at the price it would bring at a 
fair voluntary sale; and any officer, or other person au- 
thorized to assess values for taxation, who shall commit 
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any willful error in the performance of his duty, shall be 
deemed guilty of misfeasance, and upon conviction thereof 
shall forfeit his office, and be otherwise punished, as may 
be provided by law.” By § 174: “All property, whether 
owned by natural persons or corporations, shall be taxed 
in proportion to its value, unless exempted by this Con- 
stitution; and all corporate property shall pay the same 
rate of taxation paid by individual property. Nothing 
in this Constitution shall be construed to prevent the 
General Assembly from providing for taxation based 
on income, licenses or franchises.”’ Section 181 provides as 
follows: ‘‘The General Assembly may, by general laws 
only, provide for the payment of license fees on franchises, 
stock used for breeding, purposes, the various trades, 
occupations and professions, or a special or excise tax;”’ 
etc. And § 182 declares: ‘‘Nothing in this Constitution 
shall be construed to prevent the General Assembly from 
providing, by law, how railroads and railroad property 
shall be assessed and how taxes thereon shall be collected.” 

Under statutory provisions, property is valued for pur- 
poses of taxation, both state and local, in the following 
manner: All property in the State, real and personal, 
tangible and intangible, except the property of railroads, 
the franchises of certain corporations, shares of stock in 
banks, and distilled spirits, is assessed by county assessors, 
subject to the review of county boards of supervisors and 
a State Board of Equalization. Tangible railroad prop- 
erty is assessed by the State Railroad Commission. Bank 
shares and distilled spirits are assessed by the Board of 
Valuation and Assessment, composed of the Auditor of 
Public Accounts, the Treasurer of State, and the Secre- 
tary of State. And, by § 4077, Ky. Stats., it is provided: 
“Byery railway company or corporation . . . also 
every other corporation, company or association having 
or exercising any special or exclusive privilege or franchise 
not allowed by law to natural persons, or performing any 
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public service, shall, in addition to the other taxes imposed 
on it by law, annually pay a tax on its franchise to the 
State, and a local tax thereon to the county, incorporated 
city, town or taxing district, where its franchise may be 
exercised.’’ The values of such franchises (except as to 
turnpike companies, otherwise provided for), are to be 
fixed by the Board of Valuation and Assessment. By 
§ 4078, verified statements are to be delivered annually 
to the Auditor showing certain facts respecting the com- 
pany, including the amount of capital stock, with its par 
and real value, and the highest price at which it was sold 
within twelve months preceding, the amount of surplus 
funds and undivided profits, the value of all other assets, 
the amount of indebtedness, the gross or net earnings or 
income, the amount and kind of tangible property in the 
State, the fair cash value thereof estimated at the price 
it would bring at a fair voluntary sale, and such other facts 
as the Auditor may require. Section 4079 provides that 
“where the line or lines of any.such corporation, company 
or association extend beyond the limits of the State or 
county,” the statement shall, in addition to other facts, 
show the length of entire lines operated, owned, leased or 
controlled in the State and in each county, incorporated 
city, town, or taxing district, and the entire line operated, 
etc., elsewhere. There is a proviso that the Board, from 
the statement furnished to it by the corporation, and from 
such other evidence as it may have, is to “‘fix the value 
of the capital stock of the corporation . . . and from 
the amount thus fixed shall deduct the assessed value of all 
tangible property assessed in this State, or in the counties 
where situated. The remainder thus found shall be the 
value of its corporate franchise subject to taxation as afore- 
said.” * It has been held by the Kentucky Court of Ap- 


‘The particular method of fixing the value of “capital stock” and 
of “corporate franchise” is not in issue in the present cases. The Dis- 
trict Court, in Louisville & N. R. Co. v. Bosworth, 209 Fed. Rep. 380, 
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peals, and by this court, that the ‘capital stock of the 
corporation,” here referred to, includes its entire property, 
of every kind and description, tangible and intangible, 
and that what is called a ‘‘franchise tax” is nothing else 
than a tax upon the intangible property of the company in 
Kentucky. Henderson Bridge Co. v. Commonwealth, 99 
Kentucky, 623, 639, 641; Henderson Bridge Co. v. Ken- 
tucky, 166 U.S. 150, 154; Adams Express Co. v. Kentucky, 
166 U.S. 171, 180; Louisville Tobacco Warehouse Co. v. 
Commonwealth, 106 Kentucky, 165, 167; Marion National 
Bank v. Burton, 121 Kentucky, 876, 888. In view of 
these decisions, no serious attempt is made to sustain the 
assessments in question as a taxation of franchises, under 
§ 174 or 181 of the constitution. There seems to be no 
provision of law for taxing ftanchises under either of those 
sections. Marion National Bank v. Burton, 121 Ken- 
tucky, 876, 885. 

‘To recapitulate: Real estate and personal property of 
individuals and of non-franchise corporations are assessed 
by the county assessors, both for state and county pur- 
poses; tangible railroad property by the Railroad Commis- 
sion; bank shares, distilled spirits, and corporate franchises 
by the Board of Valuation and Assessment. It is impor- 
tant to be observed that the latter board has no authority 
or control over the actions of the county assessors, the 
county boards of supervisors, or the State Board of 
Equalization; and, on the other hand, these officials have 
no authority or control over the actions of the Board of 
Valuation and Assessment. Nor is there any statutory 


409-411, reading §§ 4077-4079 together, seems to have considered that 
the method prescribed by the proviso in § 4079 was applicable to all 
public service corporations organized in Kentucky, including those 

“which operate and conduct their business and have their property 
wholly in that State. And this appears to have been the view of the 
Kentucky Court of Appeals in Lowiswlle Railway Co. v. Common- 
wealth, 105 Kentucky, 710, 714. 
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provision for equalizing assessments, as between the prop- 
erty which is assessed by the county assessors and that 
which is assessed by the Railroad Commission and the 
Board of Valuation and Assessment. 

It hardly is open to serious dispute that if the legislature 
had confided to a single body the determination of the 
basis of assessment of the real estate and personal property 
of individuals and non-franchise corporations, on the one 
hand, and of the tangible and intangible property of public 
service corporations, on the other, a valuation of property 
of the latter class on the basis of 75 per cent. of its actual 
value, while property of the former class was assessed 
systematically at 52 per cent., or not more than 60 per 
cent., of its actual value, would be inconsistent with the 
sections we have quoted from the Kentucky Constitution. 
For the provision of § 182, permitting the General Assem- 
bly to provide by law ‘‘how railroads and railroad prop- 
erty shall be assessed, and how taxes thereon shall be 
collected,’”’ relates merely to the mode of assessment and 
collection, and manifestly does not permit a departure 
from the requirements of uniform taxation in proportion 
to value and an identical rate as between corporate and 
individual property, contained in §$ 171 and 174. The 
latter section permits the General Assembly to provide 
for taxation based on income, licenses, or franchises. But, 
as already stated, at least at the time these suits arose, 
there was no provision of law for a taxation of franchises 
in any other sense than that already explained. Marion 
National Bank v. Burton, 121 Kentucky, 876, 885. 

The fact should be emphasized that the Kentucky court 
of last resort, far from holding that discrimination such as 
is here complained of is in accord with the constitution 
and laws of the State, has recognized distinctly that it is 
not; but has felt constrained to hold that, under circum- 
stances similar to those of the present cases, there is no 
redress in the courts of the State; and that the constitu- 
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tional provisions for equality and uniformity are capable 
of being put into execution only through the selection of 
proper assessing officers. Louisville Railway Co. v. Com- 
monwealth, 105 Kentucky, 710, 719. This, while admitting 
the wrong, merely denies judicial relief, and is not: binding 
upon the federal courts. 

In Cummings v. National Bank, 101 U. 8. 153, the bank 
brought its bill in equity in a circuit court of the United 
States to enjoin the collection of a tax assessed against 
the shares of its stockholders, not because of inconsistency 
with the act of Congress relating to the taxation of such 
shares (§ 5219, Rev. Stats.), but upon the ground of a 
violation of the constitution and laws of the State of Ohio, 
which required the taxation of all moneys, credits, and 
investments, and also all real and personal property, to 
be by a uniform rule and according to its true value in 
money. The Supreme Court of the State (Exchange Bank 
of Columbus v. Hines, 3 Ohio St. 1, 15) had held that they 
required uniformity not only in the rate of taxation but 
also in the mode of the assessment upon the taxable valua- 
tion. But the legislature had adopted a system of valua- 
tion under which there were different bodies acting in- 
dependently of one another in regard to different classes of 
property in the process of estimating values for taxation, 
with one board of equalization having charge of the valua- 
tion of the real estate of the whole State once in every ten 
years, another having charge of the valuation of railroad 
property every year, a third of the valuation of shares of 
incorporated banks every year, but ‘with no common 
superior to secure equalization as between the different 
classes of property. The evidence showed that in the 
county where complainant’s bank was situate the assessors 
of real property, the assessors of personal property, and 
the county auditor (who was the assessing officer for bank 
shares) concurred in establishing a rule of valuation by 
which real and personal property, except money, were 
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assessed at one-third of actual values, and money or in- 
vested capital at'six-tenths of its value; that this rule was 
followed; and that for the year in question the state board 
of equalization increased the assessment upon the bank 
shares to their full cash value. ‘This court held (p. 157) 
that ‘‘when a rule or system of valuation is adopted by 
those whose duty it is to make the assessment, which is 
designed to operate unequally and to violate a fundamen- 
tal principle of the (state) constitution, and when this 
rule is applied not solely to one individual, but to a large 
class of individuals or corporations, [that] equity may 
properly interfere to restrain the operation of this un- 
constitutional exercise of power’’; and that this being the 
case made by the bill, and being supported by the evidence, 
while the statute could not be declared unconstitutional, 
the discriminatory rule must be held void and the injus- 
tice produced under it remedied so far as the judicial 
power could give remedy. 

(5) Is discriminatory taxation, contravening the express 
requirements of the state constitution, beyond redress in 
the courts of the United States, their jurisdiction being 
properly invoked, when the discrimination results from 
divergent action by different assessing boards whose 
assessments are not subject to any process of equalization 
established by the State, and where the diverse results 
are the outcome, not, indeed, of any express agreement 
among the officials concerned, but of intentional, system- 
atic, and persistent undervaluation by one body of officials, 
presumably known to and ignored by the other body, so 
that in effect the two bodies act in concert? In our opin- 
ion, the answer must be in the negative. 

Appellants’ contention that there is no remedy by in- 
junction against the assessments imposed by the Board 
of Valuation and Assessment places undue emphasis upon 
the requirement contained in § 172 of the constitution, 
that all property shall be assessed for taxation at its fair 
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cash value, estimated at the price it would bring at a fair 
voluntary sale,—a provision that is repeated in § 4020, 
Ky. Stats., which deals with the duties of assessing 
officers.. The averments of the bills of complaint, admitted 
on this record, are that the Board did not assess the prop- 
erty of plaintiffs at fair cash value, but at 75 per cent. 
thereof, and that this resulted in unequal taxation only 
because the county assessments were at a still lower per- 
centage. But, laying this aside, and assuming for. the 
moment that the Board performed its duty strictly in 
accordance with § 172, by assessing plaintiffs’ properties 
at fair cash value, what is the effect of that action, in view 
of the systematic undervaluations by the assessing officers 
charged with valuing other classes of property? This 
question cannot be answered without considering the 
relation of § 172 to §§ 171 and 174, which require uniform 
taxation according to value, and an identical rate as be- 
tween corporate and individual property: The operation 
and effect of such a taxing system, both in respect to 
raising the necessary moneys and in distributing the bur- 
den among the taxpayers, depend upon two considerations: 
first, the rate of taxation, and, secondly, the basis of valua- 
tion of the property to be taxed. Plainly, the provision 
of § 174 that ‘‘all corporate property shall pay the same 
rate of taxation paid by individual property”’ means that 
not only the percentage of the rate, but the basis of the 
valuation shall be the same. ‘‘Taxing by a uniform rule 
requires uniformity not only in the rate of taxation, but 
also uniformity in the mode of the assessment upon the 
taxable valuation. Uniformity in taxing implies equality 
in the burden of taxation, and this equality of burden 
cannot exist without uniformity in the mode of the assess- 
ment, as well as in the rate of taxation.” Hxchange Bank 
of Columbus v. Hines, 3 Ohio St. 1, 15, quoted in Cummings 
v. National Bank, 101 U.S. 153, 158. 

It is equally plain that it makes no difference what: basis 


516 OCTOBER TERM, 1916. 


Opinion of the Court. 244 U.S. 


of valuation—that is, what percentage of full value— 
may be adopted, provided it be applied to all alike. The 
adoption of full value has no different effect in distributing 
the burden than would be gained by adopting 75 per cent., 
or 50 per cent., or even 10 per cent., as the basis—so long 
as either was applied uniformly. The only difference 
would be that, supposing the requirements of the treasury 
remained constant, the rate of taxation would have to be 
increased as the percentage of valuation was: reduced. 
(Under § 171 of the constitution, the rate of taxation may 
be varied by the General Assembly from year to year, 
according to requirements.) Therefore, the principal 
if not the sole reason for adopting ‘“‘fair cash value” as 
the standard for valuations, is as a convenient means to 
an end—the end being equal taxation. But if the standard 
be systematically departed from with respect to certain 
classes of property, while applied as to other property, 
it doesnot serve but frustrates the very object it was de- 
signed to accomplish. It follows that the duty to assess 
at full value cannot be supreme in all cases, but must 
. yield where hecessaty to avoid defeating its own purpose. 

A substantially identical question was presented to the 
Circuit Court of Appeals for the Sixth Circuit in Taylor 
v. Louisville & Nashville R. R. Co., 88 Fed. Rep. 350, 
where the Constitution of Tennessee declared that all 
property should be taxed according to its value, to be 
ascertained as the legislature should direct, ‘‘so that taxes 
shall be equal and uniform throughout the State,” and 
the statutes required that the real value of the property 
be adopted, and where, as here, railroad property and 


1 A few of the States have enacted laws adopting percentages of full 
value as bases of taxation: Iowa, 25 per cent. (Code Supp. 1907, 
§ 1305) ; Illinois, 20 per cent. (Hurd’s Stat. 1898, p. 1365, e), afterwards 
333 per cent. (Hurd’s Stat. 1909, p. 1882, § 312; Hurd’s Stat. 1912, 
p. 1963, § 312); Nebraska, 20 per cent. (Rev. Stats. 1913, § 6300); 
Alabama, 60 per cent. (Gen. Acts 1915, p. 393, § 9). 
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some other kinds were valued by one set of officials, and 
property in general by another, without provision for 
equalization as between the two classes. The court, by 
Circuit Judge Taft, said (p. 364): ‘‘The sole and manifest 
purpose of the constitution was to secure uniformity and 
equality of burden upon all the property in the State. 
As a means of doing so (conceding that defendant’s con- 
struction is the correct one), it provided that the assess- 
ment should be according to its true value. It emphasized 
the object of the section by expressly providing that no 
species of property should be taxed higher than any other 
species. We have before us.a case in which the complain- 
ing taxpayer, and other taxpayers owning the same 
species of property, are taxed at a higher rate than the 
owners of other species of property. This doés not come 
about by legislative discrimination, but by the inten- 
tional and systematic disregard of the law by those 
charged with the duty of assessing all other species of 
property than that owned by complainant and its fellows 
of the same class. . . . [p. 865] The question pre- 
sented is, then, whether, when the sole object of an article 
of the constitution is being flagrantly defeated, to the 
gross pecuniary injury of a class of litigants, and one of 
them appeals to a court of equity for relief, it must be 
withheld because the only mode of granting it will involve 
. an apparent departure from the method marked out by 
the constitution and the law for attaining its sole object. 
We say ‘apparent’ departure from the constitutional 
method, because that instrument contemplated a sys- 
tem in which all property should be assessed at its real 
value. . . . The court is placed in a dilemma, from 
which it can only escape by taking that path which, while 
it involves a nominal departure from the letter of the law, 
does injury to no one, and secures that uniformity of tax ~ 
burden which was the sole end of the constitution. To 
hold otherwise is to make the restrictions of the constitu- 
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tion instruments for defeating the very purpose they were 
intended to subserve. It is to stick in the bark, and to be 
blind to the substance of things. It is to sacrifice justice 
to its incident.” 

After pointing out the similarity of the case to Cum- 
mings v. National Bank, supra, and declaring (p. 372): 
‘“‘An intentional undervaluation of a large class of prop- 
erty, when the law enjoins assessment at true value, is 
necessarily designed to operate unequally upon other 
classes of property to be assessed by other taxing tribu- 
nals, who, it may be presumed, will conform to the law,” 
the court further said (p. 374): ‘“‘The various boards 
whose united action is by law intended to effect a uniform 
assessment_on all classes of property are to be regarded as 
one tribunal, and the whole assessment on all classes of 
property is to be regarded as one judgment. If any board 
which is.an essential part of the taxing system intention- 
ally, and therefore fraudulently, violates the law, by 
uniformly undervaluing certain classes of property, the 
assessment by other boards of other classes of property 
at the full value, though a literal compliance with the - 
law, makes the whole assessment, considered as one judg- 
ment, a fraud upon the fully-assessed property. And 
this is true although the particular board assessing the 
complainant’s property may have been wholly free from 
fault of fraud or intentional discrimination.”’ 

The justice of this view has been recognized by the 
state courts of last resort in many cases. Bureau County 
v. Chicago &c., R. R. Co., 44 Illinois, 229, 239; Cocheco 
Co. v. Strafford, 51 N. H. 455, 482; Manchester Mills v. . 
Manchester, 58 N. H. 38; Randell v. City of Bridgeport, 
63 Connecticut, 321, 324;C., B. & Q. R. R. Co. v. Comm’rs 
of Atchison Co., 54 Kansas, 781, 792; Ex parte Fort Smith 
&c. Bridge Co., 62 Arkansas, 461, 468; Burnham v. Barber, 
70 Iowa, 87, 90; Barz v. Board of Equalization, 133 Iowa, 
563, 565; Iowa Cent. Ry. Co. v. Board of Review (Iowa, 
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1916), 157 N. W. Rep. 731; Lehigh & Wilkes-Barre Coal 
Co. v.. Luzerne Co., 225 Pa. St. 267, 271; People v. I. C. 
R. R. Co., 273 Illinois, 220, 244-250. There are declara- 
tions to the contrary (Central R. R. Co. v. State Board of 
Assessors, 48 N. J. L. 1, 7; Lowell v. County Commissioners, 
152 Massachusetts, 372,°375), but they take little or no 
account of the rights of aggrieved taxpayers. 

(6) The next question in order is whether the assess- 
ments have the effect of denying to plaintiffs the equal 
protection of the laws, within the meaning of the Four- 
teenth Amendment. It is obvious, however, in view of 
the result reached upon the questions of state law, just 
discussed, that the disposition of the cases would not be 
affected by whatever result we might reach upon the fed- 
eral question; for no other or greater relief is sought under 
the “‘equal protection” clause than plaintiffs are entitled 
to under the provisions of the constitution and laws of the 
State to which we have referred. Therefore, we find it 
unnecessary to express any opinion upon the question 
raised under the Fourteenth Amendment. 

(7) Itis objected that appellees had an adequate remedy 
at law, and Singer Sewing Machine Co. v. Benedict, 229 
U. S. 481, is cited as a controlling authority. There the 
suit was brought to enjoin the collection of taxes levied by 
the City and County of Denver, in the State of Colorado, 
and because of the Act of Congress (Rev. Stats., § 723) 
and familiar decisions applying and enforcing it, since it 
appeared that a local statute required the board of county 
commissioners to refund taxes paid and thereafter found to 
be erroneous or illegal, ‘‘ whether the same be owing to erro- 
neous assessment, to improper or irregular levying of the 
tax, to clerical or other errors of omission,” with a correla- 
tive right on the part of the taxpayer to enforce that duty by 
action at law, and the decisions of the Supreme Court of the 
State interpreted the statute so as to give an adequate rem- 
edy at law, this court affirmed a decree dismissing the bill. 
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The statute that is here invoked is § 162, Ky. Stats., 
which reads as. follows: ‘‘§ 162. Taxes wrongfully col- 
lected refunded. When it shall appear to the Auditor 
that money has been paid into the treasury for taxes when 
no such taxes were in fact due, he shall issue his warrant 
on the treasury for such money so improperly paid, in 
behalf of the person who paid the same. . . .” But, 
by a line of recent decisions in the Kentucky Court of 
Appeals, the effect of this section has been confined to 
cases where the taxes paid either were wholly without 
warrant in law or were based upon a mistake as to the 
rate of taxation upon the amount assessed; and it has been 
held not to authorize the Auditor to correct erroneous 
assessments, since that official is not entrusted with au- 
thority to make assessments. German Security Bank v. 
Coulter, 112 Kentucky, 577; Lowisville City National Bank 
v. Coulter, 112 Kentucky, 584, 587; Couty v. Bosworth, 
160 Kentucky, 312; Bosworth v. Metropolitan Life Ins. 
Co., 162 Kentucky, 344, 348; Louisville Gas & Electric 
Co. v. Bosworth, 169 Kentucky, 824, 829, 830. 

But, were it otherwise, § 162 clearly applies to state 
taxes alone, while the bills of complaint herein have to do 
with both state and local taxes. A remedy at law cannot 
be considered adequate, so as to prevent equitable relief, 
unless it covers the entire case made by the bill in equity. 
Were we to require a dismissal of these bills as to the state 
taxes, retaining them as to the local taxes, we should 
multiply suits, instead of preventing a multiplicity of 
suits. It is a familiar maxim that ‘‘a court of equity 
ought to do justice completely, and not by halves;” and, 
to this end, having properly acquired jurisdiction of a 
cause for any purpose, it should dispose of the entire 
controversy and its incidents, and not remit any part of it 
to a court of law. Camp v. Boyd, 229 U.S. 530, 551, 552; 
McGowan v. Parish, 237 U.S. 285, 296. 

(8) It is contended that appellees, if aggrieved, had 
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another and more equitable remedy than a suit for in- 
junction; that the law of the State provides a method by 
which, instead of lowering the assessments upon the 
property of appellees, they could by proper procedure 
compel the assessment of the property of other taxpayers 
to be increased so as to come within the constitutional 
requirement as to fair cash value, and hence that it was 
the duty of appellees to adopt that method. The reference 
is to §§ 4115-4120, Ky. Stats., which require the county 
board of supervisors to convene annually and make a 
careful examination of the assessor’s books and each in- 
dividual list thereof, empowering them to increase or 
decrease any list; ‘‘but the board shall not reduce or raise 
any assessment unless the evidence be clear and unmis- 
takable that the valuation is not a fair cash value.” By 
§ 4123, they may hear complaints, summon and swear 
witnesses, and require.them to testify. There is nothing 
in these provisions to indicate that parties in.the situation 
of the present appellees, who have no different interest 
in the undervaluation by the county assessors than that 
which might be possessed by any other citizens of the 
State, are entitled to be heard to complain that the county 
assessments are too low. Nor is any case cited where such 
a complaint has been entertained. The remedy of re- 
assessment appears to be a public, not a private remedy. 
We conclude that the decrees of the District Court must 
be, and they are 
Affirmed. 


Mr. Justice Hotmes, Mr. Justice BRANDEIS, and 
Mr. Justice CLARKE dissent. 
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Greene v. Louisville & Interurban R. R. Co., ante, 499, followed in 
holding: (1), That the federal court has power to decide all questions, 
its jurisdiction being properly invoked on federal grounds, (2) that 
this suit, to restrain subordinate state officers from enforcing an un- 
lawful and discriminatory assessment made under color of a valid 
state law, is not a suit against the State, (3) that plaintiff has not 
an adequate remedy at law under § 162, Ky. Stats., (4) that unlaw- 
ful discrimination in taxation resulting from general, ‘systematic 
undervaluations of other property is remediable by the courts, and 
(5) that whether such an assessment violates the “equal protection” 
clause of the Fourteenth Amendment need not be decided by the 
federal court when full relief is grantable under the state constitu- 
tion and laws. 

The right to relief by injunction against unlawful discrimination by 
taxing officials exists in respect of state, as well as local, taxes; if 
what was said in Coulter v. Louisville & Nashville R. R. Co., 196 U.S. 
599, 608, imports that an injunction can under no circumstances be 
arial with respect to state taxes, it must be deemed to have 
been overruled by Raymond vy. Chicago Union Traction Co., 207 
U.S. 20. 
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Proof comprising a body of official admissions and direct and circum- 
stantial evidence from unimpeached public and private sources, 
and which fully sustains a finding that the great mass of property 
in Kentucky, embracing all tangible property except railroad prop- 
erty and distilled spirits—during a period of years—was system- 
atically and notoriously assessed at not exceeding 60 per cent. of its 
fair cash value, Held not overcome by general presumptions arising’ 
from the duty of assessors to assess at fair cash value, or by numerous 
stereotyped affidavits of former assessors asseverating their obedience _ 
thereunto. . 

The findings of an official body such as the Renkables Board of Valua- 
tion and Assessment, made after a héaring and upon notice to the 
taxpayer, are quasi-judicial and, in the absence of fraud, are not. to 
be set aside or disregarded by courts unless it is made to appear that 
the body proceeded upon an erroneous principle, or adopted an im- 
proper mode of estimating value. _ 

Under the Kentucky law respecting the taxation of the intangible 
property of railroad and other public service corporations (§§ 4077- 
4081, Ky. Stats.), the particular method to be pursued by the 
Board of Valuation and Assessment in ascertaining from the ev- 
idence the value of the “‘capital stock” (i. e., the entire tangible and 
intangible property) of a railroad system, partly within and partly 
outside of the State, is left to the sound discretion of the Board. 

In estimating the value of plaintiff’s “capital stock,” the Kentucky 

_ Board of Valuation and Assessment capitalized the plaintiff’s in- 
come upon a 6 per cent. basis and, in excluding shares held by plain- 
tiff in other corporations owning and paying taxes on property in 
Kentucky, it estimated their value in the same way, i. e., by_cap-~ 

-italizing ona 6 per cent. basis the income derived therefrom. Held: 
(1) That this method of valuing the shares could not be held fun- 
damentally wrong, although there was evidence that their intrinsic 
value was much greater than the estimate thus obtained. (2) That 
the adoption of the 6 per cent. rate instead of a higher, “ composite’’ 
rate, based on the mileage of plaintiff's railroad in each of thirteen 
States and the-legal rates of interest in those States, respectively, 
was likewise a matter for the judgment of the Board. 

Section 4081, Ky. Stats., as amended by the Act of June 9, 1893, in 
providing that the ratio of intrastate to total mileage of any inter- 
state railroad “shall be considered” by the Board of Valuation and 
Assessment in fixing the value of its corporate franchise (intangible 
property) liable to taxation in the State, does not require the Board 
to apportion the value of the railroad’s property upon a strict mileage. 
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basis, but merely to consider relative mileage, among other per- 
tinent factors, in the process of valuing that proportion of the prop- 
erty which is situate within the State. 

Section 4081, supra, applies to both foreign and domestic corporations, 
and is not to be construed as requiring the taxation of tangible 
assets outside of the State, which, clearly as to foreign corporations, 
would render it obnoxious to the due process clause of the Four- 
teenth Amendment. 

Under § 4081, supra, the apportionment of “capital stock’? to Ken- 
tucky is first made upon a mileage basis (with such allowances as 
may be required because of unequal distribution of. tangible prop- 
erty within and without the State), and the value of the tangible 
property in the State is then subtracted and the tax computed on 
the difference, representing the intangible property in Kentucky. 

Total assets, situate partly within and partly without a State, but 
organically related, may be taken into consideration as a means of 
reaching the true cash value of the part within the State, and in the 
case of a railroad, the mileage factor may be given its proper weight. 

Section 4081, supra, requires the Board to take into consideration not 
only the mileage operated, but also the mileage controlled, by the 
railroad company within and without the State. 

Under §§ 4079, 4081, supra, in determining the percentage apportion- 
able to Kentucky, the whole of the controlled mileage within and 
without the State is to be treated as part of the aggregate “capital 
stock,” not only in fixirg the mileage, but also in fixing the valuation, 
upon which the apportionment is based. 

To avoid double assessments, the value of so much of the controlled 
mileage as is within Kentucky, and therefore separately assessed in 
that State, should be deducted (in addition to the value of the tan- 
gible property there situate), from the Kentucky apportionment of 
the “capital stock.” ‘ 

A supplemental bill, filed, after hearing and decision, by permission of 
the court but apparently disregarded, is not to be taken as confessed 
by the defendant for want of answer, when no rule to answer was 
made upon him and his failure to do so is not explained by the record; 
nor, in the silence of the record, is error to be imputed to the trial 
court for not paying heed to material allegations thus presented. 

A party attacking a tax assessment is not to be held in default for 
omission to introduce evidence on matters which were not deemed 
material by the taxing authority or in the litigation until found so 
by the judge in his decision. 

It being shown that the valuation made by a taxing board was the 


LOUIS. & NASH. R. R. CO. v. GREENE. 525 
244 U.S. Opinion of the Court. 


result of following a method substantially erroneous because not 
in accordance with the governing statute, it is error for the court 
to presume that a like valuation would have been reached oy follow- 
ing the correct method. 

230 Fed. Rep. 191, reversed in part and affirmed i in part. 


THE case is stated in the opinion. 


Mr. Helm Bruce, with whom Mr. Henry L. Stone, Mr. 
William A. Colston and Mr. Edward S. Jowett were on the 
briefs, for the Louisville & Nashville Railroad Company. 


Mr. Charles Carroll, Mr. Marvel M. Logan, Attorney 
General of the State of Kentucky, and Mr. John L. Rich, 
with whom Mr. Charles H. Morris, Assistant Attorney 
General of the State of Kentucky, was on the briefs, for 
Greene et al. 


Mr. Justice Pitney delivered the opinion of the court. 


These cases are an appeal and a cross-appeal from a 
final decree of the District Court in a suit that was 
commenced by the Louisville & Nashville Railroad Com- 
pany, a Kentucky corporation, against Henry M. Bos- 
worth and others, then constituting the Board of Valua- 
tion and Assessment of that State (Bosworth being also 
Auditor of Public Accounts), and against the Attorney 
General of the State and his assistants, seeking to restrain 
the taking of any steps toward enforcing state and local 
taxes upon the basis of an assessment of the ‘‘franchise” 
of the company for the year 1913 made by the Board 
of Valuation and Assessment at the sum of $45,658,630, or 
upon the basis of any greater valuation than $22,899,200; 
and this upon the ground that the assessment was un- 
lawful and not in accordance with the statute, was the 
result of an abuse of power by the Board of Valuation 
and Assessment, and if enforced would result in a taking 
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of plaintiff’s property without due process of law and a 
denial of the equal protection of the laws, contrary to 
§ 1 of the Fourteenth Amendment. By a supplemental 
bill, Robert L. Greene and others were brought in as 
successors in office of the original defendants. There 
being no diversity of citizenship, the jurisdiction was 
rested upon the ground that the suits arose under the 
cited provisions of the Federal Constitution; but plaintiff 
relied also upon the provisions of the constitution and 
laws of the State. A chief ground of complaint, based - 
upon the equal protection provision of the Fourteenth 

Amendment, and also upon the requirement of equal 

taxation prescribed by §§ 171, 172, and 174 of the state 

constitution,’ was that the plaintiff had been subjected to 

_ Ulegal discrimination, in that its property had been 

assessed at more than its actual value, whereas the prop- 

erty of all other taxpayers in the State was assessed uni- 

formly and intentionally at much less than actual value, 

in fact at not exceeding 60 per cent. thereof. It was 

alleged, besides, that the method of assessment followed 

by the Board of Valuation was inconsistent with the pro- 

visions of the statutes of Kentucky, and for that further 

reason the assessment was illegal. 

A previous suit of the same character had been brought 
by the same plaintiff in the same court for relief against 
the assessment for the year 1912, in which, after a hearing 
~ on motion for preliminary injunction and demurrer to the 
bill, the court. delivered a very elaborate opinion, allowing 
a temporary injunction upon condition that plaintiff 
should pay franchise taxes to the State and subordinate 
taxing districts upon a valuation of $22,899,200. Louis- 
ville & N. R. Co. v. Bosworth, 209 Fed. Rep. 380, 465. 

Following this precedent, the court, upon the filing of 


Se ee ee eee 


‘ Set forth in full in the opinion in Greene v. Louisville & I nterurban 
R. R. Co., ante, p. 499. 
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the bill in the present case, allowed a preliminary injunc- 
tion upon the payment of taxes based upon the same valua- 
tion. The cause proceeded to final hearing, and the court, 
' having found plaintiff to have been subjected to discrim- 
ination by the valuing of other property at approximately 
60 per cent. of actual values, but having overruled the 
other grounds of relief asserted, applied an equalizing 
factor to the valuation of plaintiff’s franchise, with the 
result of finding $25,808,493.60 to be the amount at which ° 
it was legally taxable, or $2,909,293.60 in excess of the 
amount upon which payment was made at the inception 
of the suit. Therefore a final decree was made enjoining 
defendants from enforcing the assessment complained 
of, on condition that plaintiff should pay taxes, state and 
local, on the excess amount named. 230 Fed. Rep. 191, 
232. 

Plaintiff appealed to this court upon the ground that it 
ought not to be required to pay franchise taxes upon any 
amount in excess of $22,899,200. Defendants took a cross 
appeal upon the ground that plaintiff was entitled to no © 
relief. The cases were argued together with kindred cases 
this day decided, viz., Nos. 617 and 618, Greene v. Louis- 
ville & Interurban R. R. Co., ante, 499, and Nos. 642-645, 
Illinois Central R. R. Co. v. Greene, post, 555. 

There are numerous assignments of error by each party, 
but, without specifying these, the questions raised will be 
disposed of in the order of convenience. Of course, the 
federal jurisdiction, having been invoked upon substantial 
grounds of federal law, extends to the determination of all 
questions involved in the case, whether resting upon state 
or federal law. Siler v. Louisville & Nashville R. R. Co., 
213 U.S. 175, 191; Ohio Tax Cases, 232 U. S. 576, 586. 

It may be premised that plaintiff owns and operates a 
great system of railroads extending throughout Kentucky 
and twelve other States, embracing (in the year in ques- 
tion) roads operated on its own account to the extent of 
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4,478.61 miles, of which 1,574.47 miles, or 35.15 per cent., 
were in Kentucky, and an aggregate of roads owned, 
operated, and controlled, extending to 7,907.83 miles, 
of which 1,952.45 miles, or 24.69 per cent., were in Ken- 
tucky. It is subject to taxation in Kentucky upon its 
tangible property as assessed by the State Railroad Com- 
mission, and, in addition, to taxation state and local upon 
its intangible property or ‘‘franchise” under § 4077, Ky. 
Stats., and succeeding sections (set forth below in the 
margin), the valuation to be fixed by the Board of Valua- 
tion and Assessment. 

(1) Defendants contend that the District Court was 
without jurisdiction because the suit was in effect a suit 
against the State of Kentucky. It is said that the sole 
basis of a suit to enjoin state officers from the performance 
of duties pursuant to a statute must be that the statute 
itself is unconstitutional; that, since the statute in ques- 
tion here is constitutional, an action may not be maintained 
in a court of the United States (there being no diversity 
of citizenship) for what is done by subordinate officers of 
the State in executing the statute in an unconstitutional 
manner; and that for misconduct of this sort there is no 
remedy except in the state courts. These contentions are 
disposed of adversely in Greene v. Louisville & Interurban 
R. R. Co., ante, 499. 

(2) It is contended that the plaintiff has an adequate 
remedy at law under § 162, Ky. Stats: This likewise is 
negatived by the case just mentioned. 

(3) It is urged that, although it be true that the local 
assessors in each county assessed other property at less 
than its cash value, plaintiff is not entitled to relief for 
this reason if its property was not assessed at more than 
its fair cash value, even though it was assessed at a higher 
- percentage than other property. To this the same answer 
may be made. The facts found in this case bring it within 
the ruling that, in the case last mentioned, was made upon 
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admitted facts, because of the provisions of the constitu- 
tion and laws of the State. In this case, as in that, we 
find it unnecessary to pass upon the merits of the ques- 
tion whether a like result would be reached by the applica- 
tion of the ‘‘equal protection” clause of the Fourteenth 
Amendment. 

(4) It is contended that although there be jurisdiction 
to enjoin the apportioning of the assessment among the 
counties, cities, and towns for the purpose of local taxa- 
tion, it was erroneous to enjoin state taxation based upon 
the same assessment. So far as this is bottomed upon the 
theory that the suit is a suit against the State, it is dis- 
posed of by the decision cited. It is argued, however, that 
while this court has held that in a proper case a bill may 
be brought to restrain apportionment and certification 
to the counties of a tax imposed by a state board in viola- 
tion of federal rights (Fargo v. Hart, 193 U. S. 490), yet 
Coulter v. Weir, 127 Fed. Rep. 897, 906, 912—a case that 
arose out of the same provisions of the Kentucky stat- 
utes that are here involved—is an authority in opposition 
to granting relief against the state taxes, and that it was 
approved by this court in Coulter v. Louisville & Nash- 
ville R. R. Co., 196 U. S. 599, 608. What was said upon 
the subject in the case last mentioned was not a part of 
the matter decided, as a reference to the opinion clearly 
shows; for the decision in favor of defendants proceeded 
upon the ground that the evidence was insufficient to 
sustain the bill. Coulter v. Weir, supra, is easily distin- 
guishable. There, the Auditor of Public Accounts was the 
sole defendant. The Circuit Court of Appeals, after citing 
Poindexter v. Greenhow, 114 U. S. 270, 286-288; Reagan 
v. Farmers’ Loan & Trust Co., 154 U.S. 362, 390; Scott 
v. Donald, 165 U. S. 107, 112; Smyth v. Ames, 169 U.S. 
466, 518; Fitts v. McGhee, 172 U.S. 516, 529; and Taylor 
v. Louisville & Nashville R. R. Co., 88 Fed. Rep. 350, and 
quoting from the opinion in the Taylor Case to the effect 
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that a suit against individuals seeking to enjoin them from 
doing certain acts which they assert to be by authority 
of the State, but which complainants aver to be without 
lawful authority, is not a suit against the State, and from 
Fitts v..McGhee to the effect that a suit against state offi- 
cers not holding any special relation to the particular 
statute alleged to be unconstitutional nor charged with 
its enforcement, is a suit merely to test the constitution- 
ality of a state statute and therefore is a suit against the 
State, proceeded (p. 906) to sustain the action only so far 
as it sought to enjoin the defendant from certifying to the 
county clerks the assessment complained of. The con- 
trary result reached with respect to the tax due to the 
State went solely upon the ground that as to this tax the 
Auditor had no act to perform under the statute and no 
authority to enforce collection; the court proceeding to 
say further (p. 907): ‘‘If the defendant had been about 
_to take some step under color of the law tending to com- 
plete the assessment, or if he had been authorized to seize 
property and was about to do so, then he was, assuming 
the case to be with the complainants on the merits, about 
to commit a trespass for which he would be individually 
liable, and in a proper case equity might enjoin his pro- 
posed action upon the ground of his want of legal author- 
ity. But this is not the case made in respect to the tax 
due the state, and the bill, so far as it sought relief against 
the state tax, must be dismissed without regard to the 
merits.” It would seem that the court overlooked §§ 144, 
145, and 152, Ky. Stats., which require the Auditor to keep 
account of taxes collected, keep a correct list of balances 
due by individuals to the Commonwealth, audit and enter 
in account all demands payable at the treasury, report to 
the Attorney General all public debtors who fail to render 
their accounts at the proper time or to pay the money in 
their hands due the Commonwealth into the treasury, and 
grant written authority to the Treasurer to receive money 
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from public officers or other persons due to the Common- 
wealth. However, we need not rest upon this point, since 
in the present case the Attorney General and his assistants 
are joined as parties, and the final decree under review re- 
strains all of the defendants from taking any steps to 
collect the excessive taxes due to the State or to any of its 
subdivisions, and from instituting or prosecuting any 
proceedings against the plaintiff, either by indictment or 
civil action, because of any alleged delinquency or failure 
of the plaintiff to pay taxes upon its franchise on a valua- 
tion above the amount found by the court to be proper. 
The decree, with respect to the state as well as the local 
taxes, is clearly within the authority of Hx parte Young, 
209 U.S. 123, 156, whereitts v. McGhee, 172 U.S. 516, 
530, was distinguished upon the ground that in that case 
no state officer who was made a party had to do with the 
enforcement of the statute alleged to be unconstitutional. 

If what was said in Coulter v. Louisville & Nashville 
R. R. Co., 196 U. 8. 599, 608, imports that an injunction 
can under no circumstances be awarded with respect to 
state taxes, it must be deemed to have been overruled by 
Raymond v. Chicago Union Traction Co., 207 U. 8. 20, 
where the collection of taxes based upon an unconstitu- 
tional assessment was enjoined, a part of these being state 
taxes, as appears by the report, pp. 22, 27. 

(5) It is contended by defendants that the evidence was 
insufficient to warrant the conclusion of the learned Dis- 
trict Judge that in fact property in general in the State of 
Kentucky was systematically undervalued. A similar 
question of fact was involved in Coulter v. Louisville & 
Nashville R. R. Co., and this court (p. 609) held the ev- 
idence to be insufficient. In the present case, besides 
much to the same effect as that presented in the Coulter 
Case, a mass of additional evidence was introduced, in- 
cluding extracts from the United States Census Report 
for the year 1910; reports of the State Board of Equaliza- 
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tion for the years 1910, 1911, 1912, and 1913; report of the 
State Tax Commission of 1913; testimony of a member of 
the State Board of Equalization who served in the years 
1908 to 1911, inclusive; affidavits of nearly 200 individ- 
uals from 47 counties in different parts of the State; and 
much besides. The evidence is too voluminous to be 
adequately reviewed within reasonable limits of space, 
and we content ourselves with saying that it comprises a 
body of official admissions and direct and circumstantial 
evidence from private and public sources that are unim- 
peached, fully sustaining the finding of the trial court that 
the great mass of property in the State, so far as assessed 
by the county assessors under the review of the county 
boards of supervisors and the State Board of Equaliza- 
tion—and this embraces all tangible property except rail- 
road property and distilled spirits—during a period of 
years prior to and including the year 1913, was intention- 
ally, systematically, and notoriously assessed far below 
its actual value, and at certainly not exceeding 60 per 
cent. of its fair cash value. There is little to the contrary 
except the general presumptions arising from the statutory 
duty of assessors to assess at fair cash value and from the 
oath customarily required of individual taxpayers, and a: 
large number of stereotyped affidavits made by former 
assessors to-the effect that they endeavored to follow the 
law and assess all property at its fait cash value, and if 
any property was otherwise assessed it was unintentional 
and not pursuant to any agreement between the assessor 
and the taxpayer. In our judgment this does not mate- 
rially detract from the convincing effect. of plaintiff’s 
proofs. The evidence is analyzed briefly in the opinion 
of the District Judge, 230 Fed. Rep. 227-231, and nothing 
more need be added to his comments upon it. 

This disposes of all the points raised by defendants. 

(6) It is contended by plaintiff that the Board of Valua- 
tion and Assessment, in assessing plaintiff’s franchise, 
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proceeded upon erroneous principles and adopted an im- — 
proper method, not only in failing to equalize the assess- 
ment so as to make it conform to the basis generally 
adopted by other assessing officers in assessing other 
kinds of property, but also in failing to follow the course 
prescribed by the Kentucky statute; and that with respect 
to its complaint in this regard the decree of the District: 
Court gave inadequate relief. 

In order to pass upon this contention, we must consider 
the nature of the so-called “‘franchise tax,” the method 
prescribed by the statute for valuing the franchise, the 
method that was pursued by the Board, and the manner 
in which the District Court dealt with it. 

The statutory provisions are in §§ 4077-4081, Ky. Stats., 
the material portions of which are set forth in the margin.' 





1§ 4077. (1) Franchise—assessment of. Every railway company or 
corporation, . . . also every other corporation, company or 
association having or exercising any special or exclusive privilege or 
franchise not allowed by law to natural persons, or performing any 
public service, shall, in addition to the other taxes imposed on it by 
law, annually pay a tax on its franchise to the State, and a local tax 
thereon te the county, incorporated city, town or taxing district, where 
its franchise may be exercised. The Auditor, Treasurer and Sec- 
retary of State are hereby constituted a board of valuation and assess- 
ment for fixing the value of said franchise, except as to turnpike com- 
panies, which are provided for in § 1 [4095] of subdivision 4 of this 
article, . .. The Auditor shall be chairman of said board, and 
shall convene the same from time to time, as the business of the board 
may require. It shall be the duty of the Attorney-General, when re- 
quested by the board of valuation and assessment, to attend said 
board at its meetings and advise with samé in its proceedings. 

§ 4078. (2) Corporations to report to Auditor to determine value of 
franchise. In order to determine the value of the franchises mentioned 
in the next preceding section, shall, annually, between the thirtieth 
day of June and the first day of October, make and deliver to the 
Auditor of Public Accounts of this State a statement, verified by its 
president, cashier, secretary, treasurer, manager, or other chief officer 
or agent, in such form as the Auditor may prescribe, showing the follow- 
ing facts, viz.: the name and principal place of business of the cor- 
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They originated in the first General Assembly after the 
new Constitution, being §§ 1 to 5 of Article III of Chap. 
103 (November 11, 1892; Acts 1891-1893, p. 299), which 
were amended by Chap. 217 of the same session (June 9, 
1893, p. 990), by Act of March 29, 1902 (c. 128, Acts 1902, 
pp. 281, 305-309), and by Act of March 15, 1906 (c. 22, 
Laws 1906, pp. 88, 126-130). One of the amendments, 
having to do with one of the questions we are to consider, 
will be mentioned below. 

It will be observed that the values of franchises (except 
as to turnpike companies, otherwise provided for), are 
to be determined by the Board of Valuation and Assess- 
ment, which board, upon a consideration of information 
furnished to it by the corporation, and from such other 





poration, company or association; the kind of business engaged in; 
the amount of capital stock, preferred and common; the number of 
shares of each; the amount of stock paid up; the par and real value 
thereof; the highest price at which such stock was sold at a bona fide sale 
within twelve months next before the thirtieth day of June of the year 
in which the statement is required to be made; the amount of surplus 
funds and undivided profits and the value of all other assets; the total 
amount of indebtedness as principal, the amount of gross or net earn- 
ings or income, including interest on investments, and incomes from 
all other sources for twelve months next preceding the thirtieth day 
of June of the year in which the statement is required; the amount and 
kind of tangible property in this State, and where situated, assessed, 
or liable to assessment in this State, and the fair cash value thereof, 
estimated at the price it would bring at a fair voluntary sale, and such 
other facts as the Auditor may require. _ 

§ 4079. (3) Value of franchise—how determined—lines extend be- 
yond State or county. Where the line or lines of any such corporation, 
company or association extend beyond the limits of the State or county, 
the statement shall, in addition to the other facts hereinbefore required, 
show the length of entire lines operated, owned, leased or controlled 
in this State, and in each county, incorporated city, town or taxing 
district, and the entire line operated, controlled, leased or owned 
_ elsewhere. If the corporation, company or association be organized 
under the laws of any\other State or government or organized and in- 
corporated in this State, but operating and conducting its business in 
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evidence as it may have, is to “‘fix the value of the capital 
stock of the corporation . . . and from the amount 
thus fixed shall deduct the assessed value of all tangible 
property assessed in this State, or in the counties where 
situated. The remainder thus found shall be the value 
of its corporate franchise subject to taxation as aforesaid.” 
It has been held by the Kentucky Court of Appeals, and 
by this court, that the ‘‘capital stock of the corporation” 
includes its entire property of every kind and description, 
tangible and intangible, and that what is called its ‘‘cor- 
porate franchise” is the intangible property of the com- 
pany in Kentucky. Henderson Bridge Co. v. Common- 
wealth, 99 Kentucky, 623, 639, 641; Henderson Bridge 
Co. v. Kentucky, 166 U.’S, 150, 154; Adams Express Co. 


other States as well as in this State, the statement shall show the fol- 
lowing facts in addition to the facts hereinbefore required: The gross 
and net income or earnings received in this State and out of this State, 
on business done in this State, and the entire gross receipts of the cor- 
poration, company or association in this State and elsewhere during 
the twelve months next before the thirtieth day of June of the year in 
which the assessment is required to be made. . . . Provided, That 
said board, from said statement, and from such other evidence as it 
may have, if such corporation, company or association be organized 
under the laws of this State, shall fix the value of the capital stock of © 
the corporation, company or association, as provided in the next suc- 
ceeding section, and from the amount thus fixed shall deduct the as- 
sessed value of all tangible property assessed in this State, or in the 
counties where situated. The remainder thus found shall be the value 
of its corporate franchise subject to taxation as aforesaid. 

§ 4080. (4) Foreign corporations—franchise—how determined. If 
the corporation, company or association be organized under the laws 
of any other State or government, except as provided in the next sec- 
tion, the board shall fix the capital stock in this State by capitalizing 
the net income derived in this State, or it shall fix the capital stock as 
hereinbefore provided, and will determine from the amount of the ; 
gross receipts of such corporation, company or association in this 
State and elsewhere, the proportion which the gross receipts of this 
State, within twelve months next before the thirtieth day of June of the 
year in which the assessments were made, bears to the entire gross 
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v. Kentucky, 166 U.S. 171, 180; Louisville Tobacco Ware- 
house Co. v. Commonwealth, 106 Kentucky, 165, 167; 
Marion National Bank v: Burton, 121 Kentucky, 876, 888. 

The findings of an official body such as the Board of 
Valuation and Assessment, made—as was the case here— 
after a hearing and upon notice to the taxpayer, are quasi- 
judicial in their character, and are not to be set aside or 
disregarded by the courts unless it is made to appear that 
the body proceeded upon an erroneous principle or adopted 
an improper mode of estimating the value of the franchise, 
or unless fraud appears. Pittsburgh &c. Railway: Co. v. 
Backus, 154 U. 8. 421, 485-436; Chicago, Burlington & 
Quincy Ry. Co. v. Babcock, 204 U. 8S. 585, 596. In this 
case there is no showing of fraud, the contention being 
that the Board departed from the mode prescribed by 
the statute. If they did this, or if they proceeded in dis- 
regard of rights secured to the taxpayer by the state or 
federal Constitution, of course they proceeded upon an 
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receipts of the company, the same proportion of the value of the entire 
capital stock or the capitalizing of the net earnings in this State, less 
the assessed value of the tangible property assessed, or liable to assess- 
ment, in this State, shall be the correct value of the corporate franchise 
of such corporation, company or association for taxation in this State. 

§ 4081. (5) Interstate carrier—franchise—how fixed. If the cor- 
poration organized under the laws of this State, or of some other State 
government, be a railroad . . company or a corporation per- 
forming any other public service, the lines of which extend beyond the 
limits of the State, the said board will fix the value of the capital stock 
as hereinbefore provided, and that proportion of the value of the cap- 
ital stock which the length of the lines operated, owned, leased, or con- 
trolled in this State, bears to the total length of the lines owned, leased 
or controlled in this State and elsewhere, shall be considered in fixing 
the value of the corporate franchise of such corporation liable for tax- 
ation in this State; and such corporate franchise shall be liable to tax- 
ation in each county, incorporated city, town or district through or 
into which such lines pass, or are operated, in the same proportion that 
the length of the line in such county, city, town or district bears to the 
whole length of lines in this State; 
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erroneous principle. Henderson Bridge Co. v. Common- 
wealth, 99 Kentucky, 623, 645; Hager v. American Surety 
Co., 121 Kentucky, 791, 800. It appears that the Board, 
having received a report from the plaintiff, and having 
made a tentative assessment of its franchise for taxation 
for the year 1913, had a hearing upon the matter in the 
presence of counsel for plaintiff, and as a result made up 
its assessment in a manner summarized by the District 
Court (230 Fed. Rep. 193) as follows: 

‘““The details of the assessment, showing the manner in 
which the board arrived at $45,658,630 as the value of 
the franchise, are these: The board first found the fair 
cash value of plaintiff’s capital stock, hereafter termed its 
unit, to be $262,252,566. This valuation it arrived at by 
capitalizing at 6 per cent. what it took to be plaintiff’s net 
income from operations on its own account for the year 
ending June 30, 1912, as of which date the assessment 
speaks, less what it took to be its net income from certain 
property which it took to be nontaxable. Plaintiff’s re- 
ports to the Kentucky Railroad Commission and to the 
Interstate Commerce Commission as of that date state 
plaintiff’s net income for that year to have been 
$18,052,905.12. This included the net income from the 
operation by plaintiff of three railroads, two in and one 
out of Kentucky, on account of the owners, which 
amounted to $1,439,604. The board deducted this sum 
from the total, leaving a balance of $16,613,301.12 of net 
income from operations on its own account. It then de- 
ducted from this balance the sum of $878,147 on account 
of its net income from such nontaxable property. This 
left a balance of $15,735,154, which capitalized at 6 per 
cent. gave the sum of $262,252,566, at which it valued 
the unit. The nontaxable property, the income from which 
was thus deducted, consisted of stocks in other corpora- 
tions which owned property in this state and which had. 
paid the taxes thereon. The deduction was based on 
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sections 4085 and 4086, Kentucky Statutes, and the con- 
struction thereof by the Court of Appeals in the cases of 
Com. v. Walsh’s Trustee, 133 Kentucky, 103, 117S. W. Rep. 
398, and Com. v. Fidelity Trust Co., 147 Kentucky, 77, 143 
S. W. Rep. 1037. It then apportioned $92,181,766 of this 
sum to Kentucky. The sum so apportioned was 35.15 per 
cent. thereof. The percentage which it took was the per- ° 
centage which the mileage operated by plaintiff in Ken- 
tucky on its own account was of the entire mileage so 
operated by it. The entire mileage so operated by it was 
4,478.61, of which 1,574.41 was in Kentucky. It then 
added to the sum so apportioned $2,468,612, the excess 
in the value which it took that the portion of the unit in 
Kentucky was over such mileage proportion of the value 
thereof.” It found this excess in value to be in the intan- 
gible part of the portion of the unit in Kentucky, and that 
in this way: The value of the tangible part it took to be 
$177,038,113, and that of the intangible $85,214,453. The 
proportion of the gross income derived from Kentucky 
of the entire gross income it took to be 38 per cent., or 
2.85 per cent. in excess of such mileage proportion. It 
took it that this showed that the value of. the portion of 
the intangible part of the unit in Kentucky was 2.85 per 
cent. of the value of such part, or the sum of $2,468,612, 
in excess of such mileage proportion thereof. Adding this 
sum to such mileage proportion of the value of the unit, 
to wit, $92,181,766, made the value of the portion of the 
unit in Kentucky $94,650,388. It then reduced this sum 
to that of $94,500,000 as the value. This reduction is not 
to be accounted for, except on the ground that it wanted 
to place the value of such portion in round numbers. This 
lessened the addition to such mileage proportion of the 
value of the unit on account of the excess in value of the 
portion of the intangible part of the unit in Kentucky 
over such mileage proportion thereof trom the sum of 
$2,468,612 to $2,318,244, which latter sum was the dif- 
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ference between $94,500,000 and $92,181,766. But the 
board had no sooner made this reduction than it made a 
further reduction from this sum in round numbers to 
another sum, not in round numbers, to wit $75,139,402, 
as the value of the portion of the unit in Kentucky, and 
there it stayed. On the assumption that this sum was 
reached by reducing from $94,500,000, there is no account- 
ing for how it reached it, rather than any other sum. The 
only account of it which it gave was that it so did ‘to be 
conservative, and out of an abundance of caution, to the 
end that no injustice may be done respondent in arriving 
at the value of the corporate franchise of respondent in 
this state.’ And it noted the faet that this-sum was ‘less 
than 80 per cent. of that which it believes to be the fair 
cash value of Kentucky’s proportion of the entire capital 
stock of respondent.’ It then deducted from this last sum 
the assessed value of the tangible property in Kentucky, 
to wit, $29,500,772, which left the sum of $45,658,630 as 
the value of the franchise. Such is what the board did on 
the face of things.” 

Plaintiff being an interstate carrier whose lines of rail- 
road extend both within and without the limits of the 
State, it comes within § 4081, Ky. Stats., which requires 
that ‘‘the said board will fix the value of the capital stock 
as hereinbefore provided, and that proportion of the value 
of the capital stock which the length of the lines operated, 
owned, leased, or controlled in this State, bears to the total 
length of the lines owned, leased or controlled in this State 
and elsewhere, shall be considered in fixing the value of 
the corporate franchise of such corporation liable for taxa- 
tion in this State.’”’ The only previous provision to satisfy 
the reference ‘‘will fix the value of the capital stock as 
hereinbefore provided,” is the provision of § 4079 that the 
Board shall fix it ‘‘from said statement, and from such 
other evidence as it may have.” 

Under this system it is obvious that there are three 
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principal steps in the process of ascertaining the value of 
the intangible property, taxable in Kentucky, of companies 
operating lines of railroad extending within and beyond 
the limits of the State. These are: (1) The fixing-of the 
value of ‘‘the capital stock of the corporation”; which, 
as construed in previous cases, means the total value of 
all its net assets, tangible and intangible, within and with- 
out the State; (2) the apportionment to Kentucky; and 
(3) the elimination of the value of the tangible assets. 
Whether the second step shall precede the third, or vice 
versa, is one of the matters in dispute. 

No specific method being prescribed by the statute for 
fixing the value of the ‘‘capital stock” of the entire sys- 
tem, except a requirement to the effect that the Board 
shall have before it, with other evidence, a statement by 
the corporation setting forth the kind of business en- 
gaged in, the amount of capital stock, the number of 
shares, the par and real value thereof, with the highest 
price at which it-has sold recently, the amount of surplus 
and undivided profits, the value of all assets, the total 
amount of indebtedness, the gross and net earnings or in- 
come, the amount and kind of tangible property within 
the State, and its location and fair cash value, it. follows 
that the particular method to be pursued in ascertaining 
from this and other evidence the aggregate capital value 
is left to the sound judgment and discretion of the Board. 
In such cases there are (at least) two recognized methods, 
known as the stock-and-bond plan and the capitaliza- 
_ tion-of-income plan. In the present case the latter was 
followed. 

(7) The application of this method by the Board is at- 
tacked in two respects, first, in the manner of deducting 
non-taxable assets, and, second, in the rate of percentage 
used in capitalizing the income. As to the first point, - 
the insistence is that as the tax under consideration is 
merely an intangible-property tax, it results that if 
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among the assets of the corporation going to make up its 
total capital value there were some that were non-taxa- 
ble, it was necessary to deduct these before arriving at 
the taxable capital. It is pointed out that under § 4085, 
Ky. Stats., the property of all corporations is to be as- 
sessed in the name of the corporation, and ‘‘so long as 
said corporation pays the tax on all its property of every 
kind, the individual stockholders shall not be required to 
list their shares in said corporation;” the argument being 
that, to the extent that plaintiff held the stock of other 
corporations having property in Kentucky and paying 
taxes thereon in that State, this stock in plaintiff’s hands 
was non-taxable, and its value should have been deducted 
from the total value of its, capital stock previously ascer- 
tained; citing Commonwealth v. Fidelity Trust Co., 147 
Kentucky, 77, 84. As the record shows, the Board of 
Valuation and Assessment recognized plaintiff’s right to 
deduction upon this account, and for this reason, in apply- 
ing the capitalization-of-income method, deducted from 
$16,613,301.12, net income from operated roads, the sum 
of $878,147, the net income from non-taxable securities 
as reported by plaintiff to the Auditor and the Railroad 
Commission, taking the balance only, or $15,735,154, | 
as the income to be capitalized in order to arrive at the 
value of the entire system. The criticism is that adopt- 
ing this method had the effect of deducting only such stock 
in other corporations as paid dividends, whereas plaintiff 
insists that much of its stock thus held, although paying 
no dividends, or dividends at a low rate, had large intrin- 
sic value by reason of the control it gave over other lines 
of railroad and the increment it brought to the aggregate 
income of the company. There was evidence that these 
non-taxable securities amounted to upwards of $30,000,000 
in value, whereas the capitalization at 6 per cent. of their 
income of $878,147 produced a value of only $14,469,113. 
In our opinion, it is a sufficient answer to this contention 
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to say that the Board merely carried out the capitalization- 
of-income plan of valuation, perhaps to its logical extreme, 
but certainly not in a manner that enables this court to say 
that they pursued a fundamentally wrong method. 

(8) The second point, the adoption of a 6 per cent. in- 
terest rate as the basis of capitalization, instead of the 
higher rate, called in the testimony the “composite per- 
centage,’ reached by taking plaintiff’s mileage in each of 
the thirteen States in which it operates, multiplying this 
by the legal rate of interest in that State, and dividing 
the total of the products by the total mileage, is, like the 
first, a criticism merely of the conclusion of the Board upon 
a question of fact which is not properly subject to review 
by the courts. 

Therefore we concur in the opinion of the District Judge 
that, upon this record, the value of the capital stock must 
be taken to be at least as great as $262,252,566, the 
amount found by the Board. 

(9) The Board’s next step was to apportion to Kentucky 
a certain part of this total value, which of course included 
both tangible and intangible assets; after which it pro- 
ceeded to deduct the assessed value of the tangible assets 
in Kentucky. Plaintiff insists that these steps should have 
been reversed; that the Board, having valued the total 
capital stock of the company, including assets tangible 
and intangible, should first have deducted the entire 
tangible assets wherever situate, and next have assigned a 
“proper portion of the intangible to Kentucky. 

What the statute requires, in this respect, is a question 
of state law, upon which we must follow the Kentucky 
Court of Appeals if that court has passed upon it. It is 
true that the only authority of the Board was to assess 
intangible property, and, whether it followed the local 
statute or not, it could not, consistently with the due 
process provision of the Fourteenth Amendment, include, - 
at least as against any foreign corporation, any part of its 
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tangible property lying without the State; and it is not 
to be supposed that the statute intended to prescribe a 
different rule with respect to Kentucky corporations, 
since domestic and foreign corporations are dealt with 
in the Same section (§ 4081). That section, according 
to its terms, first provides that the Board shall ‘‘fix the 
value of the capital stock as hereinbefore provided,’’ there 
being, as already shown, no provision respecting the 
method except that the ascertainment shall be based upon 
the statement of the corporation and such other evidence 
as the Board may have. The section proceeds to declare 
_that ‘‘that proportion of the value of the capital stock 
which the length of the lines operated, owned, leased, 
or controlled in this State bears to the total length of the 
lines owned, leased, or controlled in this State and else- 
where, shall be considered in fixing the value of the cor- 
porate franchise of such corporation liable for taxation 
in this State.” Referring now to the mode of procedure, 
these words evidently contemplate an apportionment, 
as an aid in reaching the ultimate result (valuation of 
franchise taxable in Kentucky); but it is an apportion- 
ment of ‘‘the value of the capital stock,’’ which includes 
both tangibles and intangibles, within and without the 
State. This is not to say that any property without the 
State may be taxed. It requires state mileage valuation 
to be considered and compared with system mileage 
valuation, but it does not make this comparison conclu- 
sive. As the section was enacted originally, the words 
‘“considered in fixing’? were not contained in it, so that 
upon the face of things the mileage pro-rate was con- 
clusive in ascertaining the State’s proportion of the value 
of the corporate franchise,—just as county and district 
mileage was and still is conclusive as to apportionment 
between those taxing districts. “But by the Act of June 9, 
1893, the words ‘‘considered in fixing’’ were inserted, the 
necessary effect of which was to make the relation of state 
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mileage to system mileage a factor that must be considered, 
but not necessarily given conclusive weight. Section 4081 
says nothing about deducting the value of tangible prop- 
erty, and the preceding sections speak of deducting only 
such tangible property as is located within the State. In- 
deed, there is no provision requiring the corporation to re- 
port its tangibles outside of the State. And, if all tangibles 
were deducted before apportionment, then the deduction of 
‘all tangible property assessed in this State,” specifically 
required by the proviso to § 4079, obviously would re- 
sult in a double deduction. The sections are inartificially 
drawn in this as in some other respects. The District 
Court, upon elaborate consideration in the case of the 
1912 assessment (209 Fed. Rep. 418-429), reached the 
conclusion that by the proper construction the entire 
value of capital stock should be first apportioned, having 
regard to the mileage, and that from Kentucky’s portion 
of the whole the assessed value of the tangibles within the 
State should then be deducted; and that the Kentucky 
Court of Appeals had so decided in Commonwealth v. 
Covington & Cincinnati Bridge Co., 114 Kentucky, 343. 
Plaintiff relies upon two cases, the first being Adams 
Express Co. v. Kentucky, 166 U. 8. 171, 180, where this 
court, by Mr. Chief Justice Fuller, after referring to the 
statutory provisions now under consideration, and the 
use in the several:sections of the words ‘‘franchise” and 
“corporate franchise,” said: ‘‘But taking the whole act 
together, and in view of the provisions of sections 4078, 
4079, 4080 and 4081, we agree with the Circuit Court that 
it is evident that the word ‘franchise’ was not employed in 
a technical sense, and that the legislative intention is plain 
that the entire property, tangible and intangible, 
should be valued as an entirety, the value of the tangible 
property be deducted, and the value of the intangible 
property thus ascertained be taxed under these provisions; 
and as to railroad . . . companies, whose lines ex- 
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tend beyond the limits of the State, that their intangible 
property should be assessed on the basis of the mileage of 
their lines within and without the State. But from the 
valuation on the mileage basis the value of all tangible 
property is deducted before the taxation is applied.” The 
matter of apportionment was not there involved, nor 
what method or order was prescribed by the statute ; 
the question at the moment being whether the tax was a 
. true franchise tax, or merely a property tax upon’ intan- 
gible property. The significant thing was that the value 
of tangibles was to be deducted; whether before or after 
apportionment was a matter of no present significance. 
And the last sentence quoted, in the expression “valuation 
on the mileage basis,” indicates an apportionment of the 
entire capital stock, mile for mile, prior to the deduction 
of tangibles. 

The second case referred to is Coulter v. Weir, 127 Fed. 
Rep. 897, 907-908, where the Circuit Court of Appeals 
for the Sixth Circuit, in dealing with the question whether 
the law was repugnant to the commerce clause or the 
Fourteenth Amendment, used this language: “Neither is 
the injunction in reference to a deduction of the value of 
tangible taxable property from the gross value of the whole 
corporate property limited to such as is situated within 
the state of Kentucky. If tangible property having a situs 
outside the state be included in the valuation of the com- 
pany’s intangible property, the purpose of the law, being 
to tax only intangible property, is defeated. We there- 
fore read the act, as the Supreme Court seems to have 
read it in Adams Express Co. v. Kentucky, as requiring 
the deduction of tangible property from the gross value 
of all corporate assets, whether such tangible property 
be within or without the state.” The question of appor- 
tionment, or of the’ particular method to be pursued in 
making the assessment, was not involved in this case, 
any more than in Adams Express Co. v. Kentucky, supra. 
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It is true, as the court said, that if tangible property having 
a situs outside the State were included in the valuation, 
the purpose of the law to tax only intangible property 
- would be defeated. The same result would follow if 
tangible property within the State were included in the 
valuation. But it does not follow that tangibles, within 
or without the State, are to be included in the valuation 
because included in the apportionment. Any excess of 
tangibles, without or within the State, properly may be 
given its due weight as a factor modifying the tentative 
result reached by mere mileage apportionment. In the 
absence of special circumstances, this is not of itself nec- 
essarily an unjust method of apportioning such a tax. 
Western Union Telegraph Co. v. Massachusetts, 125 U. S. 
530, 552-553; Western Union Telegraph Co. v. Taggart, 163 
U.S. 1, 18, 20, 22, 26. 

However, the decision of the Kentucky Court of Appeals 
in the Covington & Cincinnati Bridge Co. Case, supra, is 
directly in point, and, being so, is conclusive upon the 
question of the proper statutory method. There the com- 
pany’s “‘capital stock,” valued by the stock-and-bond 
-method, amounted to $1,330,000. It owned an interstate 
bridge, 59 per cent. of the length thereof being in Ken- 
tucky, the remainder in Ohio; and it had tangible property 
in Kentucky assessed at $452,000. The State of Ohio 
assessed the portion of the bridge lying in that State at 
$237,984, and the company paid the taxes thereon. The 
Kentucky Board of Valuation and Assessment fixed the 
value of its entire property or capital stock at $730,349, 
and, deducting from this the assessment of tangibles in 
Kentucky ($452,000), took the difference, or $278,349, as 
the franchise valuation. The company, insisting that the 
correct valuation was $180,489, paid to Kentucky the 
tax on this amount, reserving the question of its liability 
for a claimed balance of $464.84, and of the method or 
basis upon which its franchise should be valued for taxa- 
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tion by the Board, to be determined by the courts. The 
matter was submitted to the Circuit Court as an agreed 
case presenting two questions, (1) whether the company 
owed to the Commonwealth the sum of $464.84, or any 
part thereof, on account of the tax of its franchise, and 
(2) what method or basis should be adopted by the State 
Board of Valuation and Assessment for fixing the value 
of defendant’s franchise for taxation in the Commonwealth 
of Kentucky. That court held that the Board had adopted 
an improper method, and that the company, by the pay- 
ment it had made, had fulfilled its obligation to the State; 
reaching this conclusion by taking the aggregate market 
value of its capital stock and bonded indebtedness 
($1,330,000), deducting -the assessed value of the Ohio 
tangibles ($237,984), and apportioning the balance of 
$1,092,016 on the basis of 59 per cent. to Kentucky and 
41 per cent. to Ohio. From 59 per cent. of $1,092,016, 
namely $664,289, it deducted the tangible property 
assessed in Kentucky, $452,000, which left a balance of 
$192,289 as the value of the Kentucky franchise. The 
State appealed to the Court. of Appeals, where it insisted 
that by the method adopted by the Circuit Court the 
company was not taxed upon its entire property. The 
report of the case states (pp. 348, 349): “‘It is insisted for 
the State that the proper way to arrive at the valuation 
of the franchise is to take the total value, $1,330,000, and 
get 59 per cent. of it, which is $782,700, and that this 
presents the total of the tangible property and of the 
franchise in Kentucky. . Therefore, if we deduct from this 
total $782,700, the assessment of the tangible property in 
Kentucky, $452,000, the balance, $330,700, is the value 
of the franchise. The board fixed the value of the fran- 
chise at $278,349, or considerably less than the result thus 
obtained.” It was insisted for the Bridge Company that 
the Circuit Court had followed Henderson Bridge Co. v. 
Commonwealth, 99 Kentucky, 623, but the Court of Ap- 
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peals pointed out that in that case the Board had followed 
the method claimed by the Company, that as the action 
was brought by the State to recover taxes upon the assess- 
ment made by the Board, the State was not in a position 
to question the propriety of the assessment, and that 
there was nothing in that case, or in any subsequent case 
approving it, to prevent the Board from adopting a dif- 
ferent basis. To a criticism that the Board had adopted 
an erroneous basis in the instant case, the court conceded 
the point, arguendo, but sustained the assessment upon 
the ground that it was no more onerous than it would 
have been had a correct method been adopted; and, in 
conclusion, declared (pp. 350-351): ‘‘We therefore con- 
clude that the basis urged by appellant [the State] is the 
proper one for the assessment of the property under the 
agreed facts, and the board having fixed a lower assess- 
ment than this would make, the court erred in not enfore- 
ing the collection of the tax on the assessment made by 
the board.”” This was a precise answer to the equally 
precise contention urged in behalf of the State affecting 
each of the two questions that were submitted for deci- 
sion, and it seems to us that it is binding upon the federal 
courts as a construction of the statute. 

This, we repeat, does not necessarily result in including 
in the Kentucky franchise valuation tangible or intangible 
property not located within that State. It does permit 
the Kentucky officials to take into consideration extra- 
state tangibles, as well as intangibles, constituting por- 
tions of the unit of which they are valuing a part. This 
is permissible, even in applying the statute to non-resident - 
corporations. It is settled that total stock or total assets, 
situate partly within and partly without the State but 
organically related, may be taken into consideration as a 
means of reaching the true cash value of property within 
the State, and that the mileage relation may be given its 
proper weight. State Railroad Tax Cases, 92 U. 8S. 575, 
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608; Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 
18, 26; Pittsburgh &c. Railway Co. v. Backus, 154 U. 8. 
421, 430-431; Western Union Telegraph Co. v. Taggart, 
163 U. S. 1, 26, 27; Fargo v. Hart, 193 U. S. 490, 
499. 

(10) Plaintiffs next point is that the Board took into 
consideration a mileage proportion of 35.15 per cent., 
which was the ratio borne by the roads operated by plain- 
tiff within the State of Kentucky to its total operated 
mileage; whereas it should have included the controlled 
mileage within and without the State, which would have 
yielded to Kentucky a proportion of only 24.69 per cent. 
In this the District Court yielded to plaintiff’s contention, 
and, we think, rightly sos By § 4079, Ky. Stats., where 
the company’s lines extend beyond the limits of the State, 
the report to the Auditor shall in addition to other facts 
show “‘the length of entire lines operated, owned, leased 
or controlled in this State, and in each county, incorpo- 
rated city, town or taxing district, and the entire line 
operated, controlled, leased or owned elsewhere.” And, 
_ by $4081, “that proportion of the value of the capital 
stock which the length of the lines operated, owned, leased, 
or controlled in this State, bears to the total length of the 
lines owned, leased or controlled in this State and else- 
where, shall be considered in fixing the value of the cor- 
. porate franchise of such corporation liable for taxation in 
this State.” In Commonwealth v. L. & N. R. R. Co., 149 
Kentucky, 829, 838, the very point was considered by the 
Court of Appeals, which declared: ‘‘If the railroad com- 
pany owns a majority of the stock of any company, so 
that it may elect its directors and dictate its policy, there 
can be no doubt that it controls it within the meaning 
of the statute, and that such other railroad should be 
included in the report required to be made to the Auditor. 
If required to be reported, the Board of Valuation and 
Assessment may take them into consideration in fixing 
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the value of the franchise of the controlling company in 
the State of Kentucky.” 

(11) The District Court (230 Fed. Rep. 199, et seq.) 
acceded to the contention of the plaintiff that the action 
of the Board in adding at first $2,468,612, and, finally, 
$2,318,244, to the Kentucky proportion of the value of 
the unit, on account of the excess value of the portion of 
the Kentucky intangibles over the mileage proportion 
thereof was not warranted; basing this decision upon the 
ground that the Board did not follow the only possible 
method that would have determined this excess with any 
certainty, and did not have before it the data that would 
have enabled it to do so. The point perhaps is covered 
by one of defendants’ assignments of error; but no argu- 
ment. has been addressed to it, and we express no opinion 
upon it. 

(12) The District Court, having found that the value 
of plaintiff’s entire capital stock must be taken to be at 
least as much as $262,252,566, the amount found by, the 
Board, and that the apportionment must be upon the 
basis not of the operated mileage only, but of all mileage 
operated, owned, leased, and controlled within and with- 
out the State, was led to the further conclusion, as a corol- 
lary (230 Fed. Rep. 202-204), that the valuation of the 
total capital stock should include an item that the Board 
had overlooked, viz., the value of so much of the controlled 
mileage as-was not represented by plaintiff’s holdings. 
(Of course, in adopting the capitalization-of-income 
method of valuation, no account was taken of the in- 
- terests of others than plaintiff in the controlled roads.) 
Plaintiff contends that the statute does not justify this 
procedure; that it is beyond the power of the State be- 
cause it results in taxing property not belonging to the 
plaintiff; and that a more logical and consistent method 
would be to arrive at the operated, owned, leased, or con- 
trolled mileage by treating as controlled mileage not the 
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total, but only a proportion corresponding to the amount 
of stock held by plaintiff in the controlled roads. The 
matter is not free from doubt; but we concur in the view 
of the District Judge that it was the legislative intent that, 
in fixing the percentage apportionable to Kentucky and 
to be taken into consideration in valuing the taxable fran- 
chise, the whole of the controlled mileage within and with- 
out the State was to be treated as a part of the aggregate 
“capital stock,’”’ not only in fixing the mileage, but also 
in fixing the valuation, upon which the apportionment is 
to be based. It is not to be supposed that the legislature 
intended to require that, in making the mileage apportion- 
ment, which as already shown is not conclusive but ev- 
idential upon the valuation of the taxable franchise, frac- 
tional interests in the controlled roads should be taken 
into the account, but rather that a controlled road should 
be treated the same as a road owned. 

In order to avoid a double assessment of the franchise of 
so much of the controlled mileage as was within the State, 
the court found it necessary to deduct from the Kentucky 
apportionment of the ‘‘capital stock” the value of the 
Kentucky portion of the controlled mileage (in addition 
to the assessed value of the tangible property there situate) 
since these local franchises would be assessed against 
each of the separate organizations. In this view we concur. 

But the court was unable to apply the proper correction 
to the Board’s valuation (p. 232), because of there being 
nothing in the record to show either the value of the por- 
tion of plaintiff’s total capital stock not considered by the 
Board (that is, the value of the outstanding interests in the 
controlled roads), or the value of that portion of the con- 
trolled mileage which was in Kentucky. 

After the court delivered its opinion to this effect, and 
before the entering of the final decree, plaintiff tendered 
what is called a supplemental bill, which the court allowed 
to be filed, purporting to show all the facts respecting the 
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controlled roads, and to demonstrate that the result of 
adopting the process indicated by the court’s opinion 
would be to reduce the assessment below the amount upon 
which the company already had paid taxes, and this 
whether the valuation were made on the stock-and-bond 
plan or on the capitalization-of-income plan. It appears 
that defendants never filed any answer to this, and it is 
urged that because of their failure to do so its allegations 
must be taken as confessed. But there is nothing to show 
that defendants were ordered to answer; and inasmuch as 
this supplemental bill was filed after the hearing and de- 
cision of the cause, and the record contains nothing to 
show why its averments were ignored, we are not able 
to say either that defendants were in the position of ad- 
mitting those averments, or that the court erred in failing 
to give effect to them. But at least it can be said that 
plaintiff was not in default for omitting to introduce 
evidence at the hearing respecting these matters, they 
not having been considered by the Board, nor set up in 
the original pleadings, nor so far as appears deemed by 
any of the parties to be material until the court rendered 
its decision. Yet, as will appear presently, the court in 
effect decided the case against plaintiff because there was 
nothing in the record to show the facts concerning the 
controlled mileage. 

(13) In attempting to carry into effect its conclusions 
upon the facts and the law, the District Court pursued 
the following process of reasoning (p. 231): Assuming 
$262,252,566 to be the true cash value of plaintiff’s entire 
capital stock, as the Board found it to be, and 24.6901 (in 
the opinion this is misprinted as ‘‘24.9601’’) to be the 
true percentage of the fair cash value apportionable to 
Kentucky, and that Kentucky’s portion was not of greater 
value than the mileage proportion, the fair cash value of 
the portion of plaintiff’s capital stock attributable to 
Kentucky would be $64,750,418.79. Sixty per cent. of 
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this—the factor of equalization—was taken to be 
$38,850,251.12. Deducting $29,500,772, the assessed 
value of the tangible property, would leave $11,349,479.27 
as the value of the franchise—this being less than half 
of the amount upon which payment had been made. 
(There appear to be some additional misprints, or trifling 
errors of calculation, but not sufficient to affect the result.) 
But since the Board had omitted to include in the value 
of the capital stock that interest in the controlled mileage 
not represented by the stock and bonds owned by plain- 
tiff, and since there was nothing in the record to show the 
value of this interest, or the value of that portion of the 
controlled mileage located in Kentucky, the court as- 
sumed that the result of-considering these two matters 
might be to make the value of the Kentucky portion of 
plaintiff’s capital stock as much as $92,181,766, the sum 
at which the Board fixed it, instead of $64,750,418.79, 
the amount computed by the court. The court proceeded 
to say (p. 232): . 

‘The board has found the fair cash value of the portion 

of plaintiffi’s unit in this state to be $92,181,766, without 
any excess value. They have not gone at it in the right 
way. But they have in fact found such to be its value. It 
is possible that, if they had gone at it in the right way, nee 
would have found such to be the value thereof. 
I will therefore dispose of the case on the basis that it was 
that much. This is not such an exactness as I always like 
to attain, but the case is one where exactness is not, and 
only approximation is, attainable. Taking 60 per cent. 
of $92,181,766 would give $55,309,059.60 as the value 
of the portion of plaintiff’s unit in Kentucky. Deducting 
$29,500,566, the assessed value of the tangible property, 
leaves $25,808,493.60 as the value of the franchise. And 
deducting from this balance $22,899,300, the amount on 
which payment has been made, leaves $2,909,192.60 on 
which payment should yet be made.’’ 
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This rough-and-ready reasoning had the effect of de- 
priving plaintiff of the benefit of having controlled mileage 
taken into consideration in making the apportionment, 
instead of operated mileage only; and this because of the 
assumption that the same valuation reached by the Board 
through an erroneous method possibly might have been 
reached had they pursued a correct method. We think 
the court here fell into error. It being shown that the 
valuation made by the Board was the result of following 
a method substantially erroneous because not in accord- 
ance with the statute, there is no presumption that a like 
valuation would have been reached by following a correct 
method. As the difference is so great—more than. 
$27,000,000—there is a strong presumption to the con- 
trary. If any of the facts necessary to enable the court 
to determine what result would have been reached by the 
application of a correct method were absent from the 
record, the court might have opened the proofs, in its 
discretion; otherwise it should have proceeded to base 
its judgment upon such proofs as already were in the 
record. The result of the method adopted in making up 
the decree was to deprive plaintiff of the relief it was en- 
titled to, upon the basis of the facts as found, because of a 
surmise that, upon other facts not shown by the record, a 
conclusion sustaining the Board’s action might have been 
reached. 

The decree under review, so far as defendants’ assign- 
ments of error are concerned, should be affirmed. Upon 
plaintiffs assignments of error, it should be reversed, and 
the cause remanded to the District Court for further pro- 
ceedings in conformity with this opinion. 

No. 778, reversed. 
No. 779, affirmed. 


Mk. Justice Hoimss, Mr. Justicn Branpeis, and Mr. 
JUSTICE CLARKE dissent. 
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Greene v. Louisville & Interurban R. R. Co., ante, 499, followed in 
holding: (1) That these are not in effect suits against the State, 
(2) that plaintiff has not an adequate remedy at law under § 162, Ky. 
Stats., and (3) that judicial relief may be granted against unlawful 
discrimination resulting from general and systematic undervalua- 
tions by assessors. 

Louisville & Nashville R. R. Co. v: Greene, ante, 522, followed: 
(1) As to the sufficiency of proof of general, systematic and notorious 
undervaluation of property by assessors in Kentucky, (2) in holding 
that the jurisdiction of the courts extends to enjoining the collection 
of illegal taxes when assessed for state purposes as well as when 
assessed for local purposes, and (3) in holding that, as applied to an 
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interstate railroad, the Kentucky statutes require first an apportion- 
ment of a proper share of the railroad’s total ‘‘capital stock” (tan- 
gible and intangible property) value to Kentucky, followed by a 
deduction from Kentucky’s portion thereof of the value of the rail- 
road’s tangible property in that State. 

The evidence here warrants the conclusion that plaintiff’s “franchise” 
(intangible property) in Kentucky was valued by the Board of Valua- 
tion and Assessment upon the basis of 80 per cent. of its “capital 
stock” (tangible and intangible property) apportioned to that State. 

In the absence of fraud, the valuations made by an assessing board 
are not judicially reéxaminable unless resulting from some prin- 
ciple of assessment which is fundamentally wrong. 

In this case no fundamentally wrong principle was involved in adopting 
the capitalization-of-income rather than the stock-and-bond plan 
for valuing a railroad system; in determining-what rate of interest 
should be selected, or how many years’ earnings should be considered, 
in capitalizing; or in finding what was the net income for a given year. 

Although the fact that property is part of a system and has its uses 
only in connection with other parts of the system may be considered 
by a State in taxing that portion of the system which is within her 
borders, yet the idea of organic unity must not be made the means 
of unlawfully taxing property without the State belonging to persons 
domiciled elsewhere. 

It being contended that in valuing upon a mileage basis that portion of 
plaintiff’s railroad system which was taxable in Kentucky the Board 
of Valuation and Assessment did not’ make due allowance for the 
excess value per mile due to costly terminals in other States, Held 
that, in the absence of contrary proof, the Board must be presumed 
to have made such allowance. 

Plaintiff insisted that certain investment securities held by it in its 
treasury in another State should not be considered as part of its 
assets in assessing its intangible property, apportionable to Ken- 
tucky, averring in its pleading that they had no connection with its 
business of transportation and did not represent railroads or other 
properties operated by it. This contention being rejected for want 
of evidence upon the character of the securities and their relations 
to plaintiff’s system, plaintiff on rehearing contended that, as they. 
represented a controlling interest in other railroads outside the State, 
the mileage of such railroads should be taken into account, under 
Ky. Stats., § 4081, in the apportionment, Held that the District 
Court did not abuse its discretion in ruling that this contention 
came too late. 

209 Fed. Rep. 465, affirmed. 
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THE cases are stated in the opinion. 


Mr. Blewett Lee and Mr. Edmund F. Trabue, with whom 
Mr. Robert V. Fletcher, Mr. John C. Doolan and Mr. Attilla 
Cox, Jr., were on the briefs, for the Illinois Central Rail- 
- road Co. 


Mr. Charles Carroll, Mr. Marvel M. Logan, Attorney 
General of the State of Kentucky, and Mr. John L. Rich, 
with whom Mr. Charles H. Morris, Assistant Attorney 
General of the State of Kentucky, was on the briefs for 
Greene et al. 


‘Mr. Justice Pitney delivered the opinion of the court. 


These are appeals and cross-appeals from two final 
decrees of the District Court enjoining (upon certain con- 
ditions) the enforcement of franchise tax assessments for 
the respective years 1912 and 1913, made against the 
Illinois Central Railroad Company (plaintiff below in each 
case) by Henry M. Bosworth and others, constituting the 
Board of Valuation and Assessment of the State of Ken- 
tucky, who were among the ariginal defendants, and to 
whose offices the cross-appellants Robert L. Greene and 
others succeeded pending the suits, and were thereupon 
brought in as parties defendant. Plaintiff being an Illinois 
corporation, the federal jurisdiction was invoked upon the 
ground of diversity of citizenship, and also of alleged in- 
fringement of plaintifi’s rights under the due process and 
equal protection provisions of the Fourteenth Amend- 
ment; the assessments being attacked as having been 
made by the Board in a manner not in accordance with 
the state law, as including in the valuation property not 
within the State, contrary to the due process clause, and 
as being based upon a discriminatory rule of valuation as 
compared with other property in the State, and thus 
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amounting to a denial of the equal protection of the laws. 
The equity jurisdiction was invoked upon the usual 
grounds. The pleadings are involved, and no attempt 
will be made to summarize them. In the case relating 
- to the 1912 assessment, they differ somewhat from those 
in the case relating to the assessment for the following 
year; but the two cases were consolidated for the purposes 
of final hearing. They resulted in decrees granting relief 
to the plaintiff to the extent of equalization with the basis 
of assessment customarily adopted by assessing: officers 
with respect to other property in the State, and denying 
relief upon the other grounds of complaint. Plaintiff 
appealed to this court in both cases upon the ground that 
it was entitled to more ample relief; defendants took cross- 
appeals upon the ground that no relief ought to have been 
granted. 

The cases were heard here together with several cognate 
cases, this day decided, viz: Nos. 617 and 618, Greene v. 
Louisville & Interurban R. R. Co., ante, 499, and Nos. 778 
and 779, Louisville & Nashville R. R. Co. v. Greene, 
ante, 522. . 

The salient facts of the present cases are as follows: 
During the two years pertinent to the controversy, plain- 
tiff operated a system of railroads extending throughout 
the State of Kentucky and ten other States, having, 
according to the averments contained in the bills of com- 
plaint and the proofs upon which the cases were heard, 
a total mileage owned, operated, leased, or controlled 
amounting to 4,550.54, of which 563.79 miles, or 12.3 per 
cent., were in Kentucky. For the year 1912, the Board of 
Valuation and Assessment fixed plaintiff’s capital stock 
valuation for the State of Kentucky at $27,124,240, and 
deducted from this the tangible property assessment made 
by the Railroad Commission, $12,377,383, leaving the 
franchise assessment $14,746,857. The District Court 
granted a restraining order, followed by a preliminary 
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injunction, conditioned that plaintiff should pay taxes, 
state and local, on a valuation of $6,618,585 (209 Fed. 
Rep. 465), and eventually made a final decree enjoining 
the enforcement of the assessment, conditioned upon 
plaintiff’s paying taxes upon an additional valuation of 
$1,347,212, or $7,965,797 in all. ' 

For the year 1913, the capital stock value fixed for Ken- 
tucky was $23,679,180, the assessed value of tangible prop- 
erty $12,478,903, which, being deducted, left $11,200,277 as 
the franchise valuation. The court granted a restraining 
order upon payment of taxes on an assessment of 
$6,000,000, followed this with a temporary injunction 
upon the same terms, and made a final decree granting 
a permanent injunction, upon condition of the payment 
of taxes upon $2,161,067 in addition to the $6,000,000 upon 
which taxes had been paid under the order for preliminary 
injunction. 

With respect to three of the questions raised by de- 
fendants herein: (a) That the suits are not maintainable 
because in effect suits against the State; (b) that plaintiff 
has an adequate remedy at law under § 162, Kentucky 
Statutes; and (c) that plaintiff is not entitled to relief 
by way of equalization because of the undervaluation of 
property in general by the local assessors; these cases, like 
the Louisville & Nashville Cases, are controlled by the 
decision in Greene v. Louisville & Interurban R. R. Co., 
ante, 499. Upon the question of the sufficiency of the proofs 
to warrant the conclusion of the District Court as to the 
general, systematic, and notorious undervaluation of 
property in Kentucky by the assessing officers for pur- 
poses of taxation, and as to the ratio of such under- 
valuation, the present cases are indistinguishable from the 
‘Louisville & Nashville Cases, ante, 522, and are controlled 
by our decision therein. Upon the point that the jurisdic- 
tion of the court extends to enjoining the collection of 
illegal taxes, whether assessed for state or for local pur- 
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poses, the present cases are controlled by the decision in 
the Louisville & Nashville Cases. 

This disposes of all assignments of error filed by the 
cross-appellants (defendants below). 

In these cases, as in those last mentioned, it is earnestly 
insisted by plaintiff that the District Court erred in hold- 
ing that the Kentucky statutes, properly construed, re- 
quire first an apportionment of a proper share of the total 
“capital stock” value to Kentucky followed by a deduc- 
tion from Kentucky’s proportion thereof of the value of its 
tangible property in the State, instead of holding that the 
total tangible property in and out of Kentucky should first 
be deducted from the total capital stock value before 
apportionment to the State. We need only repeat what 
was said in the Louisville & Nashville Cases, that this is a 
question of state law that has been definitely passed upon 
by the Kentucky Court of Appeals in Commonwealth v. 
Covington & Cincinnati Bridge Co., 114 Kentucky, 343, 
whose decision the District Court properly followed. 

We come to questions peculiar to the present cases. 

For the year 1912 the Board of Valuation and Assess- 
ment made a preliminary assessment of the franchise | 
at $21,500,000, of which notice was given to plaintiff, 
and, after a hearing, finally assessed the franchise at 
$14,746,857 ; a result reached, as already stated, by taking 
Kentucky ‘‘capital stock” at $27,124,240, and deducting 
the tangible property assessment of $12,377,383. In 
granting the preliminary injunction (209 Fed. Rep. 465), 
the court, deeming that the Board had found the fair cash 
value of the portion of plaintiff’s capital stock in the State 
to be $27,124,240, equalized this with the undervaluation 
of other property in the State on a basis of 70 per cent. 
in order to arrive at a proper valuation of the franchise 
for the purposes of a temporary injunction. Upon the 
final hearing, the court reached the conclusion that the 
valuation of $27,124,240 was itself the result of an equaliza- 
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tion by the Board at 80 per cent. of what they had found 
to be the fair cash value of the capital stock in Kentucky; 
that is to say, that they had found the fair cash value to 
be $33,905,300. Having concluded that equalization 
should be made upon the basis of 60 per cent., the court 
applied this percentage to the $33,905,300, making the 
equalized capital stock value $20,343,180, deducting from 
which the assessed value of the tangibles $12,377,383, 
left $7,965,797 as the value of the franchise. Plaintiff 
contends that there was no sufficient evidence to support 
the conclusion that the Board’s valuation of $27,124,240 
-was the result of an 80 per cent. equalization; but the 
contention is clearly unfounded. 

There is a similar contention, equally unfounded, with 
respect to the mode in which the District. Court applied 
the 60 per cent. equalization factor to the 1913 valua- 
tion. 

As to the mode in which the Board arrived at a capital 
stock valuation for the entire system, and the mode in 
which the Kentucky apportionment was arrived at, sev- 
eral contentions are made by plaintiff besides the one of 
which we already have disposed. They are: (a) That 
when the Board capitalized earnings as an index to value 
they took 6 per cent. as a basis instead of 71 or 8 per cent., 
either of which is said to be a more proper rate upon the 
ground that because of annual unproductive items of 
expense, amounting to nearly or quite 2 per cent. of 
plaintiff's capitalization, the higher rate is necessary in 
order to yield a net 6 per cent. return upon the investment; 
(b) that when the stock-and-bond method was employed 
as an index to value the highest instead of the average 
market prices were employed; (c) that in capitalizing 

- earnings gross income was used, although it included in- 
come from investments in the company’s treasury, in- 
stead of net operating income, which it is insisted is the 
proper factor; (d) that plaintiff in each year had in its 
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treasury, at its principal office without the State, large 
‘amounts of investment securities that improperly were in- 
cluded in the sum found as the value of its aggregate cap- 
ital stock and apportioned in part to Kentucky; and (e) 
that plaintiff owned large and costly terminals at Chicago, 
New Orleans, Memphis, and elsewhere outside of Ken- 
tucky, causing a great excess value mile for mile of plain- 
tiff’s lines outside the State as compared with those in- 
side, and that this excess value was not eliminated either 
before or after the apportionment to Kentucky. 

The first three points relate to valuation, the last two 
to apportionment. The District Court properly held 
that the action of the Board must be sustained unless it 
was made to appear that they had adopted a fundamen- 
tally wrong principle, or had been guilty of fraud. It 
held further, that no fundamentally wrong principle was 
involved in determining whether such a railroad system 
should be valued on the capitalization-of-income or on 
the stock-and-bond plan; or, if the former, what rate of 
interest should be used in capitalizing, or how many years’ 
earnings should be considered, or what was in fact the 
amount of net income for a given year; or, if the stock- 
and-bond plan was adopted, what was the value of the 
stock and bonds; and that on these and similar matters 
the action of the Board, in the absence of fraud, was bind- 
ing upon the court. In this we concur. 

The claim for an allowance by reason of the treasury 
securities and the terminals situate in other States is based 
upon the principle laid down in Fargo v. Hart, 193 U. S. 
490, 499, and similar cases, to which we adhere, that a 
State cannot tax property outside of its jurisdiction be- 
longing to persons domiciled elsewhere, and that although 
' the fact that property is part of a system and has its actual 
uses only in connection with other parts of the system 
may be considered by ‘the State in taxing that portion of 
the system which is within its borders, yet the. notion of 
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organic unity must not be made the means of unlawfully 
taxing property without the State. 

As to the terminals, the District Court held that since 
it did not appear but that the Board made due allowance 
on account of them, it must be presumed that they did 
make such an allowance. As tothe treasury securities, 
the court held that plaintiff had not made an adequate 
showing to the Board of Valuation and Assessment; that 
it did not appear but that the Board had given proper 
consideration to them; and that plaintiff had not put the 
court in possession of the evidence upon which to deter- 
mine whether the securities were a part of its “unit,” 
or why the securities were held by plaintiff instead of being 
distributed to the stockholders, and that the case of 
Coulier v. Weir, 127 Fed. Rep. 897, 909-911, did not apply 
because there the property in question had been placed 
in the hands of: trustees for the benefit of stockholders. 
Upon petitions for rehearing, plaintiff insisted that if the 
treasury securities were to be taken as a part of the unit, 
then, since these securities represented a controlling in- 
terest in certain large lines of railroad lying outside of 
Kentucky (the Central of Georgia, the Yazoo & Mis- 
sissippi Valley, and the Indianapolis Southern systems), 
the apportionment should take the mileage of these con- 
trolled lines into account, which would have yielded a 
total mileage of all lines amounting to 7,862.95, and Ken- 
tucky mileage 560.49, or only 7.13 per cent. for the year 
upon which the 1912 assessment was based, and a some- 
what smaller percentage for the following year. To this 
the court responded that the contention came too late, 
and it cannot be said that this was an unreasonable view, 
or showed an abuse of discretion. In addition to the 
averments respecting comparative mileage contained in 
the original bills, it was distinctly stated in an amended 
bill in the case pertaining to the 1912 goseeetnent ‘that the 
‘treasury securities in question had not “‘any connection 
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whatever with the business of transportation carried on 
by complainant, and that none of said stocks, bonds or 
other properties covered or represented the physical rail- 
roads or other properties operated by complainant.” 

In criticism of the conclusions of the court upon these 
and some other points, a most elaborate argument is 
submitted; but we see no sufficient ground for disturbing 
the decision. 

Decrees affirmed. 


Mr. Justice Hotmes, Mr. Justice BranpErs and 
Mr. Justice Ciarke dissent in Nos. 643 and 645. In 
Nos. 642 and 644, they concur in the result. 





DARNELL v. EDWARDS ET AL., CONSTITUTING 
THE MISSISSIPPI RAILROAD COMMISSION. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI. 


No. 216. Argued April 25, 1917.—Decided June 11, 1917. 


In determining whether railroad rates fixed by a state authority are 
confiscatory because not. yielding a proper return, the basis of cal- 
culation is the fair value of the property used in the service of the 
public. 

Therefore, when a railroad which was originally constructed and owned 
by two is operated by one of them under an arrangement whereby 
his interest will end and become vested in the other at the expiration 
of a term of years, the original investment of the operating owner 
should not be charged in annual instalments against the annual 
operating revenue, in determining whether the rates fixed are re- 
‘munerative. 

There is a strong presumption in favor of rates fixed by an experienced 
administrative body after a full hearing. 

Rates should not be held too low upon evidence that they proved un- 
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remunerative during a brief period, when conditions for traffic were 
abnormally poor and little effort was made to improve them. : 

In determining the adequacy of rates, the circumstance that the rail- 
road has been unwisely built in an unfavorable locality, and the 
nature and value of the service actually rendered by it to the public, 
are matters to be considered. 

Semble, that, in testing the validity of rates affecting a limited class 
of traffic in which the railroad is for the time engaged, an extra cost 
of construction, not justified by that traffic but incurred with a 
view to extending the road ultimately into more lucrative territory, 
should not be accounted as a part of the fair value by which the rates 
must be gauged. 

In the absence of a fair test of rates challenged as confiscatory, and in 
the presence of some doubt of their adequacy, dismissal of the bill 
should not be absolute, but should be without prejudice to another 
suit, in case they should prove confiscatory when fully and fairly 
tested. - 

Final decree following 209 Fed. Rep. 99, modified and affirmed. 


TuE case is stated in the opinion. 


Mr. Roger Montgomery, with whom Mr. William P. 
Metcalf was on the brief, for appellant. 


Mr. James N. Flowers, Mr. George H. Ethridge, Assistant 
Attorney General of the State of Mississippi, Mr. James 
Stone and Mr. J. B. Harris for appellees, submitted. 


Mr. Justice Prrney delivered the opinion of the court. 


Appellant filed his bill in the District Court against the 
members of the Mississippi Railroad Commission, an 
administrative body having the usual powers, in which 
he sought relief by injunction against an order prescribing 
maximum rates on logs in carload lots transported in 
intrastate commerce, upon a railroad operated by him; 
the ground of his complaint being that the rates were so 
low as to be confiscatory and therefore violative of the 
due process of law provision of the Fourteenth Amend- 
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ment. The court refused a preliminary injunction (209 
Fed. Rep. 99), and, upon final hearing, dismissed the bill. 
The case is brought here by direct appeal because of the 
constitutional question, under § 238, Jud. Code. 

The railroad in question is known as the Batesville 
Southwestern, and extends from a junction with the II- 
linois Central at Batesville for a distance of about 17 miles 
through a timber country, its entire line being within the 
State of Mississippi. It was built jointly by appellant 
and the Illinois Central Railroad Company, under a con- 
tract pursuant to which he disbursed approximately 
$146,000 and the company approximately $98,000. The 
contract was made in 1910, and by its terms Darnell was 
to maintain and operate the road for twenty years, the 
company to pay him for maintaining it $143 per mile per 
annum, and the road was to become the property of the 
company at the end of twenty years without further pay- 
ment; the agreement, however, being subject to termina- 
‘tion by the company prior to the expiration of the twenty 
years upon specified terms. The building of the road was 
comunmmenced about June, 1911. Darnell began operating 
it as a common carrier in March, 1912, but its construction 
was not finally completed until about the middle of June, 
1914. 

The road is of standard gauge and construction, bal- 
lasted, and built in a first-class manner. Its traffic con- 
sists almost wholly of shipments of logs in carload lots 
from points along the line to the terminus at Batesville. 

Pending the construction of the road, the Batesville 
Southwestern Railroad Company was organized as a cor- 
poration to take over the property, but the road remained 
in the hands of Darnell as lessee. In April, 1912, he estab- 
lished and promulgated a tariff providing a uniform rate 
for freight on logs in carload lots, with a minimum of 
4,500 feet, regardiess of the kind or character of the tim- 
ber; which was, for 10 miles and under, $2.80 per thousand 
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feet; 10 to 15 miles, $3.35 per thousand; 15 to 20 miles, 
$3.90 per thousand. Complaint having been made to the 
Mississippi Railroad Commission, by citizens interested 
in the logging business, that these rates were extortionate, 
unjust, and confiscatory, a hearing was had, and, as a 
result, the commission, in July, 1913, made an order re- 
ducing the rates nearly 50 per cent. on oak, ash, and 
hickory, and more than 50 per cent. on other kinds of logs. 

It appears that at the time of the construction of the 
railroad Darnell individually was the owner of a large 
amount (at the time of the hearing he owned 19,000 acres) 
of timber land in the country through which the road was 
projected, and that this furnished the reason for his in- 
terest in its construction and operation. At the same time 
he owned the principal part of the stock of R. J. Darnell, 
Incorporated, a lumber-milling corporation; but between 
that time and the time of the hearing the bulk of the 
stock had passed into the hands of his sons, he still re- 
maining president of the company, and having sold to it 
the timber on the lands owned by him, the company 
agreeing to cut it, have it hauled, and loaded on the cars, 
and to pay him a fixed amount per stump. 

The bill of complaint showed gross receipts from the 
operation of the railroad for the year ending June 30, 
1913, amounting to $15,553.01, and operating expenses 
$4,296.20, leaving net earnings of $11,256.81. Against 
this, however, complainant charged as an annual rental 
$8,133.39, this being 1/20 of $162,667.69, then stated to 
be the amount invested by him in the construction of the 
road. Deducting this so-called rental charge left only 
$3,123.42, or less than 2 per cent. on the sum alleged to 
have been expended by complainant. These figures were 
the result of the rates established by him; and it was 
alleged that at the much lower rates established by the 
commission the road would yield no return above operating 
expenses. 
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The bill was filed in September, 1913, the commission’s 
rates not having as yet been put into effect. At the pre- 
liminary hearing the District Court held (209 Fed. Rep. 
99) that upon the showing then made it would not inter- 
fere with the commission’s rates at least until final hear- 
ing, thus affording a period for experiment as to whether 
new business would be developed in volume sufficient to 
make those rates remunerative. 

Upon the final hearing, evidence having been submitted 
by both sides, the court’s decree was to the effect that the 
rates established by the commission were reasonable and 
should be enforced. 

In this court appellant insists, first, that the District 
Court erred in holding that he was not entitled to charge 
against the annual operating revenue 1/20 of the amount 
expended by him in the construction of the road. We are 
clear that this contention is untenable. In determining 
whether rates are confiscatory because not yielding a 
proper return, the basis of calculation is the fair value of 
the property used in the service of the public. Smyth v. 
Ames, 169 U. S. 466, 546; Minnesota Rate Cases, 230 
U. 8. 352, 434. The hypothetical annual payments of 
1/20 of the cost of the road to Darnell were not a proper 
rent charge, and bore no relation to the actual value of 
the property. They arose out of the contractual arrange- 
ment between Darnell and the Illinois Central, and were 
in the nature of an amortization charge to take account 
of his diminishing interest in the road. But, upon that 
theory, the interest of the Illinois Central increased in 
value by as much as that of Darnell decreased. In any 
aspect, the transference of his interest to the Illinois 
Central, and any charge on that account, made by him 
for purposes of his own bookkeeping, had no proper rela- 
tion to the question of the value of the property, and 
hence were of no concern to the public. 

It is insisted that upon the proofs, and especially by 
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actual experiment, the rates established by the commis- 
sion were shown to be confiscatory. 

It is well established that in a question of rate-making 
there is a strong presumption in favor of the conclusions 
reached by an experienced administrative body after a 
full hearing. Besides this, there was affirmative evidence 
before the District Court to the effect that the rates were 
reasonable. The evidence for complainant, tending to 
show they were non-remunerative, while based upon 
actual experience in the operation of the road, yet relates 
to only a brief period when conditions were abnormal. 
The road was a new one, not completed until June, 1914, 
that is, after the filing of the bill and shortly before the 
final hearing. The commission’s rates, although promul- 
gated in June, 1913, were not put into effect until Septem- 
ber 10, and the period of experimentation to which the 
evidence related extended only from the date last men- 
tioned to March 31, 1914. Practically the entire business 
of the road, at first, was hauling logs from complainant’s 
land to a mill operated by R. J. Darnell, Incorporated, at 
Memphis. That mill was destroyed by fire in June, 1913, 
and thereafter the corporation constructed a mill at Bates- 
ville, but this was not placed in operation until March 
17, 1914. In consequence there was a heavy falling off 
in traffic on the road, there being no Darnell shipments 
except such logs as were on hand when the Memphis mill 
was burned. 

The evidence throws doubt upon the question whether 
the road, if built merely for the purpose of serving the 
timber country that is tributary to its present line, was 
not an extravagant venture. But, as yet, there has been 
no serious effort to develop traffic even from that country, 
aside from complainant’s own properties. If the road 
was built rather as a branch of the Illinois Central, and 
with a view to extending it into a more lucrative territory, 
any extra cost of construction attributable to this is 
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hardly to be accounted as a part of the fair value devoted 
to the use of the timber traffic. The circumstance that a 
road may have been unwisely built, in a locality where 
there is not sufficient business to sustain it, may be taken 
into account. Reagan v. Farmers’ Loan & Trust Co., 154 
U. S. 362, 412. And the nature and value of the service 
rendered by the company to the public are matters to be 
considered. Covington &c. Turnpike Co. v. Sandford, 
164 U.S. 578, 597; Smyth v. Ames, 169 U.S. 466, 544. 

In the case before us, if the earning capacity of the 
railroad, present and prospective, really is as small as 
appellant claims, it may be doubted whether the road is 
worth what it cost. But it is sufficient for the present to 
say that the experimental period was too brief; there is 
too little showing of an effort to develop traffic along the 
line of the road from property other than that of com- 
plainant; and conditions during the entire period covered 
by the testimony have been too abnormal to enable us to 
say that the commission’s rates are confiscatory. 

The decree under review should be so modified that the 
dismissal of the bill shall be without prejudice to another 
suit to restrain the enforcement of the commission’s rates, 
if after a full and fair test they shall be found to be con- 
fiscatory (Knoxville v. Knoxville Water Co., 212 U.S. 1, 
19; Willcox v. Consolidated Gas Co., 212 U.S. 19, 55), and, 
as so modified, it should be affirmed. 

Modified and affirmed. 
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SOUTHERN RAILWAY COMPANY v. PUCKETT. 


ERROR TO THE COURT OF APPEALS OF THE STATE OF 
GEORGIA. 


No. 219. Argued April 25, 1917.—Decided June 11, 1917. 


A case arising under the Federal Employers’ Liability Act, as amended 
April 5, 1910, c. 143, 36 Stat. 291, cannot be removed to the District 
Court upon the ground of diversity of citizenship. 

Plaintiff’s injury occurred while he was helping in the task of raising a 
wrecked car to rescue a fellow employee and, coincidently, to clear 
a track for interstate commerce. Held: Engaged in interstate com- 
merce, within the Federat Employers’ Liability Act. 

The mere fact that the employee was engaged in interstate commerce 
when called aside by the event which led to his injury does not 
stamp his employment at the time of injury as an employment i in 
interstate commerce. 

Finding no reason for disturbing the finding of sith state courts as to 
the defendant carrier’s negligence,.and no exceptional circumstances ~ 
being involved, this court merely announces its conclusion. 

16 Ga. App. 551, affirmed. 


Tue case is stated in the opinion. 


Mr. Sanders McDaniel, with whom Mr. L. E. Jeffries 
and Mr. E. R. Black were on the briefs, for plaintiff in 
error. 


Mr. Edgar Watkins, with whom Mr. Spencer R. Atkinson 
and Mr. E. W. Born were on the brief, for defendant in 
error. 


Mr. Justice Prrvey delivered the opinion of the court. 


Puckett recovered a verdict and judgment in the City 
Court of Atlanta against the Southern Railway Company 
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for damages arising from personal injuries sustained by 
him in August, 1911, while at work for the company in its 
yard at Atlanta, Georgia. As submitted to the jury, the 
action was founded upon the Federal Employers’ Liability 
Act of April 22, 1908, as amended by Act of April 5, 1910, 
(35 Stat. 65, c. 149; 36 Stat. 291, c. 143). The judgment 
was affirmed by the Georgia Court of Appeals (16 Ga. 
App. 551), and a writ of error brings it under our review. 

The record shows that a petition and bond for the re- 
. moval of the cause to the appropriate federal court upon 
the ground of diversity of citizenship was filed in due time 
by the defendant and overruled by the trial court. An 
assignment of error based upon this ruling has been aban- 
doned, and properly so, in view of our decision in Kansas 
City Southern Ry. Co. v. Leslie, 238 U. S. 599, 602. 

Whether, at the time he was injured, plaintiff was em- 
ployed in interstate commerce, is the only substantial 
question; there being no dispute that defendant at that 
time was a common carrier by railroad engaged in com- 
merce of that character. 

As detailed in the epinion of the Court of Appeals, the 
circumstances of the occurrence were as follows: Plaintiff 
had been engaged in inspecting cars which had been put 
into an interstate train—No. 75—that ran between 
Atlanta, Georgia, and Birmingham, Alabama; he had 
inspected about 25 cars, and there remained to be in- 
spected about 12 cars which were to be placed in the same 
train; while plaintiff was waiting for these, a collision 
between other cars of defendant occurred in the yard 
nearby, and several tracks were blocked by the wreckage; 
one of defendant’s employees named O’Berry was caught 
in the collision and pinned beneath a car; in obedience to 
the printed rules of the company, plaintiff went imme- 
diately to the scene of the wreck to render what assistance 
he could, and was there instructed by a superior employee 

to go and get a “‘jack”’ to assist in raising the wrecked car 
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so as to extricate O’Berry and clear the tracks of the 
_ wreckage; some of the remaining cars not yet placed in 

train No. 75 were to have been hauled over the tracks that 
were obstructed by the wreck, and on account of the 
obstruction it became necessary to detour them, whereby 
train No. 75 was delayed for about an hour; while plain- 
tiff, assisting in clearing up the wreck, was carrying some 
blocks on his shoulder to be used in jacking up the wrecked 
car and replacing it upon the track, he stumbled over cer- 
tain large clinkers which were on the roadway near the 
track, and, in stumbling, struck his foot against some old 
cross ties overgrown with grass, and in consequence fell 
and was seriously injured. 

The court held that although plaintiff’s primary object 
may have been to rescue his fellow employee, his act 
nevertheless was the first step in clearing the obstruction 
from the tracks, to the end that the remaining cars for 
train No. 75 might be hauled over them; that his work 
facilitated interstate transportation on the railroad, and 
that consequently he was engaged in interstate commerce 
when injured. 

We concur in this view. From the facts found, it is 
plain that the object of clearing the tracks entered in- 
separably into the purpose of jacking up the car, and gave 
to the operation the character of interstate commerce. The 
case is controlled by Pedersen v. Delaware, Lackawanna 
& Western R. R. Co., 229 U.S. 146, 152; New York Central 
& Hudson River R. R. Co. v. Carr, 238 U. 8. 260, 263; 
Pennsylvania Co. v. Donat, 239 U.S. 50; Louisville & Nash- 
ville R. R. Co. v. Parker, 242 U.S. 18. Pedersen v. Del- 
aware, Lackawanna & Western R. R. Co., supra, holds that 
a workman employed in maintaining interstate tracks 
in proper condition while they are in use is employed in 
interstate commerce; the other cases are to the effect that 
preparatory movements in aid of interstate transportation 
are a part of such commerce within the meaning of the act. 
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Of course, we attribute no significance to the fact that 
plaintiff had been engaged in inspecting interstate cars 
before he was called aside by the occurrence of the collision. 
Illinois Central R. R. Co. v. Behrens, 233 U.S. 473, 478; 
Erie R. R. Co. v. Welsh, 242 U.S. 303, 306. 

It is contended that there was no sufficient ground for 
attributing negligence to defendant because of the presence 
of large clinkers in the path along which plaintiff, in the 
course of his duty, was called upon to pass. This is no 
more than a question of fact, without exceptional features, 
and we content ourselves with announcing the conclusion 
that we see no reason for disturbing the result reached by 
two state courts. Great Northern Ry. Co. v. Knapp, 240 
U.S. 464, 466. 

Judgment affirmed. 

Tue Cuier JUSTICE dissents. 





PUGET SOUND TRACTION, LIGHT & POWER 
COMPANY v. REYNOLDS ET AL., CONSTITUT-— 
ING THE PUBLIC SERVICE COMMISSION OF 
THE STATE OF WASHINGTON, ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF WASHINGTON. 


No. 220. Submitted April 25, 1917—Decided June 11, 1917. 


City ordinances granting street railway franchises in the State of 
Washington, with the right at any and all times to make reasonable 
rules and regulations for the management and operation of the rail- 
way lines thereby authorized, contained a proviso that such rules 
and regulations should not conflict with the laws of the State. Held: 
(1) That the proviso, fairly construed, meant the laws as they should 
from time to time exist. (2) That the act establishing the Public 
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Service Commission of Washington (Laws 1911, c. 117), and orders 
of the commission requiring the appellant company to run through 
cars beyond the limits of the lines covered by such franchises over 
other parts of its system, were within the description of the proviso, 
and so did not impair its contract rights (if such they were) to make 
such rules and regulations. 

A municipality cannot, by contract with a street railway company, 
foreclose the exercise of the police power of the State in respect of 
the regulation of rates of fare and transfer privileges, unless clearly 
authorized to do so by the supreme legislative power. Detroit United 
Railway v. Michigan, 242 U.S. 238, distinguished. 

Under the Constitution of Washington, which arntedated the ordinances 
here in question, contractual provisions in franchises conferred by 
municipal corporations without express legislative authority are 
subject to be set aside by the legislature; and the Public Utilities — 
Act, supra, supersedes any conflicting ordinance or charter provision 
of a city. a. 

Where several street railway lines, built under distinct franchises, are - 
owned and operated as one system, a public regulation concerning 
car service and fares will not be adjudged confiscatory because of its 
financial results to the line immediately affected, if the system as a 
whole remains profitable. . 

Where several street railway lines, built under distinct franchises, are 
owned and operated as one system, it is clearly within the bounds 
of reasonable regulation to establish through service between them, 
for a single fare. 

223 Fed. Rep. 371, affirmed. 


THE casé is stated in the opinion. 
Mr. James B. Howe and Mr. Hugh A. Tait for appellant. 


Mr. W. V. Tanner, Attorney General of the State of 
Washington, Mr. Scott Z. Henderson and Mr. L. L. Thomp- 
son, Assistant Attorneys General. of the State of Wash- 
ington, and Mr. C. E. Arney for appellees. 


Mr. Justice Prrney delivered the opinion of the court. 


Appellant (plaintiff below) owns and operates a street 
railway system in the City of Seattle, Washington, 
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ageregating about 200 miles, as assignee of numerous 
franchises granted to its predecessors in interest by the 
cities of Seattle, West Seattle, and Ballard, and by King 
County. -It filed its bill in the District Court to obtain 
relief from the operation and effect of an order made by 

the Public Service Commission of the State on March 24, 
- 1915, bringing in as defendants the members of the com- 
mission and the Attorney General of the State. Plaintiff 
being a corporation of the State of Massachusetts, and 
defendants citizens of the State of Washington, the juris- 
diction was invoked both upon the ground of diversity 
of citizenship and upon the ground that the order com- 
plained of was alleged to impair the obligation of contracts 
and deprive plaintiff of its property without due process 
of law, in violation of the Constitution of the United 
States. The order was made as the result of an investiga- 
tion of which plaintiff had notice, and it contains the 
following provisions: 

‘‘(1) That the defendant company [plaintiff] continue 
the operation of through service on the Ballard Beach 
Line. 

‘““(2) That the Alki Point and Fauntleroy Park lines 
be operated through the City of Seattle on First or Second 
Avenue as far north at least as Virginia Street. 

(3) That the defendant company furnish sufficient 
cars to provide seats for substantially all persons using 
the Alki Point and Fauntleroy Park lines.” 

The third paragraph was subject to a qualification; but 
since the District Court granted an injunction against this 
part of the order, and defendants have not appealed, the 
qualifying clause need not be set forth and we may confine 
our attention to the requirements of paragraphs 1 and 2. 
As to these, the District Court, three judges sitting, denied 
an application for a temporary injunction (223 Fed. Rep. _ 
371), and plaintiff brings the case here by direct appeal 
under § 238, Jud. Code. 
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In order to understand the effect of the first two par- 
agraphs and the grounds upon which they are attacked, 
it should be stated that the Ballard Beach line was con- 
structed and is operated under a. franchise ordinance of 
the City of Ballard, which city afterwards became and 
now is a part of the City of Seattle. The line extends from 
Ballard Beach to the intersection of West 59th Street and 
24th Avenue, at which point it connects with lines of 
plaintiff that were constructed under other franchises. 
For some time prior to and at the date of the making of 
the order in question, plaintiff had been and was operating 
through cars over the Ballard Beach line and the connect- 
ing lines to and into the business section of Seattle, in- 
stead of physically transferring passengers from car to 
car at West 59th Street and 24th Avenue. Because, as 
is said, of the expense attached to the operation of through 
cars, plaintiff had given notice that it would discontinue 
such operation and require the transfer of passengers at 
the point mentioned. The effect of the order was to re- 
quire plaintiff to continue the through service. 

The Alki Point and Fauntleroy Park lines, each of them 
8 or 9 miles in length, were constructed under separate 
franchises granted to predecessors in interest of plaintiff 
by the City of Seattle. They have their northern termini 
at or about Yessler Way, but for two or three years prior 
to the date of the order cars on these lines, instead of 
stopping on their north-bound trips at that point, con- 
tinued about a mile farther north along First or Second 
Avenue to Virginia Street, in the business district of the 
city. Shortly before the promulgation of the order, this 
through service was discontinued, and north- and south- 
bound passengers required to transfer at Yessler Way. 
The effect of the order was to compel the reinstatement 
of the through service. 

The ordinances under which these three lines were con- 
structed provide in substance that the company ‘‘shall 
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have the right at any and all times to make reasonable 
rules and regulations for the management and operation 
of the railway lines herein provided for; provided, that 
such rules and regulations shall not ¢onflict with the laws 
of the State of Washington and the charter and ordinances 
of the city.”’. Each franchise provides also that the com- 
pany shall have the right to charge a passenger fare for one 
continuous passage not exceeding five cents, even though 
a transfer be necessary, but shall sell commutation tickets 
entitling the purchaser to 25 rides for one dollar, such 
tickets however, not to be transferable and not to entitle 
the owner to the transfer privilege. 

(1) One ground of complaint respecting the order of 
the commission is that, in requiring passengers to be 
carried beyond the limits of a particular franchise, it in 
effect confers the transfer privilege upon holders. of 
commutation or ‘‘four-cent”’ tickets. The order says 
nothing about rates of fare; but we will assume, as the 
District Court assumed, that it has the effect attributed 
to it in this respect. 

It is urged that the order impairs the obligation of the 
cohtracts contained in the franchise ordinances, both in 
‘regard to transfers and in regard to plaintifi’s right to 
make rules for the management and operation of its lines. 
As to the latter point, the proviso that the rules ‘shall 
not conflict with the laws of the State,”’ etc., by fair con- 
struction, means the laws as they shall from time to time 
exist. The act- establishing the Public Service Commis- 
sion (Laws, 1911, c. 117) and orders made by that commis- 
sion are within the description; hence, the contract, if 
it be a contract, was subject to and is not impaired by the 
order in question. ) 

- Assuming (what is not clear) that the provision in the 
franchise ordinances respecting the rates of fare and the 
transfer privilege are contractual in form, still it is well 
settled that'a municipality cannot, by a contract of this 
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nature, foreclose the exercise of the police power of the 
State unless clearly authorized to do so by the supreme 
legislative power. The Constitution of Washington, Art. 
XII, § 18, requires the legislature to pass laws establishing 
reasonable maximum rates of charges for the transporta- 
tion of passengers and freight, and to correct abuses and 
prevent discrimination in rates by railroads and other 
common carriers, and provides that “A railroad and 
transportation commission may be established, and its 
powers and duties fully defined by law.” By Art. XI 
§ 10, any city containing a population of twenty thousand 
inhabitants or more is permitted to frame a charter for 
its own government ‘“‘consistent with and subject to the 
‘constitution and laws of this state.” This constitution 
was adopted in 1889, long previous to the date of the 
earliest of plaintiff’s franchise ordinances. The Supreme 
Court of Washington has held that the provisions of 
‘municipal charters are subject to the legislative authority 
of the State; that the Public Utilities Act superseded any 
conflicting ordinance or charter provision of any city; 
and that contractual provisions in franchises conferred by 
municipal corporations without express legislative author- 
ity are subject to be set aside by the exercise of the soy- 
ereign power of the State. Hwing v. Seattle, 55 Washing- 
ton, 229; State ex rel. Webster v. Superior Court, 67 Wash- 
ington, 37, 43-50. 

The present case is very clearly distinguishable from 
Detroit United Railway v. Michigan, 242 U. 8. 238, 248, 
where the state legislature had expressly provided that 
the municipal corporation might make a binding agree- 
ment with a street railway respecting the rates of fare. 

' (2) It is insisted that neither the Alki nor the Faunt- 
leroy Park line is earning sufficient to pay its operating | 
cost, or ever can do so under a fare limited to five cents, 
and that for this reason an order requiring these lines to 
carry passengers beyond the termini fixed in their fran- 


580 OCTOBER TERM, 1916. 


Opinion of the Court. - 2440.5. 


chises upon four-cent tickets, and to give them the more 
costly through service by means of a single car, is neces- 
sarily a taking of plaintiff’s property without compensa- 
- tion, and hence without due process of law within the 
meaning of the Fourteenth Amendment. A similar 
point was made in the bill with respect to the Ballard 
Beach line, but is not seriously pressed here. As to the 
other two lines, there seems to be no question that since 
they run for a considerable distance over the tide flats, 
receiving and discharging but few passengers en route, 
so that a majority of the passengers are carried distances 
of five or six miles, these lines, separately considered, 
never have paid operating expenses, and probably never 
will. 

But we cannot accede to the suggestion that the ques- 
tion whether the commission’s order is confiscatory or 
otherwise arbitrary within the inhibition of the Fourteenth 
_ Amendment is to be determined with reference alone to the 
Alki, the Fauntleroy, or the Ballard Beach lines. These 
are and long have been operated by plaintiff as parts of a 
system comprising ‘two hundred miles of tracks. The 
commission found that the net earnings of the system for 
the year ending February 28, 1915, not including de- 
preciation and taxes, were upwards of $1,600,000; that 
the company had refused to produce the valuations of its 
property made by experts, and had failed to show that 
there was not sufficient return frorn its property to pay 
operating expenses, taxes, and depreciation, and leave a 
balance. And from the evidence introduced the commis- 
sion found the fact to be that, allowing for the services 
required by its order, the company would have net returns 
over and above operating expenses, taxes, and deprecia- 
tion. It was not and is not contended that the system 

earnings are unremunerative. 

Plaintiff relies upon Northern Pacific Ry. Co. v. North 
Dakota, 236 U. S. 585, 604, where this court held that a 
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statute which segregated a single commodity, and im- 
posed upon it a rate that would compel the carrier to 
transport it for less than the proper cost of transportation, 
was in excess of the power of the State. In our opinion, 
that decision is inapplicable, the present case being con- 
trolled rather by St. Louis & San Francisco Ry. Co. v. Gill, 
156 U. 8. 649, 665, where the State of Arkansas had pre- 
scribed a maximum rate of three cents per mile for each 
passenger, under a penalty payable to the passenger from 
whom an overcharge was exacted, and in an action to 
recover such a penalty the company defended on the 
ground that the portion of. its road over which plaintiff 
was carried was highly expensive to construct and main- 
tain, and that the cost .of maintaining it and transporting 
passengers over it exceeded the maximum rate fixed by 
law. But this court held ‘‘that the correct test was as to 
the effect of the act on the defendant’s entire line, and 
not upon that part which was formerly a part of one of 
the consolidating roads; that the company cannot claim 
the right to earn a net profit, from every mile, section, or 
other part into which the road might be divided, nor 
attack as unjust a regulation which fixed a rate at which 
some such part would be unremunerative; . . . and, 
finally, that to the extent that the question of injustice 
is to be determined by the effects of the act upon the 
. earnings of the company, the earnings of the entire line 
must be estimated as against all its legitimate expenses 
under the operation of the act within the limits of the 
State of Arkansas.” 

(3) Plaintiff’s brief contains some general attacks upon 
the effect of the commission’s order in requiring plaintiff 
to carry passengers over portions of ‘‘separate and dis- 
tinct franchise routes”? upon payment of a single fare. 
This criticism is not well founded. Even were the several 
portions of its lines separately owned, they being operated 
practically as a single system, it would be within the 
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bounds of reasonable regulation to establish through serv- 
ice and a joint rate. Wisconsin, Minnesota & Pacific 
R. R. Co. v. Jacobson, 179 U. S. 287, 296, 301; Michigan 
Central R. R. Co. v. Michigan Railroad Commission, 236 
U.S. 615, 629. 

The decree of the District Court, so far as appealed 
from, is 

Affirmed. 


Tue Cuier Justice and Mr. Justice McKenna dissent 
because they are of the opinion that this case as a matter 
of authority is controlled by Detroit United Railway v. 
Michigan, 242 U. 8. 238, and that as a matter of original 
consideration the assailed legislation has impaired the 
obligation of a contract in violation of the Constitution 
of the United States and was repugnant to the Constitu- 
tion because wanting in due process. 


Mr. Justice McReyrno.ps also dissents. 





LANHAM, ADMINISTRATOR OF LANHAM, ET AL. 
v. McKEEL. 


ERROR TO THE SUPREME COURT OF THE STATE OF OKLAHOMA. 
No. 245. Submitted April 30, 1917.—Decided June 11, 1917. 


a order of the Secretary of the Interior, approving an Indian agent’s 
recommendation that restrictions on alienation be removed from an 
Dadian’ s allotment, was made on March 26, “to be effective thirty 
days from date.” . Held that the approval i ahatiae effective on the 
thirtieth day after its date, i. e., on April 25th, and enabled the 
allottee to make a valid conveyance on that day. 

47 Oklahoma, 348, affirmed. 
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244 U.S. Opinion of the Court. 
THE case is stated in the opinion, 


Mr. Orion L. Rider, Mr. ees: E. itder and Mr. E. S. 
Hurt for plaintiffs in error. 


Mr. J. F. McKeel (in propria persona), Mr. C. H. Ennis 
and Mr. James E. Webb for defendant in error. 


Mr. Justice Pitney delivered the opinion of the court. 


This writ of error presents but a single federal question, 
and that is within narrow compass. The suit involves the 
title to a part of the surplus allotment of Mary Jane 
Lanham, who was a Choctaw Indian of. three-fourths 
blood. Defendant in error claims title under a deed made 
by her on April 25, 1908. It is conceded that because of 
legislation by Congress prior to the Act of April 21, 1904, 
c. 1402, 33 Stat. 189, 204, the land was inalienable, unless 
the restriction upon its alienation had been removed by 
an order of the-Secretary of the Interior, made pursuant 
to that act. In conformity to its provisions, the United 
States Indian Agent, after investigation, made the appro- 
priate finding and recommended the remoyal of restric- 
tions upon the alienation by Mary Jane Lanham of her 
surplus allotment, and this was approved by the Secretary 
of the Interior in writing under date of March 26, 1908, 
in these terms: ‘“‘ Approved: This approval to be effective: 
thirty days from date.” If either the day of the approval 
or the day of the conveyance be included, thirty days had. 
expired on the day the deed was executed. The Supreme 
Court of Oklahoma, following Taylor v. Brown, 147 U.S. 
640, and Baker v. Hammett, 23 Oklahoma, 480, held that 
the date of approval should be included in computing 
the thirty-day period, and that, therefore the deed was 
valid. 47 Oklahoma, 348. 

-In our opinion the decision was correct, although we 
sustain it upon grouhds differing somewhat from those 
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upon which the cited cases rest. In Taylor v. Brown, 
the question arose under the proviso to § 15 of an Act of 
March 3, 1875, c. 181, 18 Stat. 402, 420, that the title to 
lands acquired by certain Indians hacer that section 
should ‘‘remain inalienable for a period of five years from 
the date of the patent.’’ In Baker v. Hammett, the lan- 
guage in question was that contained in § 16 of the Supple- 
mental Creek Agreement (Act of June 30, 1902, c. 1828, 
32 Stat. 500, 503), to the effect that lands allotted to 
citizens should ‘not be alienated ‘‘before the expiration of 
five years from the date of the approval of this supple- 
mental agreement.’’ In each case the statute contem- 
plated a vesting of title accompanied with a prohibition 
of alienation during a specified period, and it was held 
that the initial date should be included in-the computation 
because, but for the restriction, the land might have been 
alienated on that date. Here the restriction upon aliena- 
tion arose out of antecedent legislation, and continued 
until the effective approval by the Secretary of the Inte- 
rior of an appropriate finding by the Indian Agent. The 
approval was required to be, and in this case was, in 
writing, and we have to do merely with its interpretation. 
What, then, is the meaning of “‘effective thirty days from 
date’? Certainly this cannot be construed the same as if 
it read: ‘‘effective after thirty days from date.” Plain- 
tiffs in error, in argument, suppose it to have read: “‘effect- 
ive one day from date,” and ask whether in that event 
it would have become effective immediately upon being 
signed by the Secretary of the Interior. We answer 
“No,” but that it would have become effective on the 
following day, that is, on the first day after its date. By 
like reasoning, the order as written became effective on the 
thirtieth day after its date, that is to say, on April 25th, 
and enabled the allottee to make a valid conveyance on 
that day. 

; Judgment affirmed. 
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McCOACH, COLLECTOR OF INTERNAL REV- 
ENUE, v. INSURANCE COMPANY OF NORTH 
AMERICA. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE | 
-THIRD CIRCUIT. 


No. 475. Argued March 14, 1917.—Decided June 11, 1917. 


A fire and marine insurance company in Pennsylvania is not required 
to maintain a reserve against unpaid losses by the law of that State 
(P. L. 1911, p. 607), and, therefore, amounts added by it to such a 
reserve may not be deducted in determining the company’s taxable 
net income under § 38 of the Federal Corporation Excise Tax Act 
of August 5, 1909, c. 6, 36 Stat. 11, 112. 

224 Fed. Rep. 657, reversed: 


THE case is stated in the opinion. 
\ 
Mr. Assistant Attorney General Wallace for petitioner. 


Mr. B. F. Pepper, with whom Mr. G. W. Pepper and 
Mr. Bayard Henry were on the brief, for respondent. 


Mr. Justice Pitney delivered the opinion of the court. 


This was an action brought by respondent, a fire and 
marine insurance company of the State of Pennsylvania, 
to recover a part of the excise taxes exacted of it forthe | 
years 1910 and 1911 under the Act of August 9, 1909, 
c. 6, § 38, 36 Stat. 11, 112. As the case comes here, only 
two items are in dispute, one for each of the years men- 
tioned, representing the tax upon amounts added in each 
‘of those years to that part of what are called its ‘‘reserve 
funds” that is held against accrued but unpaid losses. 

The act imposed upon every insurance company organ- 
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ized. under the laws of the United States or of any State 
an annual excise tax with respect to the carrying on or 
doing business, equivalent to one per centum upon its 
entire net income over and above $5,000, with exceptions 
not here pertinent. The second paragraph of § 38 pro- 
vided: ‘‘Such net income shall be ascertained by deducting 
from the gross amount of the income of such . . . in- 
surance company . . . (second) all losses actually 
sustained within the year and not compensated by in- 
surance or otherwise, including a reasonable allowance for 
depreciation of property, if any, and in the case of in- 
surance companies the sums other than dividends, paid 
within the year on policy and annuity contracts and the 
net addition, if any, required by law to be made within the 
year to reserve funds.” 

The italics indicate the particular words upon which 
the controversy turns; the question being whether, within 
the meaning of the act of Congress, ‘‘reserve funds,” with 
annual ‘or occasional additions, are ‘‘required by law,” 
in Pennsylvania, to be maintained by fire and marine 
insurance companies, other than the ‘‘ unearned premium’’ 
or “‘reinsurance reserve,” known to the general law of 
insurance. 

'The District Court rendered a judgment in plaintiff’s 
favor, excluding however the disputed items (218 Fed. 
Rep. 905); on plaintiff’s writ of error the Circuit Court of 
Appeals reversed this judgment, with instructions to 
allow the claim in full (224 Fed. Rep. 657); and the case 
was brought here by writ of certiorari. 

Plaintiff was chartered by a special act, but is subject 
to the state insurance law. Its business is confined to fire 
and marine insurance. 

The law of Pennsylvania (Act of June 1, 1911, P. L. 
607, 608) creates a State Insurance Commissioner with 
supervisory control over the companies; provides in § 4 
that he shall see that all the laws, of the Commonwealth 


McCOACH v. INSURANCE CO. OF N. AMER. 587 
244 U.S. Opinion of the Court. 


respecting insurance companies are faithfully executed, 
authorizing him to make examinations, to have access to 
all the books and papers of any company, to examine 
witnesses relative to its affairs, transactions, and condi- 
tion, to publish the result of his examination when he 
deems it for the interest. of the policy-holders te dco so, 
and to suspend the entire business of any company during 
its non-compliance with any provision of law obligatory 
upon at, or whenever he shall find that its assets are in- 
sufficient to justify its continuance in business; and when- 
ever he finds any company to be insolvent or fraudulently 
conducted, or its assets insufficient for the carrying on of 
its business, he is to communicate the facts to the Attor- 
ney General. By §15 every insurance company is re- 
quired to file annual statements with the commissioner, 
upon blank forms to be furnished by him such as shall seem 
to him best adapted to elicit a true exhibit of their financial 
condition. Sections 7, 8, and 9, set forth in the margin,‘ 





1 Section 7. In determining the liabilities upon its contracts of in- 
surance of any insurance company other than life insurance, and the 
amount such company should hold as a reserve for reinsurance, he shall, 
for casualty insurance companies, charge one-half of the premium on 
all annual policies written within one.year, and on policies written for 
more than one year he shall charge one-half of the current year’s 
premiums, plus the whole of the premiums for subsequent years. For 
fire insurance companies he shall charge fifty per centum of the pre- 
miums written in their policies upon all unexpired risks that have one 
year, or less than one year, to run, and a pro rata of all premiums on 
risks having more than one year to run; on perpetual policies he shall 
charge the deposit received, less a surrender charge of not exceeding 
ten per centum thereof. For marine and inland risks he shall charge 
fifty per centum of the premium written in the policy upon yearly 
risks, and the full amount of the premium written in the policy upon 
all other marine and inland risks not terminated. 

Section 8. He shall, in calculating the reserve against unpaid losses 
of casualty companies, other than losses under liability policies, set 
down by careful estimate in each case the loss likely to be incurred 
against every claim presented, or that may be presented in pursuance 
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make specific provisions for ascertaining the reserve for 
different classes of companies other than life insurance 
companies. Another act of the same date (P. L. 1911, 
-p. 599) provides for judicial proceedings at the instance 
of the insurance commissioner looking to the dissolution 
of insolvent and delinquent companies. Its provisions 
need not. be quoted. 

A previous act (April 4, 1873, P. L. 20, 22), required a 
specific reinsurance reserve against unexpired risks on 
fire, marine, and inland policies. The Act of 1911, just 
quoted, requires the maintenance of a substantially sim- 
ilar reserve; and, with respect to casualty companies and. 
these only, that a reserve be maintained against unpaid 
losses, based upon the amount of claims presented. The 
reference in § 9 to ‘‘reinsurance and loss reserves, as above 
defined”’ is limited by what precedes it; and the section 
deals not alone with “‘reserves,’”’ but requires ‘‘all other 
debts and claims” to be accounted as liabilities. 

It appears that under this legislation, and under pre- 
vious statutes in force since 1873, the insurance commis- 
sioner has required plaintiff and similar companies to 
return each year, as an item among their liabilities, the 
net amount of unpaid losses and claims, whether actually 
adjusted, in process of adjustment, or resisted. And, 
although this practice has not been sanctioned by any 
decision of the Supreme Court of the State, it is relied 
upon as an administrative interpretation of the law. 





of notice from the insured of the occurrence of an event that may re- 
sult in a loss; and the sum of the items so estimated shall be the total 
amount of the reserve. kK 

Section 9. Having charged as a liability the reinsurance and loss 
reserves, as above defined for insurance companies of this Common- 
wealth other than life, and adding thereto all other debts and claims 
against the company, the Commissioner shall, in case he finds the cap- 
ital of the company impaired twenty per centum, give notice to ithe 
company to make good the capital within sixty days. . . . 
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Conceding full effect to: this, it still does not answer the 
question whether the amounts required to be held against 
unpaid losses, in the case of fire and marine insurance com- 
panies, are held as ‘‘reserves,” within the meaning of the 
Pennsylvania law or of the act of Congress, however they 
may be designated upon the official forms. As already 
appears, the Pennsylvania act specifically requires debts 
and clainis of all kinds to be included in the statement 
of liabilities, and treats them as something distinct from 
reserves. The object is to exercise abundant caution to 
maintain the companies in a secure financial position. 

The act of Congress, on the other hand, deals with 
reserves not particularly in their bearing upon the sol- 
vency of the company, but as they aid.in determining 
what part of the gross income ought to be treated as net 
income for purposes of taxation. There is a specific pro- 
vision for deducting ‘‘all losses actually sustained within 
the year and not compensated by insurance or otherwise.” » 
And this is a sufficient indication that losses in imme- 
diate contemplation, but not as yet actually sustained, 
were not intended to be treated as part of the reserve 
funds; that term rather having reference to the funds 
ordinarily held as against the contingent liability on out- 
standing policies. 

In our opinion the reserve against unpaid losses is not 
“required by law,” in Pennsylvania, within the meaning 
of the act of Congress. 

It results that the judgment of the Circuit Court of 
Appeals should be reversed and that of the District Court 


affirmed. 
Reversed. 


Tre Cuter Justice and Mr. Justice McKenna 
dissent. 


Mr. Justice McReynoLps took no part in the con- 
sideration or decision of this case. 
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OF THE STATE OF WASHINGTON, ET AL. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR’ THE EASTERN DISTRICT OF WASHINGTON. 


No.:273. Argued May 7, 1917.—Decided June 11, 1917. 


The business of securing honest work for the unemployed in return for 
an agreed consideration is a useful and legitimate business which, 
though subject to regulation under the state police power, cannot 
be forbidden by an act of a State without violating the guaranty of 
liberty secured by the Fourteenth Amendment. 

A law forbidding employment agents from receiving fees from the 
workers for whom they find places in effect destroys their occupation 
as agents for workers, and cannot be sustained upon the ground that 
the fees may be charged against employers. 

Washington Initiative Measure Number 8 (popularly known as “The 
Employment Agency Law,”) as construed by the Supreme Court of 
the State, is contrary to the Fourteenth Amendment. 

Decree of the District Court reversed.! 


THE case is stated in the opinion. 


Mr. Dallas V. Halverstadt, with whom Mr. Samuel H. 
Piles, Mr. Edward J. Cannon and Mr. George Ferris were 
on the briefs, for appellants. 


Mr. L. L. Thompson, Assistant Attorney General of the 
State of Washington, with whom Mr. W. V. Tanner, 
Attorney General of the State of Washington, was on the 
brief, for appellees. 

-_ 

1 By an order of the District Court, the majority and minority opin- 


ions in Wiseman v. Tanner, 221 Fed. Rep. 694, were adopted in this 
case, 
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Mr. Justice McReyno ps delivered the opinion of the 
court. 


Initiative Measure Number 8—popularly known as 
“The Employment Agency Law’—having been sub- 
mitted to the people of Washington at the general election, 
received a majority vote and was thereafter declared a 
law, effective December 3, 1914, as provided by the state 
constitution. (Laws of Washington, 1915, 1.) It follows: 

‘Be it enacted by the People of the State of Washington: 

‘‘Section 1. The welfare of the State of Washington de- 
pends on the welfare of its workers and demands that they 
be protected from conditions that result in their being 
liable to imposition and extortion. 

“The State of Washington therefore exercising herein 
its police and sovereign power declares that the system 
of collecting fees from the workers for furnishing them 
with employment, or with information leading. thereto, 
results frequently in their becoming the victims of im- 
position and extortion and is therefore detrimental to the 
welfare of the state. 

“Section 2. It shall be unlawful for any employment 
agent, his representative, or any other person to demand 
or receive either directly or indirectly from any person 
seeking employment, or from any person on his or her 
behalf, any remuneration or fee whatsoever for furnishing 
him or her with employment or with information leading 
thereto. 

‘‘Qection 3. For each and every violation of any of the 
provisions of this act the penalty shall be a fine of not more 
than one hundred dollars and imprisonment for not more 
than thirty days.” 

In Huntworth v. Tanner, 87 Washington, 670, the 
Supreme Court held school teachers were not “workers” 
within the quoted measure and that it did not apply to 
one conducting an agency patronized only by such teachers 
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and their employers. And in State v. Rossman, 93 Wash- 
ington, 530, the same court declared it did not in fact 
prohibit employment agencies since they might charge 
fees against persons wishing to hire laborers; that it was 
a valid exercise of state power; that. a stenographer and 
book-keeper is a ‘‘worker”; and that one who charged 
him a fee for furnishing information leading to employ- 
ment violated the law. 

As members of co-partnerships and under municipal 
licenses, during the year 1914 and before, appellants were 
carrying on in the City of Spokane well established 
agencies for securing employment for patrons who paid 
fees therefor. November 25, 1914, in the United States 
District Court, they filed their original bill against W. V. 
Tanner, Attorney General of the State, and George H. 
Crandall, Prosecuting Attorney for Spokane County, 
asking that Initiative Measure Number 8 be declared void 
because in conflict with the Fourteenth Amendment, 
Federal Constitution, and that the defendants be per- 
petuaily enjoined from undertaking to enforce it. On 
the same day they presented a motion for preliminary 
injunction supported by affidavits which were subse- 
quently met by countervailing ones... Appellees there- 
after entered motions to dismiss the original bill be- 
cause: (1) ‘‘Said bill of complaint does not state facts 
sufficient to warrant this court.in granting any relief to 
the plaintiffs; (2) that plaintiffs have a plain, speedy 
and adequate remedy at law; (3) that this court has no 
jurisdiction over the persons of these defendants or either 
of them, or of the subject-matter of this action.” A tem-- 
porary injunction was denied. The motions to dismiss 
were sustained and a final decree to that effect followed. 

Considering the doctrine affirmed in Truaz v. Raich, 239 
U. 8. 33, and cases there cited, the record presents no 
serious question in respect of jurisdiction. 

The bill alleges ‘‘that the employment, business con- 
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sists in securing places for persons desiring to work”’ and 
unless permitted to collect fees from those asking assist- 
ance to such end the business conducted by appellants 
cannot succeed and must be abandoned. We think this 
conclusion is obviously true. As paid agents their duty 
is to find places for their principals. To act in behalf of 
those seeking workers is another and different service, 
although, of course, the same individual may be engaged 
in both. Appellants’ occupation as agent for workers can- 
not exist unless the latter pay for what they receive. To 
say it is not prohibited because fees may be collected for 
something done in behalf of other principals is not good rea- 
soning. The statute is one of prohibition, not regulation. 
“You take my house when you do take the prop that doth 
sustain my house; you take my life when you do take the 
means whereby [I live.” 

We have held employment agencies are subject to 
police regulation and control. ‘The general nature of 
the business is such that unless regulated many persons 
may be exposed to misfortunes against which the Legisla- 
ture can properly protect them,” Brazee v. Michigan, 241 
U. S. 340, 343. But we think it plain that there is nothing 
inherently immoral or dangerous to public welfare in act- 
ing as paid representative of another to find a position in 
which he can earn an honest living. On the contrary, 
such service is useful, commendable, and in great demand. 
In Spokane v. Macho, 51 Washington, 322, 324, the 
Supreme Court of Washington said: ‘‘It cannot be denied 
that the business of the employment agent is a legitimate 
business, as much so as is that of the banker, broker, or 
merchant; and under the methods prevailing in the modern 
business world it may be said to be a necessary adjunct 
in the prosecution of business enterprises.’ Concerning 
the same subject, Ex parte Dickey, 144 California, 234, 236, 
thé Supreme Court of California said: ‘‘The business in. 
which this defendant is engaged is not only innocent and 
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innocuous, but is highly beneficial, as tending the more 
quickly to sectire labor for the unemployed. There is 
nothing in the nature of the business, therefore, that in 
any way threatens or endangers the public health, safety 
or morals.” And this conclusion is fortified by the action 
of many States in establishing free employment agencies 
charged with the duty to find occupation for workers. 

It is alleged: ‘That plaintiffs have furnished positions 

for approximately ninety thousand persons during the 
last year, and have received applications for employment 
from at least two hundred thousand laborers, for whom 
they have been unable to furnish employment. 
That such agencies have been established and Eondaiad 
for so long a time that they are now one of the necessary 
means whereby persons seeking employment are able to 
secure the same.” A suggestion in behalf of the State 
that while a pursuit of this kind ‘‘may be beneficial to 
some particular individuals, or in specific cases, econom- 
ically it is certainly non-useful, if not vicious, because it 
compels the needy and unfortunate to pay for that which 
they are entitled to without fee or price, that is, the right 
to work,” while possibly indicative of the purpose held 
by thiosd who originated the legislation, in reason, gives 
it no support. 

Because abuses may, and probably do, grow up in 
connection with this business, is adequate reason for 
hedging it about by proper regulations. But this is not 
enough to justify destruction of one’s right to follow a 
distinctly useful calling in an upright way. Certainly 
there is no profession, possibly no business, which does 
not offer peculiar opportunities for reprehensible prac- 
tices; and as to every one of them, no doubt, some can be 
; found quite ready earnestly to maintain rat its suppres- 
sion would be in the public interest. Skillfully directed 
agitation might also bring about apparent condemnation 
of any one of them by the public. Happily for all, the 
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fundamental guaranties of the Constitution cannot be 
freely submerged if and whenever some ostensible jus- 
tification is advanced and the police power invoked. 

The general principles by which the validity of the 
chalienged measure must be determined have been ex- 
pressed many times in our former opinions. It will 
suffice to quote from a few. 

In Allgeyer v. Louisiana, 165 U. S. 578, 589, we held 
invalid a statute of Louisiana which undertook to prohibit 
a citizen from contracting outside the State for insurance 
on his property lying therein because it violated the liberty 
guaranteed to him by the Fourteenth Amendment. ‘The 
liberty mentioned in that amendment means not only 
the right of the citizen to be free from the mere physical 
restraint of his person, as by incarceration, but the term 
is deemed to embrace the right of the citizen to be free in 
the enjoyment of all his faculties; to be free to use them 
in all lawful ways; to live and work where he will; to earn 
his livelihood by any lawful calling; to pursue any liveli- 
hood or avocation, and for that purpose to enter into all - 
contracts which may be proper, necessary and essential 
to his carrying out to a successful conclusion the purposes 
above mentioned.” 

“Tf, looking at all the circumstances that attend, or 
which may ordinarily attend, the pursuit of a particular 
calling, the State thinks that certain admitted evils cannot 
be successfully reached unless that calling be actually 
prohibited, the courts cannot interfere, unless, looking 
through mere forms and at the substance of the matter, 
they can say that. the statute enacted professedly to pro- 
tect the public morals has no real or substantial relation 
to that object, but is a clear, unmistakable infringement 
of rights secured by the fundamental law.” Booth v. 
Illinois, 184 U. S. 425, 429. 

“Tt is also true that the police power of the State is not 
unlimited, and is subject to judicial review, and when 
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exerted in an arbitrary or oppressive manner such laws 
may be annulled as violative of rights protected by the 
Constitution. While the courts can set aside legislative 
enactments upon this ground, the principles upon which 
such interference is warranted are as well settled as is the 
right of judicial interference itself. The legislature being 
familiar with local conditions is, primarily, the judge of 
the necessity of such enactments. The mere fact that a 
court may differ with the legislature in its views of public 
policy, or that judges may hold views inconsistent with 
the propriety of the legislation in question, affords no 
ground for judicial interference, unless the act in question 
is. unmistakably and palpably in excess of legislative 
power. . . . If there existed a condition of affairs - 
concerning which the legislature of the State, exercising 
its conceded right to enact laws for the protection of the 
health, safety or welfare of the people, might pass the 
law, it must be sustained; if such action was arbitrary 
interference with the right to contract or carry on busi- 
ness, and having no just relation to the protection of the 
public within the scope of legislative power, the act must 
fail.” McLean v. Arkansas, 211 U.S. 539, 547, 548. 

“The Fourteenth Amendment protects the citizen in 
his right to engage in any lawful business, but it does not 
prevent legislation intended to regulate useful occupations 
which, because of their nature or location, may prove in- 
jurious or offensive to the public. Neither does it pre- 
vent a municipality from prohibiting any business which 
is inherently vicious and harmful. But, between the use- 
ful business which may be regulated and the vicious busi- 
ness which can be prohibited lie many non-useful occupa- 
tions, which may, or may not be harmful to the public, 
according to local conditions, or the manner in which 
they are conducted.” Murphy v. California, 225 U. S. 
623, 628. _ : 

We are of opinion that Initiative Measure Number 8 as 
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construed by the Supreme Court of Washington is arbi- 
trary and oppressive, and that it unduly restricts the 
liberty of appellants, guaranteed by the Fourteenth 
Amendment, to engage in a useful business. It may not 
therefore be enforced against them. 

The judgment of the court below is reversed and the 
cause remanded for further proceedings in conformity 
with this opinion. | 

Reversed. 


Mr. Justice McKenna dissents upon the ground that 
under the decisions of this court—some of them so late 
as to-require no citation or review—the law in question 
is a valid exercise of the pelice power of the State, directed 
against a demonstrated evil. 


Mr. Justice BRANDEIS, dissenting 


To declare the statute of a State, enacted in the exercise 
of the police power, invalid under the Fourteenth Amend- 
ment, is a matter of such seriousness that I state the 
reasons for my dissent from the opinion of the court. 

The statute of the State of Washington, commonly 
known as the ‘‘ Abolishing Employment Offices Measure” 
was proposed by Initiative Petition No. 8, filed July 3, 
1914, and was adopted November 3, 1914, at the general 
election; 162,054 votes being cast for the measure and 
144,544 against it. In terms the act merely prohibits the 
taking of fees from those seeking employment.’ 
lopersem? Ade: be lcios pret seed) ib eotiod enute tt tate Meds pene 

1“ An Act to prohibit the collection of fees for the securing of em- 
ployment or furnishing information leading thereto and fixing a penalty 
for violation thereof. 

“Be it enacted by the People of the State of Washington: 

“Section 1. The welfare of the State of Washington depends on the 
welfare of its workers and demands that they be protected from con- 
ditions that result in their being liable to imposition and extortion. 
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Plaintiffs, who are proprietors of private employment 
agencies in the City of Spokane, assert that this statute, 
if enforced, would compel them to discontinue business 
and would thus, in violation of the Fourteenth Amend- 
ment, deprive them of their liberty and property without 
due process of law. The act leaves the plaintiffs free to 
collect fees from employers; and it appears that private 
employment offices thus restricted are still carrying on 
business.’ But even if it should prove, as plaintiffs allege, 
that their business could not live without collecting fees 


“The State of Washington therefore exercising herein its police and 
sovereign power declares that the system of collecting fees from the 
workers for furnishing them: with employment, or with information 
leading thereto, results frequently in their becoming the victims of 
imposition and extortion and is therefore detrimental to the welfare 
of the state. 

“Section 2. It shall be unlawful for any employment agent, his rep- 
resentative, or any other person to demand or receive, cither directly 
or indirectly, from any person seeking employment, or from any person 
on his or her behalf, any remuneration or fee whatsoever for furnishing 
him or her with employment or with information leading thereto. 

“Section 3. For each, and every violation of any of the provisions of 
this act the penalty shall be a fine of not more than one hundred dollars 
and imprisonment for not more than thirty days.” 

The Supreme Court of Washington has twice passed upon the scope 
of the act; holding in Huntworth v. Tanner, 87 Washington, 670, that it . 
is not applicable to teachers and in State v. Rossman, 93 Washington, 
530, that it is applicable to stenographers and bookkeepers. 

1See Report of the State of Washington Bureau of Labor (1915-1916), 
pp. 120-1. 

‘The free agencies, we are pleased to be able to say, are growing in 
popularity, and while they do not advertise their business with the 
same thrift that the other fellows did, they are coming into general 
service. There are three services:of this kind: The private agency that 
receives all compensation from employens, either by the month, year, 
or per the service rendered; the federal agency, and the municipal 
agency; these latter two have offices in the larger places and are doing 
good work and the service is free to both employe and the employer. ' 
In the smaller cities and towns the federal is the prevailing agency and 
the postmaster of the place is usually the local representative.” 
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from employees, that fact would not necessarily render 
the act invalid. Private employment agencies are a busi- 
ness properly subject to police regulation and. control. 
Brazee v. Michigan, 241 U. 8. 340. And this court has 
made it clear that a statute enacted to promote health, 
safety, morals or the public welfare may be valid, although 
it will compel discontinuance of existing businesses in 
whole or in part. Statutes prohibiting the manufacture 
and sale of liquor present the most familiar example of 
such a prohibition. But where, as here, no question of 
interstate commerce is involved, this court has sustained 
also statutes or municipal ordinances which compelled 
discontinuance of such businesses as (a) of manufacturing 
and selling oleomargarine, Powell v. Pennsylvania, 127 
U. S. 678; (6) of selling digarettes, Austin v. Tennessee, 
179 U. 8S. 348; (c) of selling futures in grain or other 
commodities, Booth v. Illinois, 184 U. 8. 425; (d) of selling 
stocks on margin, Otis v. Parker, 187 U. 8. 606; (e) of 
keeping billiard halls, Murphy v. California, 225 U. S. 
623; (f) of selling trading stamps, Rast v. Van Deman & 
Lewis Co., 240 U. 8. 342, 368. 

These cases show that the scope of the police power is 
not limited to regulation as distinguished from prohibition. 
They show also that the power of the State exists equally, 
whether the end sought to be attained is the promotion 
of health, safety or morals or is the prevention of fraud or 
the prevention of general demoralization. “If the State 
thinks that an admitted evil cannot be prevented except 
by prohibiting a calling or transaction not in itself nec- 
essarily objectionable, the courts cannot interfere, un- 
less, in looking at the matter, they can see that it ‘is a 
clear, unmistakable infringement of rights secured by the 
fundamental law.’”’ Otis v. Parker, 187 U. 8. 606, 609; 
Booth v. Illinois, 184 U. 8. 425, 429. Or as it is so fre- 
quently expressed, the action of the legislature is final, 
unless the measure adopted appears clearly to be arbitrary 
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or unreasonable or to have no real or substantial relation 
to the object sought to be attained. Whether a measure 
relating to the public welfare is arbitrary or unreasonable, 
whether it has no substantial relation to the end proposed 
is obviously not to be determined by assumptions or by 
a priori reasoning. .The judgment should be based upon 
a consideration of relevant facts, actual or possible— 
Ex facto jus oritur. That ancient rule must prevail in order 
that we may have a system of living law. 

It is necessary to enquire therefore: What was the evil 
which the people of Washington sought to correct? Why 
was the particular remedy embodied in the statute 
adopted? And, incidentally, what has been the experience, 
if any, of other States or countries in this connection? 
But these enquiries are entered upon, not for the purpose 
of determining whether the remedy adopted was wise or 
even for the purpose of determining what the facts ac- 
tually were. The decision of sucli questions:-lies with 
the legislative branch of the government. Powell v. 
Pennsylvania, 127 U.S. 678, 685. The sole purpose of the 
enquiries is to enable this court to decide, whether in view 
of the facts, actual or possible, the action of the State of 
Washington was so clearly arbitrary or so unreasonable, 
that it could not be taken ‘‘by a free government without 
a violation of fundamental rights.” See McCray v. United 
States, 195 U.S. 27, 64. 


1. The Evils.) 


The evils with which the people of Washington were 
confronted arose partly from the abuses incident to the 


1 The evils incident to private employment agencies first arrested 
public attention in America about 1890. During the fifteen years 
preceding the enactment of the Washington law there were repeated 
investigations, official and unofficial, and there was much discussion 
and experimentation. See Free Public Employment Offices in the 
United States, U.S. Bureau of Labor Bulletin No. 68, p. 1; Statistics 
of ‘Unemployment and the Work of Employment Offices, U. ‘Ss. Bureau 
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system of private employment agencies and partly from 
its inadequacy. 

(a) The abuses. 

These are summarized in a report published by the 
United States Bureau of Labor in October, 1912,! thus: 

‘‘Private employment agencies, which charge a fee for 
their services, are found in every city of any size in the 
United States. The nature of their business is such as to 
make possible most iniquitous practices. Their patrons 
are frequently men and women with only a dollar or two, 
which they are eager to give up for the opportunity of 
earning more. They are often of small intelligence and 
easily duped. Stories of how these agencies have swindled © 
and defrauded those who, sought employment through 
them are heard universally Some of the more common 
of the fraudulent methods said to be used by these agencies 
are the following: 

‘1, Charging a fee and failing to make any effort to find 
work for the applicant. 

‘92. Sending applicants where no work exists. 

“*8. Sending applicants to distant points where no 
work or where unsatisfactory work exists, but whence the 
applicant will not return on account of the expense in- — 
volved. 

‘‘A. Collusion between the agent and employer, whereby 
~ the applicant is given a few days work and then discharged 
to make way for new workmen, the agent and employer 
dividing the fee. 

‘5. Charging exorbitant fees, or giving jobs to such 
applicants as contribute extra fees, presents, etc. 

“6. Inducing workers, particularly girls, who have been 
placed, to leave, pay another fee, and get a ‘better job.’ 


on 
of Labor Bulletin No. 109, p. 5; Subject Index of the U. 8. Bureau of 
Labor Statistics, Bulletin No. 174, pp. 85-87; Munro, Bibliography of 
Municipal Government, pp. 379-381. 

1 United States Bureau of Labor Bulletin No. 109, p. 36. 
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‘Other evils charged against employment agents are 
the congregating of persons for gambling or other evil 
practices, collusion with keepers of immoral houses, and 
the sending of women applicants to houses of prostitution; 
sometimes employment offices are maintained in saloons, 
with the resulting evils.”’ 

In the report to Congress of the United States Commis- 
sion on Industrial Relations, created by Act of August 23, 
1912, c. 351, 37 Stat. 415, which gave public hearings on 
the subject of employment offices, in May, 1914, the 
abuses are found to be as follows: ! 

‘23. There are many private employment agents who 
try to conduct their business honestly, but they are the 
exception rather than the rule. The business as a whole 
reeks with fraud, extortion, and flagrant abuses of every 
kind. The most common evils are as follows: 

‘‘Fees are often charged out of all proportion to the 
service rendered. We know of cases where $5, $9, $10, 
and even $16 apiece has been paid for jobs at common 
labor. In one city the fees paid by scrubwomen is at the 
rate of $24 a year for their poorly paid work. Then there 
is discrimination in the charges made for the same jobs. 
Often, too, men are sent a long distance, made to pay 
fees and transportation, only to find that no one at that 
place ordered men from the employment agent. A most 
pernicious practice is the collusion with foremen or Super- 
intendents by which the employment agent ‘splits fees’ 
with them. That is, the foreman agrees to hire men of a 
certain employment agent on condition that. one-fourth 
or one-half of every fee collected from men whom he hires 
be given to him. This leads the foreman to discharge men 
constantly in order to have more men hired through the 
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1 Final Report and Testimony submitted to Congress by the Com- 
mission on Industrial Relations created by the Act of August 23, 1912, 
64th Cong. Ist sess., Doc. 415, vol. I, pp. 109-111. See also vol. II, 
pp. 1165-1440. 
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agent and more fees collected. It develops the ‘three- 
gang’ method so universally complained of by railroad 
and construction laborers, namely, one gang working, 
another coming to work from the employment agent, and 
a third going back to the city. 

‘Finally; there is the most frequent abuse—misrep- 
resentation of terms and condition of employment. Men 
are told that they will get more wages than are actually 
paid, or that the work will last longer than it actually 
will, or that there is a boarding house when there really 
is an insanitary camp, or that the cost of transportation 
will be paid, when it is to be deducted from the wages. 
They are not told of other deductions that will be made 
from wages; they are not informed about strikes that may 
be on at the places to which they are sent, nor about other 
important facts which they ought to know. These mis- 
representations, it must be said, are often as much the 
fault of the employer as of the labor agent. Also the em- 
ployer will place his call for help with several agents, and 
each will send enough to fill the whole order, causing many 
to find no jobs. Labor agents and laborers alike are guilty 
of the misuse of free transportation furnished by em- 
ployers to prospective help. And it is true also that many 
applicants perpetrate frauds on the labor agents them- 
selves, as, for example, causing them to return fees when 
positions actually were secured. This is the result of the 
general feeling that the whole system of paying fees for 
jobs is unjust; and if they must pay in order to get work, 
then any attempt to get the fee back is justifiable.” 

(b) The Inadequacy. 

But the evils were not limited to what are commonly 
called abuses—like the fraud and. extortion described 
above. Even the exemplary private offices charging fees 
to workers might prove harmful, for the reason thus stated 
in the report to Congress of the United States Commission 
on Industrial Relations, cited supra. 
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“18. . . .. Investigations show, however, that in- 
stead of relieving unemployment and reducing irregularity, 
these employment agencies actually serve to congest the 
labor market and to increase idleness and irregularity of em- 
ployment. They are interested primarily in the fees they 
can earn, and if they can earn more by bringing workers 
to an already overcrowded city, they do so. Again, it 
is an almost universal custom among private employment 
agents to fill vacancies by putting in them people who are 
working at other places. In this way new vacancies are 
created and more fees can be earned. 

‘19. They also fail to meet the problém because they 
are so numerous and are necessarily competitive. With 
few exceptions, there is no co-operation among them. 
This difficulty is further emphasized by the necessity of . 
paying the registration fees required by many agencies; 
obviously the laborer can not apply to very many if he 

has to pay a dollar at each one. 

“20. The fees which private employment offices must 
charge are barriers which prevent the proper flow of labor 
into the channels where it is needed and are a direct in- 
fluence in keeping men idle. In the summer, when em- 
ployment is plentiful, the fees are as low as 25 cents, and 
men are even referred to work free of charge. But this 
must necessarily be made up in the winter, when work is 
scarce. At such times, when men need work most badly, 
the private employment offices put up their fees and keep 
the unemployed from going to work until they can pay 
$2, $3, $5, and even $10 and more for their jobs. This - 
necessity of paying for the privilege of going to work, and 
paying more the more urgently the job is needed, not 
only keeps people unnecessarily unemployed, but seems 
foreign to the spirit of American freedom and oppor- 
tunity. ar 

**21. An additional injustice inevitably connected with 
labor agencies which charge fees is that they must place 
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the entire cost of the service upon those least able to bear 
it. Employment agents say that employers will not pay 
the fees; hence they must charge the employees. Among 
the wage earners, too, however, those who are least in 
need and can wait for work, pay the least for jobs and even 
get them free, while those who are most in need make up 
for all the rest and pay the highest fees. The weakest 
and poorest classes of wage earners are therefore made to 
pay the largest share for a service rendered to employers, 
to workers, and to the public as well.” 


2. The Remedies. 


During the fifteen years preceding 1914 there had been - 
extensive experimentation ,in the regulation of private 
employment agencies. Twenty-four States had attempted — 
direct regulation under statutes often supplemented by 
municipal ordinances.! Nineteen States had attempted 
indirect regulation through the competition of state 
offices, and seven others through competition of municipal 


1 “Tt ig not necessary here to enter into the relative merits of gov- 
ernmental regulation and governmental operation. Suffice it to say 
that twenty-four States and the District of Columbia have attempted 
to regulate private employment agencies and have made a miserable 
failure of it. The business lends itself easily to fraud and imposition 
and it is far more true of the private agencies than of the public offices 
that they have been frauds as well as failures.” 

Public Employment Offices—W. M. Leiserson, 29 Political Science 
Quarterly (March, 1914), p. 36. ta 

“The United States possesses at the present time no adequate system, 
either state or national, for the regulation of private employment 
agencies, either from the point of view of the content of the laws, 
_ affording regulations of the business and restrictions as to how the 
business shall be carried on, or as to proper methods of enforcement.” 
[Labor Laws and Their Enforcement, edited by Susan M. Kingsbury 
(Boston, 1911), p. 366. See Chapter VI of this work for a study of the 
regulation of private employment agencies by Mabelle Moses, See also 
Chapter 663, Laws of 1913, State of Wisconsin.] 
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offices.1_ Other experiments in indirect regulation through 
competition were made by voluntary organizations, phil- 
anthropic, social and industrial.2. The results of those 
experiments were unsatisfactory. The abuses continued 
in large measure; and the private offices survived to a 
great extent the competition of the free agencies, public 
and private. There gradually developed a conviction 
that the evils of private agencies were inherent and in- 
eradicable, so long as they were permitted to charge fees 
to the workers seeking employment. And many believed 
that such charges were the root of the evil. 

On September 25, 1914, the American Association of 
Public Employment Offices adopted at its annual meeting 
the following resolutions: 

“Resolved, That this association go on record as favoring 
the elimination as soon as possible, of all private employ- 
ment agencies operating for a profit within the United 
States, and that it recommends to the consideration of 
the United States Commission on Industrial Relations 
and Congress and the various State legislatures legislation 
having this end in view.” 

The United States Commission on Industrial Relations 
declared in its report to Congress: * 

“24. Attempts to remove these abuses by regulation 
have been made in 31 States, but with few exceptions they 
have proved futile, and at most they have served only 
to promote a higher standard of honesty in the business 
and have not removed the other abuses which are inherent 


es ee (Se ge) Bees 
1 Proceedings of the Association of Public Employment. Offices 
(Sept. 25, 1914), U. S. Dep. of Labor, Bureau of Labor Statistics 
Bulletin No. 192, p. 61. 
? Unemployment and Work of Employment Offices, Bulletin of U.S. 
Bureau of Labor No. 109, pp. 5, 37 (Oct., 1912). 
' §Made in August, 1915, and cited supra, p. 602, note 1. Between 
1914 and this date six States had legislated on the subject. See Unem- 
ployment Survey, 1914-1915. 5 American Labor Legislation Review, 
p. 560. 
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in the system. Where the States and cities have spent 
much money for inspectors and complaint adjusters there 
has been considerable improvement in the methods of 
private employment agencies, but most of the officers 
in charge of this regulation testify that the abuses are in 
‘the nature of the business’ and never can be entirely 
eliminated. They therefore favor the total abolition of 
private labor agencies. This is also the common opinion 
among working people, and in the several States at- 
tants have already been made to accomplish this by 
law.” 

But the remedies proposed were not limited to the sup- 
pression of private offices charging fees to workers, and 
the extension of the systems of state and municipal 
offices. The conviction beeame widespread that for the 
solution of the larger problem of unemployment the aid 
of the Federal Government and the utilization and devel- 
opment of its extensive machinery was indispensable. 
During the seven years preceding 1914 a beginning had 
been made in this respect. The Immigration Act of 
February 20, 1907, c. 1134, 34 Stat. 898, 909, created 
within the Bureau of Immigration and Naturalization a 
Division of Information, charged with the duty of pro- 
moting ‘‘a beneficial distribution of aliens.” The services 
rendered by this division included, among others, some 
- commonly performed by employment agencies. While 
it undertook to place in positions of employment only 
aliens, its operations were national in scope. The Act 
of March 4, 1913, creating the Department of Labor, 
resulted in a transfer of the Bureau of Immigration, in- 
cluding the Division of Information, to that department. 
(37 Stat. 736.) By this transfer the scope of the division’s 
work was enlarged to correspond with the broad powers 
of the Labor Department. These were declared by Con- 
gress to be: “‘to foster, promote and develop the welfare of 
the wage earners of the United States, to improve their 
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working conditions, and to advance their opportunities for 
profitable employment.” 

Then its efforts ‘‘to distribute” (that is both to supply 
and. to find places for) labor were extended to include 
citizens as well as aliens; and much was done to develop 
the machinery necessary for such distribution. In the 
summer of 1914, and in part before the filing in the State 
of Washington of the proposal for legislation here in ques- 
tion, action had been taken by the Department of Labor 
which attracted public attention. It undertook to supply 
harvest hands needed in the Middle West and also to find 
work for the factory hands thrown out of employment 
by the great fire at Salem, Massachusetts, June 25, 1914.1 
The division was strengthened by co-operation with other 
departments of the Federal Government (Agriculture, 
Interior, Commerce, and the Post Office with its 60,000 
local offices) and with state and municipal employment 
offices.. As early as June 13, 1914, the United States De- 
partment of Labor had also sought the co-operation in” 
this work of all the leading newspapers in America in- 
cluding those printéd in foreign languages.” 





1 The fire was so extensive that the Congress appropriated $200,000 
for relief of all sufferers. Act of August 1, 1914, c. 223, 38 Stat. 681. 

? Annual Report of the Secretary of Labor, 1914, pp. 48-55; Monthly . 
Review of the U. 8. Bureau of Labor Statistics, July, 1915, p. 8; See 
also Annual Report of the Secretary of Labor, 1915, p. 36: “‘Inter- 
departmental coéperation—Through the codperation of the Post Office 
Department it became possible to bring to the aid of this labor- 
distribution service some 60,000 post offices and thereby to create a 
network of communication between employers needing help without 
knowing where to get it and workers wanting employment without - 
knowing where to find it. Either employer or workman may obtain 
at any post office in the United States a blank application supplied by 
this department which, after filling out and signing it, he may deposit 
in the mails anywhere free of postage.” ‘Employment bulletins — 
The bulletins contain a statement of unmatched applications, no matter 
what part of the country they may come from. It is not expected, of 
course, that applications for work of a minor character will ordinarily 
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3. Conditions mm the State of Washington. 


The peculiar needs of Washington emphasized the de- 
fects of the system of private employment offices. 

(a) The evils. 

The conditions generally prevailing are described in a 
report recently published by the United States Depart- 
ment of Labor, thus: ! 

“In no part of the United States perhaps is there so 
large a field for employment offices as in the Pacific States. 
As has been noted, industrial conditions there favor in- 
constancy of employment. Much of the business activity 
is based upon the casual, short-time job. This in itself 
means the frequent shifting of workers from place to place. 
And the shifting is the mofe difficult, as much of the work 
offered is in more or less remote districts of the coun- 
TYI00S,. en 
‘The necessity laid upon so many workers of constantly 
seeking new jobs opens a peculiarly fertile field for 
their exploitation by unscrupulous private employment 
agencies. There is much testimony to the fact and fre- 
quency of such exploitation. The most striking evidence 
of this is that in the State of Washington private agencies 
made themselves so generally distrusted that in 1915 their 
complete abolition was ordered by popular vote. : 

‘“‘Prior to 1914 there was practically no legislation re- 
garding private employment agencies, and there had been 
no attempt at State supervision of their conduct. But 


be matched by applications for workers of that kind from distant 
stations. It is assumed, however, that bulletined applications may 
possibly be matched through the codperation of near-by stations within 
a reasonable radius. The bulletins are also systematically sent to such 
newspapers as have indicated their desire to receive them for possible 
publication as news matter of interest to their respective readers.”’ 

1 Labor Laws and their Administration in the Pacific States. United 
States Department of Labor, Bureau of Labor Bulletin No. 211 (1917), 


pp. 17-18. 
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distrust of such agencies was constantly increasing and. 
culminated in the year mentioned in the passage by pop- 
ular initiative of an act aiming at the total suppression 
of all private employment agencies of the commercial 
type. ”? 

The reports of the Washington State Bureau of Tabor 
give this description: 

‘The investigations of the Bureau show that the worst 
labor conditions in the state are to be found on highway 
and railroad construction work, and these are largely 
because the men are sent long distances by the employ- 
ment agencies, are housed and fed poorly at the camps, 
and are paid on an average of $1.75 to $2.25 a day, out 
of which they are compelled to pay $5.50 to $7.00 per week 
for board, generally a hospital fee of some kind, always 
a fee to the employment agency and their transportation 
to the point where the work is being done. The conse- 
quence is that they usually have but little money left 
when the work is finished and if, as frequently happens, 
they work only a week or two and are then discharged 
they are in as bad ‘a situation as they were before they 
went to work, and sometimes worse, if they do not have 
enough money to get back to the place from which they 
started.” 1 

“That the honest toiler was their victim there is no 
question: not alone of a stiff fee for the information given 
but a systematic method was adopted in order to keep 
the business going. Managers of agencies and managers of 
jobs, their superintendents, foremen or sub-foremen, were 
in this scheme for fleecing the workingman. Men in large 
numbers would be sent to contract jobs and if on the rail- 
roads ‘free fare’ was part of the inducement, or perhaps 
the agency would charge a nominal fee if the distance was 
great and this, too, would become a perquisite of the 


1 Washington State Bureau of Labor. Report 1913-14, pp. 27-28. 
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bureau to finally go through the clearing house. In many 
cases men would be unsatisfactory, at least they would be 
told so, discharged in a few days and sent adrift as poor, 
may be poorer, than when they came there. New men 
would have to be secured, and thus the thing would go on 
revolving. So it went until at last it became so obnoxious 
that the public indignation was at length aroused, resulting 
in the passing of a law doing away with them.” ! 

The abuses and the inadequacy of the then existing 
system are also described by state officials in affidavits 
included in the record. 

(b) The remedies. 

Washington had not tried direct. regulation of private 
employment offices; but that method was being considered 
as late as 1912.2. Its people had had, on the other hand, 
exceptional opportunities of testing public employment 
offices. The municipal employment office established at 
Seattle in 1894 under an amendment of the city charter 
is among the oldest public offices in the United States. 
Takoma established a municipal office in 1904, Spokane 
in 1905 and Everett in 1908.3 The continuance and in- 
crease of these municipal offices indicate that their ex- 
perience in public employment agencies was at least 
encouraging. And the low cost of operating them was 
extraordinary. In Spokane the fees charged by private 
agencies ranged from $1 upward and were usually about 





1 Washington State Bureau of Labor. Report 1915-16, p. 120. 

2 Washington State Bureau of Labor, 1911-1912. Report of Com- 
missioner, p. 16; ‘‘It has been demonstrated that state control of em- 
ployment agencies is the most effective way to properly regulate them. 
I would earnestly recommend a state law similar to the one in Illinois 
that went into effect July 1, 1911, and has proven to be the best law 
for this purpose in this country.” 

3 The first free public employment office in the United States was 
the municipal agency established in Cleveland in 1890. Then followed 
(in 1893) the Los Angeles office. Bulletin of United States Bureau of 


Labor No. 68, p. 1 (Jan. 1907). 
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$2.‘ In the Seattle free municipal agency the cost of 
operation, per position filled, was reduced to a trifle over 
4 cents. The preliminary steps for establishing ‘‘ Dis- 
tribution Stations” under the federal system, including 
one at Seattle, had been taken before the passage of the 
Washington law.’ Later branch offices were established 
in thirteen other cities.4 





1 Washington State Bureau of Labor Report 1913-14, p. 291. 

W. D. Wheaton, Labor Agent.— The complaint against the private 
office is almost universal. The experience of this office is that private 
agencies charge all that the traffic will bear and that in hard times, when 
work is scarce and the worker poverty stricken, the fee is placed so 
high as to be almost prohibitive, ai:d the agencies take longer chances, 
sometimes sending men on only a rumor, depending on their financial 
straits to make it impossible to return. 

“The fees charged run from $1.00 for the poorest job of uncertain 
duration to as high as 10 per cent. of the first year’s salary in educa- 
tional lines, and 30 per cent. of the first month’s salary in office or 
mercantile lines. Most of the agencies catering to the better class of 
positions charge a registration fee which is worked to the limit—or 
rather without limit. Advertisements for attractive positions are placed 
with the newspapers and registration is made of all that apply, irrespec- 
tive of whether the position has been filled or not, and generally at a 
fee of $2.00 or more. This registration fee is always followed by a per- 
centage of the earnings when a position is secured, but only a small 
proportion of those registering are placed in positions. 

“The average charge per position in all agencies will run high, and 
yet the applicant cannot having a feeling of security in the position 
obtained for the reason that the great majority of private agencies are 
primarily interested in the fee and are not as careful in placing ap- 
plicants as they would be did the possibility of another fee not exist.” 

? United States Bureau of Labor Bulletin No. 109, p. 136. 

“The extremely low cost of each position filled is noteworthy, as is 
the large number of positions secured. A total of 37,834 positions were 
filled in 1906, and in 1909, 38,846. The cost per position was lowest in 
1906, only 4.03 cents. Only twice since 1897 has the average cost gone 
above 6 cents.” 

*See Report of Secretary of Labor, 1914, ». 51. 

‘ Aberdeen, Bellingham, Custer, Everett, Friday Harbor, Lynden, 
Noosack, North Yakima, Port Angeles, Port Townsend, Spokane, 
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4. The Fundamental Problem. 


The problem which confronted the people of Washing- 
ton was far more comprehensive and fundamental than 
that of protecting workers applying to the private agen- . 
cies. It was the chronic problem of unemployment— 
perhaps the gravest and most difficult problem of modern 
industry—the problem which, owing to business depres- 
sion, was the most acute in America during the years 1913 
to 1915.’ In the State of Washington the suffering from 
unemployment was accentuated by the lack of staple in- 
dustries operating continuously throughout the year and 
by unusual fluctuations in the demand for labor with 
consequent reduction of wages and increase of social un- 
rest.” Students of the larger problem of unemployment 
appear to agree that establishment of an adequate sys- 
tem of employment offices or labor exchanges ° is an in- 


Takoma, Walla Walla. Monthly Review of U. S. Labor Statistics, 
_ July, 1915, p. 9. See Report of Secretary of Labor, 1915, p. 36; 1916, 
p. 54. Hearings Committee on Labor, on H. R. 5783, to establish a 
National Employment Bureau. 64th Cong., Ist sess., February, 1916, 
p. 49. 

1 The Unemployment Crisis of 1914-1915, 5 American Labor Legis- 
lation Review, p. 475. j 

* Washington State Bureau of Labor Report, 1913-1914, pp. 13, 
16-17. Unemployment Survey, 5‘American Labor Legislation Review, 
482, 483 (1915). . 

3 Recent Advances in the Struggle against Unemployment, by Prof. 
Charles R. Henderson, 2 American Labor Legislation Review, 105, 
106 (1911).: “The point of starting ameliorative effort is the employ- 
ment agency or ‘labor exchange.’” 

“When we compare the ordinary employment office with the board 
of trade for cotton or grain, or with the bankers’ clearing-house, we 
begin to realize ‘how belated, rudimentary and primitive our present 
labor exchange is. Yet the issues at stake are quite as vital in the case 
of demand and supply in the labor market as in the stock and grain 
exchange.” 

A Problem of Industry, 4 American Labor Legislation Review, p. 211: 

“The labor market is unorganized, resulting in confusion, waste and 
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dispensable first step toward its solution. There is reason 
to believe that the people of Washington not only con- 
sidered the collection by the private employment offices 
of fees from employees a social injustice; ' but that they 
considered the elimination of the practice a necessary 


loss to employers and employees. It means suffering to individual 
workers and their families, a lowering of the standard of living, im- 
paired vitality and efficiency, and a tendency for the unemployed to 
become unemployable, dependent, degraded. In fact, the demoralizing 
effect of unemployment upon the individual is matched only by its 
wastefulness to society.” 

The Prevention of Unemployment, 5 American Labor Legislation 

Review, p. 176: 
_ “An essential step toward a solution of the prvblem of unemploy- 
ment is the organization of the labor market through a connected net- 
work of public employment exchanges. This is vitally important as a 
matter of business organization and not of philanthropy. It is of as 
much importance for the employer to find help rapidly and efficiently 
as it is for the worker to find work without delay. The necessity of 
organized markets is recognized in every other field of economic activ- 
ity, but we have thus far taken only timid and halting steps in the 
organization of the labor market. The peddling method is still, even 
in our ‘efficient’ industrial system, the prevalent-method of selling 
labor. Thus a purely business transaction is carried on in a most 
unbusiness-like, not to say medieval manner.” 

Public Employment Bureaus, Charles B. Barnes, 5 American Labor 
Legislation Review, p. 195: . 

“Unemployment is no longer intermittent in this country; it has 
come to be a chronic condition which needs to be'dealt with in a reg- 
ular and systematic manner. The first step in properly dealing with 
this situation is the establishing of a series of codperating public em- 
ployment bureaus.” 

The Unemployed in Philadelphia, Department of Public Works 
(1915), p. 118. 

What is done for the Unemployed in European Countries, U. 8. 
Bureau of Labor Bulletin No. 76, pp. 741-934; The British System 
of Labor Exchanges, U. 8. Bureau of Labor Statistics, No. 206. 

1 Washington State Employment Agency Referendum, by W. M. 
Leiserson, 33 Survey, 87 (October 24, 1914): 
~ “Any one who knows the employment agency business and every 
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preliminary to the establishment of a constructive policy 
for dealing with the subject of unemployment.! 

It is facts and considerations like these which may have 
led the people of Washington to prohibit the collection 
by employment agencies of fees from applicants for work. 
And weight should be given to the fact that the statute 
has been held constitutional by the Supreme Court of 
Washington and by the Federal District Court (three 
judges sitting)—courts presumably familiar with the 
local conditions and needs. 

In so far as protection of the applicant is a specific pur- 


one who has tried_earnestly to regulate private agencies will testify 
to the futility of regulation. . 

“But the inherent justice of the proposed Washington act can be 
shown in a better way. Ask the employment agent to whom he ren- 
dered the service and he will answer ‘to employer and to employe.’ 

““Then why don’t you charge the employer?’ 

““*Tt is impossible. If we depended upon employers for our fees, we 
would have to go out of business. They simply will not pay.’ 

“‘Every time this question is put to employment agents the answer is 
the same: ‘We charge the worker because we can get the fee from him 
and we cannot get it from the employer.’ 

“This is the downright wrong against which Washington initiative 
No. 8 is directed.” = 

1 General Discussion on Unemployment, 5 American Labor Legisla- 
tion Review, p. 451; T. S. McMahon, Univ. of Washington. 

“The people of the state of Washington are not indifferent to the 
problem of unemployment nor do they show any tendency to offer 
charitable panaceas as a permanent remedy. They are trying to work 
out some constructive policy, and as a preliminary step have made it 
illegal for employment offices to charge fees for jobs. 

“A bill will be presented to the next legislature for the establishment 
of a network of public employment offices all over the state. This will 
make possible the complete organization of the lalyor market, which we 
hope is the first step toward the organization of industry itself. 

“The aggressive attitude of the leaders among the workers has im- 
pressed upon the mind of the people the fact that the problem will have 
to be met in another way than by providing food and clothing for a 
period of distress such as we are passing through at the present time. — 

“‘T believe that this attitude on the part of the working people, which 
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pose of the statute—a precedent was furnished by the 
Act of Congress, December 21, 1898, 30 Stat. 755, 763 
(considered in Patterson v. Bark Eudora, 190 U. S. 169) 
which provides, among other things: 

‘If any person shall demand or receive, either directly 
or indirectly, from any seaman or other person seeking 
employment as seaman, or from any person on his behalf, 
any remuneration whatever for providing him with em- 
ployment, he shall for every such offence be liable to a 
penalty of not more than one hundred dollars.” 

In so far as the statute may be regarded as a step in the 
effort to overcome industrial maladjustment and unem- 
ployment by shifting to the employer the payment of fees, 
if any, the action taken may be likened to that embodied 
in the Washington Workmen’s Compensation Law (sus- 
tained in Mountain Timber Co. v. Washington, 243 U. S. 
219) whereby the financial burden of industrial accidents 
is required to be borne by the employers. 

As was said in Holden v. Hardy, 169 U. S. 366, 387: 

in view of the fact that from the day Magna 
Charta was signed to the present moment, amendments 
to the structure of the law have been made with increasing 
frequency, it is impossible to suppose that they will not 
continue, and the law be forced to adapt itself to new con- 
ditions of society, and, particularly to the new ‘relations 
between employers and employés as they arise.’ 

In my opinion, the judgment of the District Court 
should be affirmed. 


Mr.. Justice Hotmes and Mr. Justice CLARKE concur 
in this dissent. 


is characteristically western, will do more towards the solution of this 
‘problem than perhaps we, who discuss it in a theoretical way, can 
accomplish. They do have some plan of action, and some definite 
program. Hither we shall have to work out some program of ultimate 
solution of unemployment, or we will have to accept the solution they 
are offering us. The one they are offering us is socialism.” 
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AMERICAN EXPRESS COMPANY ET AL. v. STATE 
OF SOUTH DAKOTA EX REL. CALDWELL, AS 
ATTORNEY GENERAL OF THE STATE OF 
SOUTH DAKOTA, ET AL. 


ERROR TO THE SUPREME COURT OF THE STATE OF SOUTH 
DAKOTA. 


No. 902. Argued April 13, 1917.—Decided June 11, 1917. 


When the Interstate Commerce Commission finds that interstate rates 
are unduly discriminatory as compared with competitive intrastate 
rates and orders that the discrimination be abated, a further finding 
that the interstate rates are not unreasonable implies an authority 
to the carrier to maintain them and to raise the competitive intra- 
state rates to their level. 

But findings that such discrimination exists and that the interstate 
rates are reasonable do not necessarily imply a finding that the intra- 
state rates are unreasonable; both may be reasonable and yet produce 
discrimination, which is a relative matter. 

An order of the Interstate Commerce Commission directing carriers 
to desist from discriminating against interstate commerce by charging 
lower rates for local competitive intrastate traffic, may properly 
leave to the carriers discretion to determine whether the discrimina- 
tion shall be removed by lowering the interstate rates, or by raising 
the intrastate rates, or by doing both. 

Where the rates which a carrier seeks to alter, in avoiding the discrim- 
ination condemned by the Commission, are intrastate rates which 
have been fixed by state authority, the Commission’s order will 
justify the carrier only in so far as the order makes definite the 
territory or places to which it applies. 

In cases where the dominant federal authority is exerted to affect intra- 
state rates, it is desirable that. the orders of the Commission should 
be so definite as to the rates and territory to be affected as to pre- 
clude misapprchension. 

The territorial scope of the order of the Commission here involved is 
ascertained (the order being on its face somewhat indefinite) by 
referring from the order to the report accompanying and made part 
of it, and thence to the maps of the railroads over which the report 
states the appellant express companies operate. 
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A state law (Laws South Dakota 1911, c. 207, § 10, as amended by 
Laws, 1913, c. 304) providing that no advance of intrastate rates may 
be made except after 30 days’ notice filed with a board of railroad 
commissioners, and published; can not properly apply to changes in 
intrastate rates which a carrier seeks to make in obedience to an order 

of the Interstate Commerce Commission, to abate discrimination 
against interstate traffic. 

A suit by a State to enjoin carriers from advancing intrastate rates 
without first complying with state regulations will not be treated as 
a suit, beyond the jurisdiction of the state court, “to enforce, set 
aside, annul, or suspend in whole or in part” an order of the Inter- 
state Commerce Commission (see Commerce Court Act, c. 309, 
36 Stat. 539), where the Commission’s order covers the proposed 
advances in part only, is not mentioned in the bill and is not relied 
on im the answer as justifying them all. 

38 S. Dak. —,, modified and affirmed. 


TuE case is stated in the opinion. 


Mr. C. O. Bailey and Mr. Branch P. Kerfoot, with whom 
Mr. T. B. Harrison, Mr. J..H. Voorhees and Mr. C. W. 
Stockton were on the brief, for plaintiffs in error. 


Mr. Oliver E. Sweet, with whom Mr. Clarence C. Caldwell, 
Attorney General of the State of South Dakota, Mr. P. W. 
Dougherty and Mr. Byron S. Payne were on the brief, for 
defendants in error. 


Mr. Joseph W. Folk and Mr. Charles W. Needham, by 
leave of court, filed a brief as amici curie@ on behalf of the 
Interstate Commerce Commission. 


Mr. John Barton Payne, Mr. R. B. Scott and Mr. A. P. 
Humburg, by leave of court, filed a brief as amict curie 
on behalf of the Illinois Central Railroad Co. et al. 


Mr. Justice BranpDEIs delivered the opinion of the court. 


In 1912 the Interstate Commerce Commission entered 
upon a comprehensive investigation of express rates, 
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practices, accounts and revenues. Its report resulted 
in the establishment, on February 1, 1914; throughout 
the United States, of the so-called uniform zone and block 
system of rates in interstate transportation and the prompt 
adoption, in forty States, of the same system in intrastate 
transportation.2 South Dakota did not adopt the national 
system. It adheres to a schedule of maximum express 
charges, known as Distance Tariff No. 2, which was 
promulgated by its Board of Railroad Commissioners in 
1911, and which, on weighted average, is about forty per 
cent. lower than the zone and block system. Shippers of 
Sioux City, Iowa, complained that the differences be- 
tween these interstate and intrastate scales of rates re- 
sulted in unjust discrimination against them to the 
advantage of their South Dakota competitors. Proceed- 
ings to secure relief were brought by them before the 
Interstate Commerce Commission; and on May 23, 1916, 
its report and order were filed. Traffic Bureau of the Sioux 
City Commercial Club v. American Express Company, 39 
Lislok Seid OS apie 

This order,? couched in general terms, prohibited charg- 





1 In the Matter of Express Rates, Practices, Accounts and Revenues, 24 
I. C. C. 380; 28 I. C. C. 182. The order was modified in some respects 
in 1915; 35 1..C. C. 3. 

228 Ann. Rep. of Interstate Commerce Com., p. 26. 

3 “This case being at issue.upon complaint and answers on file, and 
having been duly heard and submitted by the parties, and full investiga- 
tion of the matters and things involved having been had, and the Com- 
mission having, on the date hereof, made and filed a report containing - 
its findings of fact and conclusions thereon, which said report is hereby 
referred to and made a part hereof: 

“Tt is ordered, That the above-named defendants, according as they 
participate in the transportation, be, and they are hereby, notified and 
required to cease and desist, on or before August 15, 1916, and there- 
after to abstain, from publishing, demanding, or collecting higher 
rates for the transportation of shipments by express between Sioux 
City, Iowa, and points in the state of South Dakota, than are contem- 
poraneously published, demanded, or collected for transportation 
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ing after August 15, 1916 (later extended to September 15, 
1916) ‘‘higher rates for the transportation of shipments by 
express between Sioux City, Iowa, and points in the State 
of South Dakota, than are contemporaneously 
demanded . . . for transportation under substan- 
tially similar circumstances and conditions for substan- 
tially equal distances between Sioux Falls, Mitchell, 
Aberdeen, Watertown and Yankton, South Dakota, on 
the one hand, and said points in the State of South Dakota 
on the other, which said relation of rates has been found 
by the Commission to be unjustly discriminatory.” 

The order made “‘the report containing its findings of 
fact and conclusions thereon” a part thereof; and the 
report makes clear that the order applied only to compet- 
itive territory, and that this is the southeastern section 
of South Dakota. The report also declared “that the 
South Dakota rates are too low to be made the measure 
of interstate rates between Sioux City and South Dakota 
points;” that the existing interstate rates ““‘have not been 
shown to be unreasonable”; that no reason has been 
presented for modifying them; and that the Commission 
is ‘under no doubt as to how the unjust discrimination 
found to exist should be corrected”; but the report did not 
expressly state that the intrastate rates should be raised, 
nor did it enumerate the competitive points in South 
Dakota to which the rate adjustment should apply. 

In July, 1916, the express companies conferred: in- 
formally with the Board of Railroad Commissioners about 
introducing in South Dakota complete intrastate tariffs 
corresponding with the zone‘ and block system scale, and 
also about introducing special tariffs on that basis covering 





under substantially similar circurustances and conditions for substan- 
tially equal distances between Sioux Falls, Mitchell, Aberdeen, Water- 
town, and Yankton, S. Dak., on the one hand, and said points in the 
state of South Dakota, on the o her, which said relation of rates has 
been found by the Commission to be unjustly discriminatory.” 
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rates between the cities of Sioux Falls, Mitchell, Aberdeen, 
Watertown and Yankton and all other points in the 
State. On August 5 the Board issued an order for a gen- 
eral investigation of express rates; and set for hearing on 
December 4, 1916, that investigation as well as the applica- 
tions to put into effect these special or general tariffs. 
In an opinion then filed, it said: 

‘The rates which shall be put into effect to remove the 
discrimination found by the Interstate Commerce Com- 
mission to exist in favor of jobbers at Aberdeen, Water- 
town, Sioux Falls, Mitchell and Yankton, and against 
Sioux City and its jobbers, have not yet. been determined. 
As these rates are to apply on intrastate traffic and be- 
tween stations and over dines wholly within this State, 
this commission [Board] is the proper tribunal to fix these 
rates. To permit the putting into effect of two systems 
of rates, one from the cities named and another from all 
other cities in the State, would create an intolerable 
situation.” 

On August 25, the express companies formally presented 
to the Board the special tariffs, to become effective. 
September 15. And on September 12, the Board formally 
refused to allow the same to be filed, and rejected them; 
‘among other reasons, because the “‘schedules have not 
been printed and published, and thirty days’ notice of the 
time when the said proposed classifications, tariffs, tables 
and schedules shall go into effect has not been given to the 
Board of Railroad Commissioners of the State of South 
Dakota, and to the public, as required by the provisions 
of Section 10 of Chapter 207 of the Laws of £911.” 

On the seme day the Attorney General of South Dakota 
and the Board of Railroad Commissioners brought an 
original proceeding in the Supreme Court of the State 
against the American Express Company and Wells Fargo 
& Company to enjoin them from putting into effect the 
special tariffs covering. all their rates within the State to 


622 OCTOBER TERM, 1916. 


Opinion of the Court. 244 U.S. 


and from the five cities named; and a restraining order 
was issued. The defendants complied with the restraining 
order; but filed an answer in which they set up the order 
of the Interstate Commerce Commission, and alleged that 
about August 15 they published certain express rate tables, 
but that ‘‘all rates for the carriage of express matter in- 
trastate throughout the State of South Dakota were left 
the same as provided in the South Dakota Express Dis- 
tance Tariff No. 2, Exhibit A hereto, excepting the rates 
to and from the cities of Sioux Falls, Aberdeen, Water- 


-town, Mitchell and Yankton, and other South Dakota 


points; that to the business between said cities 

and other South Dakota points there were applied the 
rates prescribed by the Interstate Commerce Commission, 
as hereinbefore set forth, for interstate traffic between 
points within and points without the State of South 
Dakota; that excepting for’ the application of the Inter- 
state Commerce Commission rates to traffic to and from 
said cities . . . no changes were made in the express 
tariffs throughout the State of South Dakota, as the same 
had previously existed under the provisions of the South 


‘Dakota Distance Tariff No.2. . . .” 


There was in the answer no explicit allegation that no 
change in rates had been made except as required by the 
Commission’s order.? 

———$ 

1 The answer also alleged that shippers and organizations represent- 
ing the merchants of the five South Dakota cities had brought suit 
against these and other express companies in the District Court of the 
United States for the Northern District of Iowa to enjoin the enforce- 
ment of the order of the Interstate Commerce Commission and the 
putting into effect of the special tariffs above referred to; that on filing 
the bill an order of notice issued; that the United States and the Inter- 
state Commerce Commission appeared specially to object to the juris- 
diction of the court; and that on August 28, three judges sitting, an 
order was entered as follows: “the plaintiffs with leave of court offer 
their evidence in support of the application for a temporary writ of 
injunction and the court finds that upon the showing made the plain- 
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The plaintiffs demurred to the answer upon the ground 
that it did not state facts sufficient to constitute a defense 
to the suit. The demurrer was sustained and defendants 
having elected to stand on their answer, a perpetual in- 
junction was granted on December 5, which enjoined the 
express companies from putting into effect the special 
tariffs presented on August 25, ‘‘or any of the rates, fares 
or charges specified in said tables between the cities: of 
Aberdeen, Mitchell, Sioux Falls, Watertown or Yankton 
in the State of South Dakota and other stations of said 


express companies in said State .. . or . 
charges greater . . . than the maximum rates 
of . . . Distance Tariff No. 2 . . . unless or 


until a schedule of express rates shall have first been sub- 
mitted to the Board of Railroad Commissioners of the 
State of South Dakota and have been regularly approved 
and allowed by said board in conformity to the laws of the 
State of South Dakota.” ! . 

A petition for writ of error to this court was allowed 
December 11, 1916. The record was filed here January 27, © 
1917, and included in it is the opinion of the Supreme 
Court of South Dakota filed in the cause January 20, 1917. 
The reasons there given for holding that the order of the 
Interstate Commerce Commission is no justification for 
disregarding the order of the Board of Railroad Commis- 
sioners of South Dakota embody in substance the argu- 
ment made here on behalf of the State’s officials. 





tiffs would not be entitled to a temporary writ of injunction and there- 
fore declines to pass on the plea to the jurisdiction. . . .” See also 
Brown Drug Co. v. United States, 235 Fed. Rep. 603. 

1 On December 5, 1916, the defendants had also applied for dissolu- 
tion of the restraining order, alleging, among other things, that the 
United States had instituted suit against them in the District Court of 
the United States for the Southern District of New York to recover 
the penalties prescribed by Congress, to wit, $5,000 a day for failure 
to comply with the order of the Interstate Commerce Commission; 
and that they were liable to further suits. 
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1. The nature of the Interstate Commerce Commission’s 
order. 

In its specific direction the order merely prohibits 
charging higher rates to and from Sioux City than to and 
from the five South Dakota cities. It could be complied 
with (a) by reducing the interstate rates to the South 
Dakota scale or (b) by raising the South Dakota rates 
to the interstate scale or (c) by reducing one and raising 
the other. until equality is reached in an intermediate 
scale. The report (which is made a part of the order) 
contains, among other things, a finding that the interstate 
rate which was prescribed by the Commission was not 
shown to be unreasonable. This finding gives implied 
authority to the express companies both to maintain their 
interstate rates and to raise, to their level, the intrastate 
rates involved. The Shreveport Case (Houston, East & 
West Texas Ry. Co. v. United States), 234 U. S. 342. For, 
if the interstate rates are maintained, the discrimina- 
tion can be removed only by raising the intrastate 
rates. ; 

But the finding that discrimination’ exists and that the 
interstate rates are reasonable does not necessarily imply 
a finding that the intrastate rates are unreasonable. 
Both rates may lie within the zone of reasonableness and 
yet involve unjust discrimination. Interstate Commerce 
Commission v. Baltimore & Ohio R. R. Co., 145 U. 8. 263, 
277. Proceedings to remove unjust discrimination are 
aimed directly only at the relation of rates. If in such a 
proceeding an-unreasonable rate is uncovered and that 
rate made reasonable, it.is done as a means to the end 
of removing discrimination. The correction is an incident 
merely. 

2. The power of the Interstate Commerce Commission. 

The Supreme Court of South Dakota declares: 

‘If the purported order of the Commission does, in any 
respect, regulate intrastate commerce, it is to that extent 
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void owing to the Commission’s want of jurisdiction over 
the subject-matter.” 

That court denies not only the intent of Congress to con- 
fer upon the Commission authority to remove an existing 
discrimination against interstate commerce by directing 
a change of an intrastate rate prescribed by state author- 
ity; but denies also the power of Congress under the Con- 
stitution to confer such power upon the Commission or to 
exercise it directly. The existence of such power and 
authority should not have been questioned since the deci- 
sion of this court in the Shreveport Case. 

It is also urged, that even if the Commission had power, 
under the circumstances, to order a change of the intra- 
state rates, the order in question was invalid, because the 
Commission instead of specifically directing the change 
undertook to give to the carrier a discretion as to how it 
should be done and as to the territory to which it should 
apply. The order properly left to the carriers discretion 
to determine how the discrimination should be removed; 
that is, whether by lowering the interstate rates or by — 
raising the intrastate rates or by doing both. In its gen- 
eral form the order is identical with that under considera- 
tion in the Shreveport Case. Where a proceeding to remove 
unjust discrimination presents solely the question whether 
the carrier has improperly exercised its authority to 
initiate rates, the Commission may legally order, in 
general terms, the removal of the discrimination shown, 
leaving upon the carrier the burden of determining also 
the points to and from which rates must be changed, in 
order to effect a removal of the discrimination. But where, 
as here, there is a conflict between the federal and the 
state authorities, the Commission’s order cannot serve 
as a justification for disregarding a regulation or order 
issued under state authority, unless, and except so far 
as, it is definite as to the territory or points to which it 
applies. For the power of the Commission is-dominant 
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only to the extent that the exercise is found by it to be 
necessary to remove the existing discrimination against 
interstate traffic. Still, certwm est quod. certum reddi 
potest. Whether the order here involved is definite, pre- 
sents a question of construction which will be considered 
later. . . 

3. The requirements of the state law. 

The South Dakota statute (1911, c. 207, § 10, as amended 
1913, c. 304) provides that.no advance in intrastate rates 
may be made except after thirty days’ notice to the Board 
of Railroad Commissioners by filing of schedules, and to 
_ the public by publication and posting in every office of 
the carrier in the State. The special tariff here in question, 
which was presented to the Board informally at confer- 
ences in July, was not formally offered for filing until 
August 25. It was, by its terms, to take effect Septem- 
ber 15; and notice to the public was not made as provided 
in the statute. But these provisions cannot be held to 
apply to changes in intrastate rates over which the Board 
has no control. The proper conduct of business would 
suggest the giving of some notice (as was done by the 
express companies in the instant case); but a valid, order 
of the Commission is, when applicable, a legal justification 
for disregarding a conflicting regulation of the state law— 
because the federal authority is dominant. 

4, The scope of the order. 

If the general words of the order are read sore they 
might perhaps be understood as applying to rates be- 
tween the five named South Dakota cities and all other 
“points” in South Dakota.. But the order explicitly 
makes the report which is filed therewith a part thereof; 
and the order itself also qualifies the general words used, 
by the clause: ‘‘which said relation of rates has been 
found by the Commission to be unjustly discriminatory.”’ 
. The report makes it thus pericetly clear that the order 
applies only to the ‘ “points” in competitive territory or, 
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as the Supreme Court expresses it, those ‘‘commercially 
tributary” both to the five cities and to Sioux City. That 
territory, as the report also shows, is the southeastern 
part of South Dakota; and as to this alone, the discrimina- 
tion was found to exist. The express companies were not 
warranted by anything in the order in extending the 
special tariffs of rates, to and from the five cities to include 
‘‘noints” in every part of the State. As to all rate ad- 
vances other than those in the competitive territory, 
their action: was unauthorized. 

It is urged on behalf of the state officials that the order 
does not show with the necessary precision to what 
“points” it applies; and that if not wholly void for in- 
definiteness, it at least cannot serve as a justification for 
failure to observe the regulations and orders imposed by 
authority of the State. In cases of this nature, where 
the dominant federal authority is exerted to affect intra- 
state rates, it is desirable that the orders of the Interstate 
Commerce Commission should be so definite as to the 
rates and territory to be affected as to preclude mis- 
apprehension. If an order is believed to lack definiteness 
an application should be made to the Commission for 
further specifications. But the order although less explicit 
than desirable is, when read in ‘connection with the rail- 
road map, not lacking in the requisite definiteness. As the 
order is limited to the relation of rates to and from Sioux 
City and to and from the five South Dakota cities ‘‘under 
substantially similar circumstances and conditions and for 
substantially equal distances,” and.the report states that 
the American Express Company operates ‘‘over the lines 
of the Chicago and Northwestern Railway Company and 
the Chicago, St. Paul, Minneapolis and Omaha Railway 
Company,” and that the Wells Fargo & Company op- 
erates “over the Chicago, Milwaukee and St. Paul Rail- 
way Company,” it furnishes the necessary data for -.ad- 
justing the rates in controversy. 
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5. The jurisdiction of the state court. 

It is urged that the Supreme Court of South Dakota 
erroneously assumed jurisdiction, because this proceeding 
is an attack upon an order of the Interstate Commerce 
Commission; that by the Act of Congress (36 Stat. 539, 
540, 543) exclusive power “‘to enjoin, set aside, annul, 
or suspend in whole or in part any order of the Interstate 
Commerce Commission”? was,vested in the Commerce 
Court; and that by the Act of October 22, 1913, abolishing 
that court (388 Stat. 219), the exclusive power was trans- 
ferred to the several District Courts. If this were a pro- 
ceeding professedly ‘‘to enjoin, set aside, annul, or sus- 
pend” an order of the Commission ‘‘in whole or in part,”’ 
a state court would obviously have no jurisdiction. The 
bill does not purport to attack, nor does it even refer to, 
any such order. It alleges only that the express companies 
propose “‘increases and advances” in charges for intra- 
state transportation, by introducing ‘‘existing interstate 
rates.” It is the answer which sets up the order of the 
Commission as a justification; and plaintiffs deny that it 
is such. Whether or not the state court has jurisdiction 
cannot, of course, depend upon the professed purpose of 
the proceeding nor upon the mere form of pleading. An 
order may be as effectively annulled by misconstruction 
as by avowedly setting it aside. But we have no occasion 
to determine in the instant case, under what circumstances 
and to what extent, the effect of orders of the Commission 
may be questioned in state courts. The answer does not 
allege that all the intrastate rates to and from the five 
cities which have been advanced were advanced in com- 
pliance with the order of the Commission. It alleges 
merely that the rates applied were those prescribed ‘for 
interstate traffic between points within and points without. 
the State of South Dakota”;! and it is clear that the 


1 The claim that the express companies attempted to make only those 
changes which were required to comply with the order of the Commis- 
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special tariffs here in question include advances of rates 
between the five cities and many “‘points”’ in the State 
to which the Commission’s order did not apply. It could 
not, therefore, afford a justification for putting into effect 
those intrastate rates without first making the publica- 
tion required by the state law and securing the approval 
of the State Board. These rates the Supreme Court of 
South Dakota had jurisdiction to enjoin, and the decree 
must be affirmed to that extent. It is also clear that the 
decree of the Supreme Court, in so far as it enjoined the 
express companies from advancing any intrastate rate 
to and from the five cities until the same shall have been 
approved by the South. Dakota Board of Railroad Com-: 
missioners, was erroneous So far as it extends to rates 
in the competitive territory as to which discrimination was 
found to exist, it must be modified and the injunction 
dissolved. With this modification the decree of the state 
court is affirmed and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. 

It ts so ordered. 

Mr. Justice McKenna dissents. . 





sion was first explicitly made in the petition for writ of error to this 
court. There was, however, in the motion filed December 5, to dissolve 
the restraining order, a general allegation that the express companies 
“‘were ordered to put into effect the rates restrained” by the state 


court.. 
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WASHINGTON RAILWAY & ELECTRIC COMPANY 
v. SCALA, ADMINISTRATRIX OF SCALA. 


ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA. 


No. 826. Argued May 8, 1917.—Decided June 11, 1917. 


The court has jurisdiction by writ of error to review this judgment of 
the Court of Appeals of the District of Columbia in a case arising 
under the Federal Employers’ Liability Act of April 22, 1908, 35 
Stat. 65, as amended April 5, 1910, 36 Stat. 291. 

Defendant was incorporated as an ordinary railway company (as dis- 
tinguished from a street railway company), with full powers of 
eminent domain, and owned a line of electric railway built largely 
on a private right of way from a terminus in the District of Columbia 
to a terminus in Maryland, which it operated as a common carrier 

_of passengers for hire between those termini. Held that it came 
within the Federal Employers’ Liability Act. 

If the declaration alleges that the injuries charged to defendant’s 
negligence caused plaintiff’s intestate to “suffer intense pain,” an 
amendment at trial adding that deceased endured “conscious pain 
and suffering” is but an elaboration of the existing statement, and 
is not open to the objection that it introduces a new cause of action 
barred by the two year limitation of the Federal Employers’ Liability 
Act. 

Maintaining a trolley pole closer to the track than others on the line, 
and so close that a conductor can not safely discharge his duties, 
affords ample ground for a finding of negligence by the jury. 

45 App. D. C. 484, affirmed. 


THE case is stated in the opinion. 


Mr. John 8. Barbour, for plaintiff in error, in support of 
the jurisdiction, contended that the various sections of the 
Employers’ Liability Act of 1908, with the amendments 
of 1910, were meant to constitute a single law operative 
throughout the Union, as is apparent upon their perusal. 
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Section 2 cannot be considered and administered alone. 
any more than can.§1. The other sections which co- 
ordinate with both are general in their nature and opera- 
tion, cannot be construed finally by one authority for the 
District of Columbia and by another for the country at 
large, and are not the result of the exercise of the power 
of Congress to govern the District but come from its 
power over interstate commerce. The construction of the 
other sections is involved in this case. Furthermore, 
plaintiff’s cause of action was based on § 1 as shown by the 
allegations of the surviving counts of the declaration and 
by the position assumed by her counsel in the court below. 
Even if § 2, taken by itself, could be treated-as a local law, 
the remaining sections are nevertheless parts of a general 
law. American Security & Trust Co. v. District of Colum- 
bia, 224 U. S. 491; Washington, Alexandria & Mt. Vernon 
Ry. Co. v. Downey, 236 U. S. 190; McGowan v. Parish, 
228 U.S. 312. 

It must be remembered that, in the Downey Case, while 
the liability sustained rested purely upon the plenary local 
power of Congress, the act was held applicable to the case 
of an employee engaged in interstate commerce because, 
as a local statute, it governed in the absence of legislation 
of a general character governing the subject. 

Appellant as a matter of law was not to be held a com- 
mon carrier by railroad within the meaning of § 1 of the 
Act of 1908. Its charter (29 Stat. 246), which was in 
evidence, expressly forbids it from operating steam cars, 
locomotives, or passenger or other cars for steam rail- 
ways. Other evidence also showed that it was chartered 
as a street railway company only and did business only 
as such. It carried no freight. 

The rule of construction is that, unless from the con- 
text a different meaning appears, the term ‘‘common 
carrier” applies only to carriers of property and not to car- 
riers of persons merely. New York Central & Hudson River 
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R. R. Co. v. Shirley, 120 N. Y. Supp. 192; Brewer v. Rail- 
way Company, 45 Hun, 595; Central Railroad of Georgia v. 
Lippman, 110 Georgia, 665; Bouvier; Hutchison on Car- 
riers, § 47; Greenleaf on Evidence, vol. 2, § 211. 

Assuming that a suburban street railway company 
operated by electricity and carrying passengers only is a 
common carrier, still it is not- a ‘‘railroad’’ within the 
meaning of the act. McLeod v. Chicago &c. Ry. Co., 125 
Iowa, 270; Fallon v. West End Street Ry. Co., 171 Mas- 
sachusetts, 249; Lundquist v. Duluth Street Ry. Co., 65 
Minnesota, 387; Funk v. St. Paul Street Ry. Co., 61 Min- 
nesota, 435; Sams v. St. Louis & Merrimac R. R. Co., 174 
Missouri, 53; Godfrey v. St. Louis Tourist Co., 107 Mis- 
souri, 193; Johnson v. Metropolitan Street Ry. Co., 104 
Mo. App. 588; Riley v. Galveston City Ry. Co.,13 Tex. 
Civ. App. 247; Norfolk Traction Co. v. Ellington, 108 
Virginia, 245. See Omaha & Council Bluffs Street Ry. Co. 
v. Interstate Commerce Commission, 230 U. S. 324; Hughes 
v. Indiana Traction Co. (Indiana), 105 N. E. Rep. 537. 

Omaha & Council Bluffs St. Ry. Co. v. Interstate Com- 
merce Commission, makes plain that the facts that a 
street railway does a suburban as well as an urban busi- 
ness, is operated by electricity instead of horse power and 
operates in part over a private right of way, do not give 
it the character of a ‘‘railroad” within these acts. United 
States v. Baltimore and Ohio S. W. Ry. Co., 226 U,,S.,14; . 
Kansas City &c. Ry. Co. v. McAdow, 240 U. 8.51; Spokane 
&e. Ry. Co. v. United States, 241 U. S. 344, and Same v. 
Campbell, id. 497, all had to do with roads operating be- 
tween cities, and carrying both passengers and freight 
after the manner of steam railroads, and competing with 
them—unlike the road of the plaintiff in error. 

At most the question of the character of appellant was 
one for the jury and not for peremptory instruction. 

The trial court erred in allowing a new ‘cause of action. 
to be introduced by amendment after the evidence had 
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all been taken and the witnesses discharged, especially 
one which was already barred by the limitation of the 
statute under which such cause of action was permitted 
to survive. The right of action for the conscious pain and 
suffering of the deceased based wholly on the Act of 1908, 
as amended in 1910, was not counted on nor damages 
claimed under it in the declaration. The distinction be- 
tween such a cause and the cause relied on prior to the 
amendment is clearly shown in Michigan Central R. R. 
Co. v. Vreeland, 227 U.S. 59; St. Louis, Iron Mountain & 
Southern Ry. Co. 'v. Craft, 237 U. S. 648; Garrett v. Louis- 
ville & Nashville R. R. Co., 235 U. S. 308; Gt. Northern 
Ry. Co. v. Capital Trust Co., 242 U. 8. 144. Under the 
declaration as originally’ drawn there was but a single 
cause of action asserted, namely, the action for pecuniary 
loss and damage resulting to the parents by reason of the 
untimely death of their son. The pleading could not 
justify a recovery under his surviving right of action. 
See Hurst v. Detroit City Railway, 84 Michigan, 539. It 
is contrary to the settled law to permit a cause of action 
which has been barred by limitation, and which is not 
even defectively pleaded, to be revived by an amendment 
relating back to the beginning of the action. 25 Cyc. 1308, 
31 id. 413; Nelson v. First Natl. Bank, 139 Alabama, 578; 
Mohr v. Lemle, 69 Alabama, 180; Whalen v. Gordon, 95 
Fed. Rep. 305; Schulze v. Fox, 53 Maryland, 37. 

Seaboard Air Line Ry. v. Renn, 241 U. 8. 290; Illinors 
Surety Co. v. Peeler, 240 U. 8. 214, and Missouri, Kansas 
& Texas Ry. Co. v. Wulf, 226 U. S. 570, are to be dis- 
tinguished as cases in which the amendments merely 
extended or amplified statements of causes of action al- 
ready set up. 

The plaintiff in error did not waive its right to plead the 
statute of limitations to the amended declaration by its 
failure to object to the first amendment. The court below 
disposed of this objection in its opinion, citing Union 
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Pacific Ry. Co. v. Wyler, 158 U. S. 285, in addition to 
which, see Atlantic Coast Line Ry. v. Burnett, 239 U. 8S. 
199, 201, holding that where a statutory right of action of 
this Kind 4 is given, to be asserted within a stated period, 
a plea of the limitation is unnecessary and the bar may be 
claimed under the general issue. 

Counsel also contended that there was a dearth of ev- 
idence of. conscious pain and suffering; St. Louis, Iron 
Mountain & Southern Ry. Co. v. Craft, 237 U. 8. 648; that 
the amendment failed to assert a claim for pain and suffer- 
ing in sufficient form; that allowance of the amendment 
. took defendant by Sur nFine and that evidence should have 
been taken on defendant’s plea of the statute of limitations 
to the amended declaration. They also made the points 
that there was no negligence on the part of the plaintiff; 
that, if there was, it was not the proximate cause and dece- 
dent assumed the risk; and that the trial judge erred in 
the instructions concerning some of these matters. 


Mr. Danwel W. O’ Donoghue, with whom Mr. Arthur A. 
Alexander was on the briefs, for the defendant in error, 
moved to dismiss the writ of error upon the ground that, 
as applied to this case, the Employers’ Liability Act of 
1908, as amended in 1910, should be regarded as a local 
act and not such a general law of the United States as 
when construed affords jurisdiction to this court to review 
a final judgment of the Court of Appeals of the District 
of Columbia, under Jud. Code, § 250, par. 6. American 
Security & Tr. Co. v. District of Columbia, 224 U. 8. 491. 
It was conceded in both courts below that the death of the 
employee occurred about a mile out in the country west- 
ward from that part of the City of Washington which is 
known as Georgetown, but within the limits of the District 
of Columbia. Whenever the injury occurs within the 
District the case is governed by § 2 of the Act of 1908. 
The same reasoning which induced the court in Washing- 
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ton, Alexandria & Mi. Vernon Ry. Co. v. Downey, 236 
U. S. 190, to hold that the Employers’ Liability Act of 
1906, as applied to the District, was local, holds good in 
respect of the Act of 1908. See Hl Paso & Northeastern Ry. 
Co. v. Gutierrez, 215 U. S. 87. The fact that the general 
-provision defining the application of the Act of 1908 is in 
one section ($1), while that declaring liability in the 
District and the Territories is placed.in a separate section 
(§ 2), makes the intention to regulate locally even clearer 
than it was in the Act of 1906, where both aspects were 
fused in one section. 

The injury having occurred in the District, the fact 
that it was also in the course of commerce between the 
District and the State of-Maryland does not bring the 
carrier within $1, because, as said in the Downey Case, 
supra, the test whether the statute is gentral or local de- 
pends on the source of the legislative power exerted, that 
is, whether it comes from the purely local power to govern 
the District or the power over interstate commerce, and 
whether in its general operation it was intended as a local 
law. See Gutierrez Case, supra, p. 97. 

If this court has jurisdiction by writ of error, the 
anomalous situation results that judgments of the Court 
of Appeals of the District in these cases may be reviewed 
here as of right, while the jurisdiction to review such judg- 
‘ments when rendered by the Circuit Courts of Appeal 
is cut off by the Act of September 6,,1916, 39 Stat. 726. 

The correct view is that § 1 of the Act of 1908 applies 
to interstate commerce to or from the District only when 
the injury occurs outside of the District. This is shown 
by the fact that § 2 does not employ the language of § 1, 
“in such commerce,’ but expressly provides that the 
carrier shall be liable to any employee ‘“‘suffering in- 
jury . . . in any of said jurisdictions.”’ 

When the case is governed by the local statute, namely, 
-§ 2 of the act, then necessarily §§ 3 to 9 are ancillary to and 
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become part of the local statute. In local cases, all sec- 
tions apply, except § 1; in an interstate case, where the 
injury occurs outside of the District, all sections except 
§ 2 apply. 
If the court should hold that the plaintiff in error is not 
a “common carrier by railroad” within the meaning of the 
Act of 1908, the case should be disposed of, not by reversal, 
but by dismissing the writ of error because the action then 
would be governed by the Employers’ Liability Act of 
1906. See Employers’ Liability Cases, 207 U. S. 497, and 
El Paso & Northeastern Ry. Co. v. Gutierrez, supra. The 
Act of 1908 expressly provides that the Act of 1906 shall 
not be thereby repealed, and under Washington, Alex- 
andria & Mt. Vernon Ry. Co. v. Downey, supra, the judg- 
ment in a case based on the earlier act would not be re- 
viewable here. 


Mr. Justice CLARKE delivered the opinion of the court. 


This case is before us on writ of error to the Court of 
Appeals of the District of Columbia, and we shall refer 
to the parties as they appeared in the trial court, the de- 
fendant in error as plaintiff and the plaintiff in error as 
defendant. 

On July 8, 1913, the plaintiff’s decedent was a conductor 
in the employ of the defendant, a common carrier of 
passengers by an electric railroad, with termini as here- 
inafter described, and when standing or moving along the 
“running or stepping board” of an open summer car, in 
the evening after dark, his body in some manner struck 
against one of the poles supporting the overhead wires 
and he was so injured that he died within an hour. 

The negligence charged in the third and fourth counts 
of the declaration on which the case was tried is the placing 
of the poles so close to the track that the decedent did 
not have a reasonably safe place in which to discharge 
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the duties required of him, and the allegations of these 
counts bring the case within the Federal Employers’ 
Liability Act, approved April 22, 1908, 35 Stat. 65, as 
amended April 5, 1910, 36 Stat. 291. 

A motion by the defendant in error to dismiss the writ 
of error for want of jurisdiction and a petition filed by the 
plaintiff in error for a writ of certiorari, both of which were 
postponed to the hearing on the merits, are denied. 

Coming to the merits of the case we are confronted with 
eighteen claims of error, which, however, resolve them- 
selves into but three of substance sufficient to call for 
attention; viz: 

(1) That the defendant in error at the time of the ac- 
cident was not a ‘‘commen carrier by railroad” within 
the meaning of the Federal Employers’ Liability Act of 
April 22, 1908. | 

(2) That the trial court erred in permitting the plain- 
tiff to amend her declaration on the trial, after all the 
testimony had been introduced, and at a time more than 
two years after the accident had occurred, by inserting a 
claim for ‘‘conscious pain and suffering” of the deceased. 

This amendment, it is claimed, in effect allowed a re- 
covery on a second and new cause of action after it was 
barred by the two years limitation of the act. 

(3) That the court erred in submitting the case to the 
jury for the reason that no substantial evidence of neg- 
ligence was introduced on the trial. 

Four acts of Congress, the first providing for the in- 
corporation of the defendant company and the other three 
amending the first, were introduced in evidence on the 
theory that they were private acts and otherwise would 
not be before this court. 

With these acts and the evidence and admissions shown 
in the record before us, it is clear that the defendant was 
incorporated as, and at the time of the accident com- 
plained of was, a railway company, not a street railway 
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company; that it had full powers of eminent domain; 
that at the time of the accident complained of it owned 
and operated a line of electric railway extending from 
a terminus within the District of Columbia to a terminus 
at Cabin John Creek, in the State of Maryland, a large 
part of the line being constructed on a private right of 
way, and that it was at that time a common carrier of 
passengers for hire between its termini. 

It is argued that under the decision in Omaha & Council 
Bluffs Street Ry. Co. v. Interstate Commerce Commission, 
230 U. 8. 324, the railway of the defendant was a street 
railroad and that therefore the defendant was not a 
‘“‘common carrier by railroad”? within the terms of the 
Act of 1908 as amended. That case dealt with a purely 
street railway in the streets of two cities, and the decision 
was that it was. not a ‘‘railroad” such as was intended 
to be placed under the jurisdiction of the Interstate Com- 
merce Commission by the Interstate Commerce Act of 
1887. The case is of negligible value in determining either 
the construction of the act we are considering in this case, 
or the classification of the defendant, which clearly enough 
is a suburban railroad common carrier of passengers 
within the scope of the Federal Employers’ Liability Act, 
as is sufficiently decided by United States v. Baltimore & 
Ohio Southwestern Ry. Co., 226 U.S. 14; Kansas City West- 
ern Ry. Co. v. McAdow, 240.U. 8. 51; Spokane & Inland 
Empire R. R. Co. v. United States, 241 U. S. 344, and 
Spokane & Inland Empire R. R. Co. v. Campbell, 241 
U. S. 497. 

This first claim of error of the defendant must be denied. 

Seven days before the case came on for trial, the court 
granted leave to the plaintiff, no objection being noted, 
to amend the fourth count of her declaration by add- 
ing the allegation that the injuries received by the de- 
ceased caused him to ‘‘suffer intense pain.” After all 
of the evidence had been introduced on the trial, the 


WASHINGTON RY. & ELEC: CO, v. SCALA. . 639 
244 U. 8. Opinion of the Court. 


court, immediately before charging the jury, permitted 
the plaintiff to further amend the third and fourth counts 
of her declaration by adding to each the allegation that 
the negligence of the defendant resulted in “conscious 
pain and suffering’ to the deceased. To the allowing 
of this last amendment the defendant objected, and the 
objection being overruled excepted, and it thereupon 
answered the declaration as thus amended pleading ‘‘not 
guilty and the statute of limitations of two years.” 

The death of plaintiff’s decedent occurred on July 8, 
1913. This amendment was allowed on October 29, 1915, 
and it is urged that the effect of it was to allow.the plain- 
tiff to recover upon a claim that the deceased endured 
“eonscious pain and suffering,’ which would not have 
been allowed without the amendment, and that such claim 
was barred by the provision of the Employers’ Liability 
Act, that no action shall be maintained under it unless 
commenced within two years from the time the cause of 
action accrued. Before this last amendment the third 
and fourth counts of the declaration stated a case of 
negligence plainly within the terms of the Employers’ 
Liability Act and claimed damages for the death of de- 
ceased from injuries which the prior amendment alleged 
caused him to ‘‘suffer intense pain.” Under these two 
counts: as they then stood, testimony was admitted, 
without objection, tending to prove that the deceased 
suffered pain during the comparatively short interval be- 
tween the time he was injured and when he lapsed into 
the period of unconsciousness which preceded his death. 

As we have seen, the fourth count, before the amend- 
ment objected to, alleged that the injuries received caused 
the deceased’ to suffer ‘‘intense pain’ and the added 
allegation is that the injuries caused him ‘‘conscious pain 
and suffering.” The difference between the two, if there 
is any difference at all, is too elusive for application in 
the practical administration of justice, and the claim that 
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this amendment added a new cause of action to the dec- 
laration is too fanciful for discussion. At most it was a 
slight elaboration of a probably sufficiently claimed 
element of damage, and the allowance of the amendment 
was well within the authority and the effect of Missouri, 
Kansas & Texas Ry. Co. v. Wulf, 226 U. 8S. 570; Illinois 
Surety Co. v. Peeler, 240 U.S. 214, and Seaboard Air Line 
Ry. v. Renn, 241 U. 8. 290. 

A word will suffice for the claim remaining. The 
trolley pole against which plaintiff’s decedent struck was 
shown to be considerably closer to the track than the 
other poles on the line and it is sufficient to say that the 
trial and appellate courts both found that the maintaining 
of stich pole so close to the track that a conductor could 
not safely discharge the duties required of him, constituted 
evidence of negligence sufficient to justify submitting the 
case to the jury and with this conclusion we cordially 
agree, 

The record shows that the case was submitted to the 
jury in a comprehensive charge sufficiently favorable to 
the defendant and the judgment of the Court of Appeals 
of the District of Columbia is - ; 

A firmed. 


Tue Cuer Justice did not take part in the considera- 
tion or decision of this case. 


GENERAL ORDER IN BANKRUPTCY NO: 32. 641 
244 U.S. Order. 


SUPREME COURT OF THE UNITED STATES. 
OcToBER TERM, 1916. 


_Order.—It is ordered that General Order in Bankruptcy. 
No. XXXII be amended so as to read as follows: Opposi- 
tion to discharge or composition: A creditor opposing the 
application of a bankrupt for his discharge, or for the 
confirmation of a composition, shall enter his appearance 
in opposition thereto on the day when the creditors are 
required to show cause, and shall file a specification in 
writing of the grounds of his opposition within 10 days 
thereafter, unless the time shall be shortened or enlarged 
by special order of the judge. 

Promulgated June 4, 1917. 
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DECISIONS PER CURIAM FROM MAY 1, 1917, TO 
JUNE 11, 1917, NOT. INCLUDING ACTION ON 
PETITIONS FOR WRITS OF CERTIORARI. 


No. 897: H. N. JoHNSON ET AL., APPELLANTS, v. WIL- 
tam G. McApoo, SecrRETARY OF THE UNITED STATES 
TREASURY DEPARTMENT. Appeal from the Court of Ap- 
peals of the District of Columbia. Motion to affirm sub- 
mitted April 30, 1917. Decided May 7, 1917. Per 
Curiam. Judgment affirmed with costs upon the authority 
of Belknap. v. Schild, 161 U. S..10; Postal Supply Co. v. 
Bruce, 194 U. 8. 601; Goldberg v. Daniels, 231 U.S. 218; 
Louisiana v. McAdoo, 234 U. 8. 627. Mr. Cornelius J. 
Jones for appellants. The Solicitor General for appellee. 


No. 860. Jos=paH FrrepMAN, PLAINTIFF IN ERRor, v. 
Untrep States. In error to the United States Circuit 
Court of Appeals for the First Circuit. Motion to dis- 
miss submitted April 30, 1917. Decided May 7, 1917. 
Per Curiam. Dismissed for want of jurisdiction upon the 
authority of MacFadden v. United States, 213 U.S. 288. 
Mr. William H. Taylor for plaintiff in error. The Solicitor 
General for the United States. 


No. 253. Hippxunt Iwata, APPELLANT, v. CHARLES T. 
CorNELL, AS IMMIGRATION INSPECTOR IN CHARGE. AD- 
peal from the District Court of the United States for the 
Southern District of California. Submitted May 3, 1917. 
Decided May 21, 1917. Per,Curiam. Judgment affirmed 
with costs upon the authority of (1) Bugajewniz v. Adams, 
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228 U. S. 585, 590, 591; (2) Zakonaite v. Wolf, 226 U.S. 
272; Lewis v. Frick, 223 U. 8. 291; (3) United States v. 
Juy Toy, 198 U. S. 253; Chin Yow v. United States, 208 
U.S. 8; Tang Tun v. Edsell, 223 U.S. 673; Low Wah Suey 
v. Backus, 225 U. 8. 460. Mr. Lewis H. Smith for appel- 
lant. The Solicitor General for appellee. 


Nos. 878 and 879. PaHiLapELPHIA & READING RAILWAY 
Company, PLAINTIFF IN ERROR, v. UNITED States. In 
error to the District Court of the United States for the 
Eastern District of Pennsylvania. Motion to dismiss 
submitted May 7, 1917. Decided May 21, 1917. Per 
Curiam. Dismissed for want of jurisdiction upon the 
authority of McLish v. Roff, 141 U. 8. 661, 665; Covington 
v. First National Bank, 185 U.S. 270, 277; Heike v. United 
States,.217 U. S. 423. Mr. William Clarke Mason and 
Mr. Charles Heebner for plaintiff in error. The Solicitor 
General for the United States. 


No. 178. Emma Taytor, ADMINISTRATRIX OF FRANK 
TAYLoR, DECHASED, AND JOHN P. Krrpy, PLAINTIFFS IN 
Error, v. Drainace District NuMBER Firty-six or 
Emmet County, Iowa, nt Au. In error to the Supreme 
Court of the State of Iowa. Submitted April 19, 1917. 
Decided May 21, 1917. Per Curiam. Judgment affirmed 
with costs upon the authority of Huling v. Kaw Valley 
Railway Improvement Co., 130 U. 8. 559; Winona & St. 
Paul Land Co. v. Minnesota, 159 U. S. 540; Leigh v. 
Green, 193 U. 8. 79; Ballard v. Hunter, 204 U. 8. 241, 261, 
262; American Land Co. v. Zeiss, 219 U.S. 47. Mr. Edgar 
A. Morling for plaintiffs in error. My. Hugh H. Obear for 
defendants in error. . 
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Nos. 832, 833, and 834. Marno Fasarpo CaRpDona, 
PLAINTIFF IN Error, v. Psopte or Porto Rico. In 
error to. the Supreme Court of Porto Rico. Motion to 
dismiss or affirm submitted May 7, 1917. Decided 
May 21, 1917. Per Curiam. Dismissed for want of juris- 
diction upon the authority of Deming v. Carlisle Packing 
Co., 226 U.S. 102, 105; Overton v. Oklahoma, 235 U.S. 31; 
Stewart v. Kansas City, 239 U. 8S. 14. Mr. Willis Sweet 
for plaintiff in error. Mr. S. T. Ansell for.defendant in 
error. 


No. 250. State or NEBRASKA EX REL. Henry C. 
BITTENBENDER AND ADA.M. BITTENBENDER, PLAINTIFFS 
IN ERRoR, v. ExctsE BoaRD OF THE City oF LINCOLN, 
NesrasKA. In error to the Supreme Court of the State 
of Nebraska. Submitted May 1, 1917. Decided May 21, 
1917. Per Curiam. Dismissed for want of jurisdiction 
upon the authority of (1) Eustis v. Bolles, 150 U. 8. 361; 
Leathe v. Thomas, 207 U. 8. 93; Mellon Co. v. McCafferty, 
239 U. S. 134; (2) Jones v. Montague, 194 U. S. 147; 
Richardson v. McChesney, 218 U. 8. 487; Stearns v. Wood, 
236 U.S. 75. Mrs. Ada M. Bittenbender for plaintiffs in 
error. Mr. C. Petrus Peterson and Mr. George W. Berge 
for defendant in error. 


No. 266. Granp Rapips & Inp1ana Rattway Com- 
PANY, PLAINTIFF IN Error, v. UNITED States. In error 
to the United States Circuit Court of Appeals for the 
Sixth Circuit. Submitted May 4, 1917. Decided May 21, 
1917. Per Curiam. Dismissed for want. of jurisdiction 
upon the authority of Hollander v. Fechheimer, 162. U. 8. 
326; California National Bank v. Stateler, 171 U. 8. 447; 
‘Martinez v. International Banking Corporation, 220 U. S. 
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214, 222-223. Mr. James H. Campbell and Mr. Elvert 
-M. Davis for plaintiff in error. Mr. Assistant Attorney 
General Underwood and Mr. S. Milton Simpson for the 
United States. 


No. 849. Prarrie Orr & Gas Company, Senes W. 
ANTHONY, AND CHARLES ANTHONY, PLAINTIFFS IN ERROR, 
v. ANNIE Carrer. In error to the Supreme Court of the 
State of Oklahoma. Motion to dismiss submitted May 7, 
1917. Decided May 21, 1917. Per Curiam. Dismissed 
for want of jurisdiction upon the authority of § 237, 
Judicial Code, as amended by the Act of Congress of 
September 6, 1916, c. 448, 39 Stat. 726. (Petition for a 
writ of certiorari denied, March 12, 1917.) Mr. Joseph W. 
Bailey and Mr. George S. Ramsey for plaintiffs in error. 
Mr. S. W. Hayes for defendant in error. 


No. 372. Grorce ScHWEDE v. ZentTH StEamMsHtp Co. 
On certificate from and writ of certiorari to the United 
States Circuit Court of Appeals for the Sixth Circuit. 
Argued October 17, 18, 1916. Reargued January 10, 
11, 1917. Decided May 21, 1917. Per Curiam. Judg- 
ment of the District Court of the United States for the 
‘Northern District of Ohio affirmed with costs by an 
equally divided court and cause remanded to the said 
District Court. (Mr. Justice Day took no part in the 
consideration or decision of this case.) Mr. R. B. New- 
comb and Mr. Frank M. Cobb for Schwede. Mr. Luther 
Day for Zenith Steamship Company. 


No. 29. Original. Ex parte: In THE MAtrer or BERNIE 
J. BERNHARD, PETITIONER. Submitted May 21, 1917. 
Decided June 4, 1917. Per Curiam. Rule discharged and 
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petition dismissed upon the authority of § 6 of the Act of 
Congress of July 30, 1894, 28 Stat. 160; § 3, Rule VIII of 
the Court of Appeals of the District of Columbia. Mr. 
Charles B. Gillson for petitioner. 


No. 658. Laser Grain ComPANY, PLAINTIFF IN ERROR, 
v. UniTED States or America. In error to the District 
Court of the United States for the Eastern District of 
Missouri. Motion to require plaintiff in error to elect, 
etc., or to dismiss, submitted May 21, 1917. Decided 
June 4, 1917. Per Curiam. Dismissed for want of juris- 
diction upon the authority of Hannis Distilling Co. v. 
Baltimore, 216 U. S. 285;*Hendricks v. United States, 223 
U.S. 178, 184. See In re Palliser, 186 U. 8S. 257, 265-268; 
Horner v. United States, 143 U. S. 207, 214; Benson v. 
Henkel, 198 U. 8. 1, 15; United States v. Thayer, 209 U. 8. 
39, 44; Hyde v. United States, 225 U. 8. 347, 361. Mr. 
John 8. Leahy, Mr. Irvin V. Barth and Mr. Walter 
H. Saunders for plaintiff in error. The Solicitor General 
for the United States. 





No. 184. AtBert Pick & ComMPANY, PLAINTIFF IN 
Error, v. FRANK C. JORDAN, SECRETARY OF STATE OF THE 
Srarr oF CaLirorniA. In error to the Supreme Court of 
the State of California. Submitted April 17, 1917. De- 
cided June 4, 1917. Per Curiam. Judgment affirmed 
with costs upon the authority of Kansas City, &c. Rail- 
way Co. v. Kansas, 240 U.S. 227. Mr. W. I. Brobeck for 
plaintiff in error. Mr. U. S. Webb and Mr. Raymond 
Benjamin for defendant in error. 


No. 601. St.. Louis, Iron Mountain & SouTHERN 
Rattway, PuaintirF in Error, v. WILLIAM INGRAM. 
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In error to the Supreme Court of the State of Arkansas. 
Motion to dismiss or affirm or place on the summary 
docket submitted May 21, 1917. Decided June 4, 1917. 
Per Curiam. Judgment affirmed with costs upon the 
authority of Chicago Junction Ry. Co. v. King, 222 U.S. 
222; Seaboard Air Line Ry. v. Padgett, 236 U. S. 668; 
Baltimore & Ohio R. R. Co. v. Whitacre, 242 U. S. 169. 
Mr. Troy Pace for plaintiff in error. Mr. J. H. Ralston 
and Mr. Wilham E. Richardson for defendant in error. 


No. —. Original. Ex parte: IN THe Marrer or 
CornetiA G. GoopricH ET AL., PETITIONERS. Sub- 
mitted May 21, 1917. Decided June 4, 1917. Motion 
for leave to file petition for writ of prohibition denied: 
Mr. Hannis Taylor and Mr. William D. Gordon for peti- 
tioners. 


No. —. Original. Ex parte: IN THe Marrer or J. 8. 
Kitcore, Sr., anp L. K. Hunter, Petitionrrs. Sub- 
mitted May 21, 1917. ‘Decided June 4, 1917. Motion 
for leave to file petition for writ of mandamus denied. 
Mr. W. E. Breese for petitioners. 


No. 657. Josepa Henry Basu, ET AL., PLAINTIFFS IN 
Error, v. WitL1aM Howatp. In error to the Supreme 
Court of the State of Oklahoma. Motion to dismiss sub- 
mitted June 4, 1917: Decided June 11, 1917. Per Curiam. 
Dismissed for want of jurisdiction upon the authority of 
Deming v. Carlisle Packing Co., 226 U. S. 102, 105; Con- 
solidated. Turnpike v. Norfolk &c. Ry. Co., 228 U. S. 596, 
600; Parker v. McLain, 237 U. S. 469; Stewart v. Kansas 
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City, 239 U.S. 14; In re Neagle, 185 U.S. 55; In re Delgado, 
140 U. S. 586, 588. Mr. P. C. Simons for plaintiffs in 
error. Mr. J. B. Ferguson for defendant in error. 


Nos. 1035, 1036, 1037, and 1038. Wrstern Union TEL- 
EGRAPH CoMPANY, PLAINTIFF IN ERROR, v. LOUISVILLE 
& NasHvILLE Rartroap Company. In error to the Su- 
preme Court of the State of Alabama. Motions to dis- 
miss or affirm and petitions for writs of certiorari sub- 
mitted June 4, 1917. Decided June 11, 1917. Per Curiam. 
Judgments affirmed with costs, upon the authority of 
Pensacola Telegraph Co. ¥. Western Union Telegraph Co., 
96 U. S. 1; Western Union Telegraph Co. v. Ann Arbor 
R. R. Co., 178 U. 8. 239; Western Union Telegraph Co. v. 
Pennsylvania R. R. Co., 195 U.S. 540; Western Union Tel- 
egraph Co. v. Richmond, 224 U.S. 160; Louisville & Nash- 
ville R. R. Co. v. Western Union Telegraph Co., 237 U.S. 
300. Petitions for writs of certiorari denied. Mr. Rush 
Taggart, Mr. Ray Rushton, Mr. William M. Williams and 
Mr. Forney Johnston for plaintiff i in error. Mr. Henry L. 
Stone and Mr. E. Perry Thomas for defendant in error. 


No. 1122. Carotina, CLincurietp & Ouro Rariway, 
PLAINTIFF IN ERROR, v. GEorGE W. Stroup. In error to 
the United States Circuit Court of Appeals for the Sixth 
Circuit. Motion to dismiss or affirm submitted June 4, 
1917. Decided June 11, 1917. Per Curiam. ed 
for want of jurisdiction upon the authority of § 3 of the 
Act of Congress of September 6, 1916, c. 448, 39 Stat. 
726, 727. Mr. John W. Price for plaintiff in error. Mr. 
Robert Burrow and Mr. Isaac Harr for defendant in 


error. 


650 OCTOBER TERM, 1916. 


Decisions Per Curiam, Ete. 244 U.S. 


No. 1029. OmaHa Baum Iron Srore Co., FoRMERLY 
OmaHa Iron Store Co., APPELLANT, v. MOLINE PLOW 
Company. Appeal from the District Court of the United 
States for the District of Nebraska. Motion to dismiss 
submitted June 4, 1917. Decided June 11, 1917. Per 
Curiam. Dismissed for want of jurisdiction upon the 
authority of Aspen Mining & Smelting Co. v. Billings, 
150 U. 8. 31, 37; Brown v. Alion Water Co., 222 U.S. 325; 
Metropolitan Water Co. v. Kaw Valley District, 223 U. 8S. 
519; Union Trust Co. v. Westhus, 228 U.S. 519; Shapiro 
v. United States, 235 U.S. 412. Mr. Otto Raymond Barnett 
for appellant. Mr. Thomas A. Banning and Mr. Samuel 
W. Banning for appellee. 


No. 1102. P. C. O’Brizn, Counry TREASURER OF 
CuyaHoca County, APPELLANT, v. JOHN D. RocKEFEL- 
LER. Appeal from the United States Circuit of Appeals 
for the Sixth Circuit. Motion to dismiss and _ peti- 
tion for writ of certiorari submitted June 4, 1917. De- 
cided June 11, 1917. Per Curiam. Dismissed for want 
of jurisdiction upon the authority of (1) Weir v. Rountree, 
216 U. S. 607; Bagley v. General Fire Extinguisher Co., 
212 U. 8. 477; Merriam Co. v. Syndicate Publishing Co., 
237 U.S. 618; Norton v. Whiteside, 239 U. S. 144, 146- 
147; (2) Arbuckle v. Blackburn, 191 U. 8. 405. Petition 
for writ of certiorari denied. Mr. Samuel Doefler and 
Mr. Thomas S. Dunlap for appellant. Mr. A. E. Clevenger 
and Mr. W. B. Sanders for appellee. 


No. —. Original. Ex parte: In raz Marrer or Donn 
M. Roserts, Paririoner; and 
No. ——. Original. Ex parte: IN THE MatTTER oF 
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Dennis SHEA. Submitted June 4, 1917. Decided June 
11, 1917. Per Curiam. Motions for leave to file petitions 
for writs of habeas corpus denied on the authority of 
United States v. Mosley, 238 U. 8. 383. Mr. Frans E. 
Lindquist for petitioners. 


No. 786. Emprre Mitt Company, PLAINTIFF IN ERROR, 
vy. BLACKWELL LumBer Company. In error to the Su- 
preme Court of the State of Idaho. Motion to dismiss 
or affirm or modify supersedeas submitted June 4, 1917. 
Decided June 11, 1917. Per Curiam. Dismissed for 
want of jurisdiction upon the authority of Luzton v. 
North River Bridge Co., 147 U. S. 337; Southern Railway 
Co. v. Postal Telegraph-Cable Co., 179 U. S. 641; Grays 
Harbor Logging Co. v. Coats-Fordney Logging Co., 243 
U. S. 251. Mr. Charles W. Beale for plaintiff in error. 
Mr. John P. Gray for defendant in error. 


No. —. Original. Ex parte: In THE MarrTer oF 
‘Avasta HuaGuHEs, PETITIONER. Submitted June 4, 1917. 
Decided June 11; 1917. Motion for leave to file petition 
for writs of prohibition and mandamus denied. Mr. 
Benjamin Patterson for petitioner. 


No. 20. October Term, 1911. Srmney Henry ET AL. v. 
A. B. Dick Company. Submitted May 21, 1917. De- 
cided June 11, 1917. Motion for leave to file bill of re- 
view in the District Court of the United States for the 
Southern District of New York granted. Mr. Hans von 
Brieséen and Mr. Arthur von Briesen for Margaret Henry, 
petitioner, 
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DECISIONS ON PETITIONS FOR WRITS OF CER- 
TIORARI, FROM MAY 1, 1917, TO JUNE 11, 1917. 


No. 520. Onto C. BarsBer, PETITIONER, v. COLUMBIA 
CHEMICAL Company. May 7, 1917. Petition for a writ 
of certiorari to the United States Circuit Court of Appeals 
for the Sixth Circuit denied. Mr. Charles E. Smoyer for 
petitioner. Mr. W. T. Holliday for respondent. 


No. 1033. Supreme Lopcr or THE WortLD, LOYAL 
OrpER oF Moosz, PrtitionEr, v. THomas P. KENNEY, 
AS ADMINISTRATOR, ETC. May 7, 1917. Petition for a 
writ of certiorari to the Supreme Court of the State of 
Alabama denied. Mr. E. J. Henning for petitioner. No 
appearance for respondent. 


No. 1077. N. J. M. Samer, Petitioner, v. SaBIne W. 
WisterR. May 7, 1917. Petition for a writ of certiorari 
to the United States Circuit Court of Appeals for the 
Third Circuit denied. Mr. J. S. Freeman for petitioner. 
Mr. Thomas Stokes and Mr. George Wharton Pepper for 
respondent. 


Nos. 1080, 1081, 1082, and 1083. Oczan Sreamsurp 
Company, Limitep, Pettrioner, v. UNrTep States STEEL 
Propucts Company. May 7, 1917. Petition for writs 
of certiorari to the United States Circuit Court of Appeals 
for the Second Circuit denied. Mr. Charles S. H. aight for 
petitioner. Mr. J. Parker Kirlin for respondent. 
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No. 1087. Epwarp N. MAUvLL ET AL., PETITIONERS, 0. 
L. B. SkinnER Manvuracturine Company. May 7, 1917. 
- Petition for a writ of certiorari to the United States Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. F. M. 
Durrance and Mr. George C. Bedell for petitioners. Mr. 
T. Hart Anderson for respondent. 


No. 1093. Joun KENNEY, PETITIONER, v. LABAN MILES 
pT AL. May 21,1917. Petition for a writ of certiorari to 
the Supreme Court of the State of Oklahoma granted. 
Mr. Charles J. Kappler for petitioner. Mr. Charles H. 
Merillat and Mr. H. P. White for respondents. 


No. 1103. Emmanvuet J. Dorie, Couiecror or In- 
TERNAL REVENUE, PETITIONER, v. MITCHELL BROTHERS 
Company. May 21,1917. Petition for a writ of certiorari 
to the United States Circuit. Court of Appeals for the 
Sixth Circuit granted. The Solicitor General for petitioner. | 
Mr. Mark Norris for respondent. 


No. 1055. InpustRiaL ACCIDENT COMMISSION OF THE 
Srate oF CALIFORNIA, PETITIONER, 0. SOUTHERN PaciFic 
Company. May 21, 1917. Petition for writ of certiorari 
to the Supreme Court of the State of California denied. © 
Mr. Christopher M. Bradley for-petitioner. Mr.-Henley C. 
Booth and Mr. William F. Herrin for respondent. 


No. 1034. W. C. Bass ET AL., PeTiTIonERS, v. Mrs. 
M. A. Geter. May 21, 1917. Petition for a writ of cer- 
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tiorari to. the Supreme Court of the State of Florida de- 
nied. Mr. George: Palmer Garrett for petitioners. No 
appearance for respondent. 


No. 1088. Nicnouas F. Brapy ET AL., AS EXECUTORS, 
ETC., PETITIONERS, v. CHARLES W. ANDERSON, LaTE 
COLLECTOR OF INTERNAL REVENUE, ETC. May 21, 1917. 
Petition for a writ of certiorari to the United States Cir- 
cuit Court of Appeals for the Second Circuit denied. Mr. 
John M. Perry for petitioners. The Solicitor General for 
respondent. 


No. 1096. SourHERN Ratnway Company, PETITIONER, 
v. Viraginia McGuin, ADMINISTRATRIX, ETC. May 21, 
1917. Petition for a writ of certiorari to the United States 
Circuit Court of Appeals for the Fourth Circuit denied. 
Mr. R. Walton Moore for petitioner. Mr. Leo P. Harlow 
for respondent. 


No. 1105. Witson D. Wine, Petitioner, v. CHARLES 
DituincHaM, RECEIVER, ETC., ET AL. May 21, 1917. 
Petition for a writ of certiorari to the United States Cir- 
cuit Court of Appeals for the Fifth Circuit denied. Mr. 
Henry C. Coke and Mr. Weldon Bailey for petitioner. 
Mr. Thomas M. Kennerly for respondents. 


No. 1107. J. M. SHELTON ET AL, PETITIONERS, v. 
Gas Szcurities Company. May 21, 1917. Petition for 
a writ of certiorari. to the United States Circuit Court of 
Appeals for the Eighth Circuit denied. Mr. Irving B. 
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Melville for petitioners. Mr. Platt Rogers and Mr. James 
G. Rogers for respondent. 


No. 1111. Camy Hine, Petitioner, v. Henry M. 
Waite, AS COMMISSIONER OF IMMIGRATION, ETC. May 21, 
1917. Petition for a writ of certiorari to the United States 
Circuit Court of Appeals for the Ninth Circuit denied. 
Mr. Charles: R. Pierce for petitioner. The Solicitor General’ 
for respondent. 


No. 1126. J. Knox Greer, PETITIONER, v. UNITED 
Sratres. June 4, 1917. Petition for a writ of certiorari 
to the United States Circuit Court of Appeals for the 
Eighth Circuit granted. Mr. James C. Denton and Mr. 
Frank Lee for petitioner. The Solicitor General for the 
United States. 


No. 1086. Rautpo K. Buarr AND THomas Appis, PETI- 
TIONERS, 0. UniTeD States. June 4, 1917. Petition for 
a writ of certiorari to the United States Circuit Court of 
Appeals for the Ninth Circuit denied. Mr. J. J. Dunne, 
Mr. Allen G. Wright, Mr. T. E. K. Cormac and Mr. F. R. 
Coudert for petitioners. The Solicitor General for the 
United States. 


No. 1097. Maine NortHwEsTERN DevELopMENT Com- 
PANY, PETITIONER, ’. NORTHWESTERN CoMMERCIAL Com- 
pany. June 4, 1917. Petition for a writ of certiorari to 
the United States Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. William H. Gorham for petitioner. 
Mr. W. H. Bogle and Mr. Carroll B. Graves for respondent. 
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No. 1098. H. A. A. Smrru, Petit1oner, v. GovERN- 
MENT OF THE CANAL ZONE EX REL. WILLIAM C. Mac- 
IntyrE. June 4, 1917. Petition for a writ of certiorari 
to the United States Circuit Court of Appeals ‘for the 
Fifth Circuit denied. Mr..J. H. Ralston, Mr. William E. 
Richardson and Mr. Frank Feuille for petitioner. No 
appearance for respondent. 


No. 1115. Union Pactric Rartroap Company, Pett- 
TIONER, v. ErBA J. PHILLIPS, AS ADMINISTRATRIX, ETC. 
June 4, 1917. Petition for a writ of certiorari to the 
Supreme Court of the State of Nebraska denied. Mr. 
Alfred G. Ellick and Mr. Nelson H. Loomis for petitioner. 
Mr. John J. Halligan and Mr. C. Petrus Peterson for 
respondent. 


No. 1124, Wiu1am P. Exuison, Inc., PETITIONER, 2. 
MarsHatu 8. Hacar, aS Truster, etc. June 4, 1917. 
Petition for a writ of certiorari to the United States Cir- 
cuit Court of Appeals for the Second Circuit denied. 
Mr. Jacob J. Lesser for petitioner. Mr. Oscar W. Jeffery 
for respondent. 


No. 1135. Daisy B. James, Petrrioner, ». DELAWARE, 
LacKAWANNA & WESTERN RarItRoap Company. June 4, 
1917. Petition for a writ of certiorari to the United States 
_ Circuit Court of Appeals for the Third Circuit denied. 
Mr. Alexander Simpson for petitioner. No appearance 
for respondent. 


{ 


No. 1139. Crry or nicieaciesy Perrrioner, v. Evz- 
| ABETH. W. Birp er au. June 11, 1917. Petition for a 
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writ of certiorari to the United States Circuit Court of 
Appeals for the Fourth Circuit granted. Mr. George 
Wayne Anderson for petitioner. No appearance for 
respondents. 


No. 820. JosepH FREEDMAN, PETITIONER, v. UNITED 
Srates. June 11, 1917. Petition for a writ of certiorari 
to the United States Circuit Court of Appeals for the 
First Circuit denied. Mr. William H. Taylor for peti- 
tioner. The Solicitor General for the United States. 


= 


No. 1062. W. P. Tuckrr, PETITIONER, v. CRAWFORDS- 
VILLE STATE Bank. June 11, 1917. Petition for a writ 
of certiorari to the United States Circuit Court of Appeals 
for the Fifth Circuit denied. Mr. J. C. Devant for peti- 
tioner. Mr. Peter O. Knight for respondent. 


No. 1110. Inp1an Lanp & Trust CoMPANY ET AL., 
PrritTionERs, v. Ropert L. Owen. June 11, 1917. Peti- 
tion for a writ of certiorari to the Supreme Court of the 
State of Oklahoma denied. Mr. Lewis C. Lawson for 
_ petitioners. Mr. W. W. Noffsinger for respondent. 


No. 1113. Harriet L. Braces, PetrTIonrerR, v. GEORGE 
E. Morris et AL. June 11, 1917. Petition for a writ of 
certiorari to the Court of Errors and Appeals ofthe State 
of New Jersey denied. Mr. Donald H. McLean for peti- 
tioner. Mr. Benjamin F. Edsall for respondents. 
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No.‘ 1114. Crane Company, PETITIONER, v. FIDELITY 
Trust Company, TRUSTEE, ETC. June 11, 1917. Peti- 
tion for a writ of certiorari to the United States Circuit 
Court of Appeals for the Ninth Circuit denied. Mr. 
Charles W. Fulton for petitioner. Mr. Randolph W. 
Childs for respondent. 


No. 1123. Canes B. Rigas ET Au., PETITIONERS, v. 
JouHN J. Giuuespre. June 11, 1917. Petition for a writ 
of certiorari to the United States Circuit Court of Ap- 
_ peals for the Fourth Circuit denied. Mr. Charles E. Hogg 
for petitioners. No appearance for respondent. 


No. 1128. Inuinois CenTRAL RarLtRoAD CoMPANY, 
PETITIONER, v. UNITED States. June 11, 1917. Petition 
for a writ of certiorari to the United States Circuit Court 
of Appeals for the Eighth Circuit denied. Mr. Blewett 
Lee and Mr. W. 8S. Horton for petitioner. The Solicitor 
General for the United States. 


No. 1129. DrLAwARE, LAcKAWANNA & WESTERN 
RAILROAD CoMPANY, PETITIONER, v. RoBERT H. Mappen. 
June 11, 1917. Petition for a writ of certiorari to the 
United States Circuit Court of Appeals for the Second 
Circuit denied. Mr. William S. Jénney for petitioner. 
Mr. Clayton R. Lusk for respondent. 


No. 1131. Max Jarre ET AL., PETITIONERS, v. J. A. E. 
PYLE, AS TRUSTEE, ETC. June 11, 1917. Petition for a 
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writ of certiorari to the United States Circuit Court of 
Appeals for the Fifth Circuit denied. Mr. George T. Hogg 
for petitioners. No appearance for respondent. 


No. 1132. Stanparp Gas Ligut CoMPANY OF THE 
Crry or New York, Peririoner, v. R. G. Packarp 
Company. June 11, 1917. Petition for a writ of cer- 
tiorari to the United States Circuit Court of Appeals for 
the Second Circuit denied. Mr. John A. Garver for peti- 
tioner. Mr. Mark Ash for respondent. 





No. 1133. Joan FREDERICK WALLACH ET AL., PETI- 
TIONERS, v. ConNELIUS K. G. Binuines. June 11, 1917. 
Petition for a writ of certiorari to the Supreme Court of 
the State of Illinois denied. Mr. Jacob Newman, Mr. C. H. 
Poppenhusen and Mr. Henry L. Stern for petitioners. 
Mr. Jesse J. Ricks and Mr. J. F. Meagher for respondent. 


No. 1136. Feur & Tarrant Manuracturine Com- 
PANY, PETITIONER, 2. Burroucus Appinc MacHINE 
Company. June 11, 1917. Petition for a writ of cer- 
tiorari to the United States Circuit Court of Appeals for 
the Seventh Circuit denied. Mr. Henry Love Clarke for 
petitioner. Mr. Edward W. Rector and Mr. Robert H. 
Parkinson for respondent. 


No. 1141. Frank WELCH, PETITIONER, v. G. W. ELLIs 
ET AL. June 11, 1917. Petition for a writ of certiorari 
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to the Supreme Court of the State of Oklahoma denied. 
Mr. William P. Thompson for petitioner. No appearance 
for respondents. 


No. 1143. W. H. Lyon, Pet1T10nekr, v. Joun P. Bizea, 
TRUSTEE, ETC. June 11, 1917. Petition for a writ of 
certiorari to the United States Circuit Court of Appeals 
for the Highth Circuit denied. Mr. Thomas Sterling, 
Mr. Park Davis and Mr. C. C. Caldwell for petitioner. 
Mr. C. O. Bailey and Mr. J. H. Voorhees for respondent. 


No. 1146. M. F. Wirrs, Petrrioner, v. W. A. SHELTON, 
aS Unitep Staves Marsuat, etc. June 11, 1917. Peti- 
tion for a writ of certiorari to the United States Circuit 
Court of Appeals for the Eighth Circuit denied. Mr. 
Paul A. Ewert, Mr. Norman R. Haskell and Mr. Henry C. 
Lewis for petitioner. The Solicitor General for respondent. 


No. 1147. C. H. Trepemann, Petitioner, v. W. A. 
SHELTON, AS Unirep Srates Marsuat, etc. June 11, 
1917. Petition for a writ of certiorari to the United States 
Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. Norman R. Haskell, Mr. Ely McAdams and Mr. 
Henry C. Lewis for petitioner. The Solicitor General for 
respondent. 


No. 1149. Taz Azonran Company, Perrrionsr, ». 
_ Victor Tatxinc Macuine Company. June 11, 1917. 
Petition for a writ of certiorari to the United States Cir- 
cuit Court of Appeals for the Third Circuit denied. Mr. 
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Arthur C’. Rounds and Mr. George D. Beattys for petitioner. 
Mr. Thomas E. French and Mr. Samuel H. Richards for 
‘respondent. . 


No. 1151. JosprH. E. Wisk ET AL., PETITIONERS, 0. 
Corneuius C. Warts ET aL. June 11, 1917. Petition 
for a writ of certiorari to the United States Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. Selim M.: 
Franklin, Mr. G. H. Brevillier and Mr. James W. Vroom 
for petitioners. Mr. Joseph W. Bailey and Mr. Weldon 
Bailey for respondents. 





No. 1153. Taz Barrerr CoMPANY, ETC., ET AL., 
PETITIONERS, v. THomMas Ewinc, COMMISSIONER OF 
Patents. June 11, 1917. Petition for a writ of cer- 
tiorari to the United States Circuit Court of Appeals for- 
the Second Circuit denied. Mr. W. H. Swenerton and 
Mr. T. D. Merwin for petitioners. No brief filed for 
respondent. — 


No. 1154. SamugeL M. KINTNER ET AL., RECEIVERS, 
ETc., PETITIONERS, v. ATLANTIC COMMUNICATION Com- 
PANY ET AL. June 11, 1917. Petition for a writ of cer- 
tiorari to the United States Circuit Court of Appeals for 
the Second Circuit denied. Mr.. Frederick W. Winter 
for petitioners. Mr. Harry E. Knight, Mr. Harrison F. 
Lyman and Mr. Frederick P. Fish for respondents. 
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CASES DISPOSED OF WITHOUT CONSIDERATION 
BY THE COURT, FROM MAY 1, 1917, TO JUNE 11, 
1917. 


No. 255. H. H. Hatz, Puarntirr 1n Error, v. E. W. 
Recorp. In error to the Supreme Court of the State of 
Oklahoma. May 1; 1917. Dismissed with costs, pur- 
suant to the 10th Rule. Mr. Watson E. Coleman and Mr. 
Frederick S. Stitt for plaintiff in error. No appearance 
for defendant in error. 


No. 263. Mosrs D. Brrr, Piaintirr iw Error, ». 
AMERICAN Express Company. In error to the Supreme 
Court of the State of Mississippi. May 2, 1917. Dis- 
missed with costs, on motion of Mr. Levi Cooke in behalf 
of counsel for the plaintiff in error. Mr. Lawrence Maz- 
well and Mr. Joseph 8. Graydon for plaintiff in error. No 
appearance for defendant in error. 


No. 265. Domaso APURADO ET AL., PLAINTIFFS IN 
ERROR AND APPELLANTS, v. ENSEBIA Broce ET AL. In 
error to and appeal from the Supreme Court of the Phil- 
ippine Islands. May 2, 1917. Dismissed with costs, 
pursuant to the 10th Rule. Mr. C. L. Bouvé and Mr. 
Wilham E. Richardson for plaintiffs in error and appel- 
lants. Mr. C. W. O’Brien for defendants in error and 
appellees. 


No. 268. Francis C. WELCH ET AL., TRUSTEES, ETC., 
PLAINTIFFS IN Error, v. Crry or Boston. In error to 
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the Superior Court of the State of Massachusetts. May 2, 
1917. Dismissed with costs, pursuant to the 10th Rule. 
Mr. Barton Corneavu for plaintiffs in error. No appearance 
for defendant in error. 


No. 270. Untrep States, APPELLANT, v. BoaRD OF 
County CoMMISSIONERS OF OsaGE CouNTY, OKLAHOMA, 
ET AL. Appeal from the United States Circuit Court of 
Appeals for the Eighth Circuit. May 3, 1917. Dis- 
missed, on motion of counsel for the appellant. The 
Attorney General for the United States. No appearance 
for defendants in error. ~* 


No. 1112. Ratpa H. Cameron, APPELLANT, v. THOMAS 
F. WEEDIN, REGISTER OF THE UNITED STATES LAND 
OrFricE, PHOENIX, ARIZONA, ET AL. Appeal from the 
District Court of the United States for the District of 
Arizona. May 7, 1917. Docketed and dismissed with 
costs, on motion of Mr. Assistant to the Attorney General 
Todd in behalf of Mr. Solicitor General Davis for the ap- 
pellees. No one opposing. 


No. 1008. DreLAware, LacKAWANNA & WESTERN RaIL- 
ROAD COMPANY, PLAINTIFF IN Error, v. Littian WIL- 
LIVER, ADMINISTRATRIX, ETC. In error to the Court of 
Errors and Appeals of the State of New Jersey. May 8, 
1917. Dismissed with costs, on motion of counsel for the 
plaintiff in error. Mr. Frederick B. Scott for plaintiff in 
error. No appearance for defendant in error. 
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No. 21. Original. Hx parte: IN THE Matter or Ber- 
NARD B. SELLING ET AL., A SPECIAL COMMITTEE, ETC., ' 
PETITIONERS. May 21, 1917. Case stricken from the 
docket, on motion of Mr. Solicitor General Davis in behalf 
of counsel for petitioners. The Solicitor General, Mr. 
Bernard B. Selling, Mr. Henry M. Campbell, Mr. Otto 
Kirchner, Mr. Clarence A. Lightner and Mr. Sidney T. 
Miller for petitioners. Mr. Thomas A. E,. Weadock and 
Mr. Harrison Geer for respondent. 


No. 526. St. Louis & San Francisco Rattroap Com- 
PANY, PLAINTIFF IN ERROR, v. Epaar E. Hopes, a Minor, 
ETC. In error to the Supreme Court of the State of 
Oklahoma. June 4, 1917. Dismissed with costs, on mo- 
tion of counsel for the plaintiff in error. Mr. W. F. Evans 
for plaintiff in error. No appearance for defendant in | 
error. 


No. 568. St. Louis SourHwEsTERN Raitway Com- 
PANY, APPELLANT, v. W. H. McLaveuuin Et at., Con- 
STITUTING THE BoaRD oF COMMISSIONERS OF Roap Im- 
PROVEMENT District No. 5, ntc. Appeal from the 
United States Circuit Court of Appeals for the Highth 
Circuit. June 4, 1917. Dismissed per stipulation. Mr. 
Edward A. Haid and Mr. William T. Wooldridge for 
appellant. Mr. W. E. Hemingway, Mr. G. B. Rose, Mr. 
J. F. Loughborough and Mr. V. M. Miles for appellees. 


No. 937. Unrrep Statss or America ez relatione ANTY 
REYNOLDS, PLAINTIFF IN ERROR, v. FRANKLIN K. LANE, 
SECRETARY OF THE INTERIOR. In error to the Court of 


OCTOBER TERM, 1916. 665 
244 U.S. Cases Disposed of Without Consideration by the Court. 


‘Appeals of the District of Columbia. June 4, 1917. Dis- 
missed with costs, on motion of counsel for the plaintiff 
in error. Mr. James W. McNeill and Mr. Norman R. 
Haskell for plaintiff in error. Mr. Charles D. Mahaffie and 
Mr. C. Edward Wright for respondent. 
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INDEX. 


ACCOMPLICES. See Criminal Law, 2. PAGE 


ACTS OF CONGRESS. See Table at front of volume; Stat- 
utes. 


ADEQUATE REMEDY AT LAW. See Equity, 10, 12, 14-16. 


ADMIRALTY: 
1. Abandonment of voyage to avoid seizure as prize justified 
where war rightly anticipated and voyage abandoned before 
actual declaration. The K onprinzessin Cecilie.. ........ 


2. In such case no cause of action arises from failure to de- 
liver freight, although, semble, risk did not fall within excep- 
tion of “ arrest and restraint of princes, rulers or people ” 
in bills of lading. Jd. 


3. Where contract not made in expectation that war may 
intervene before delivery, peril of capture affords implied 
exception to carrier’s undertaking, contract being silent on 
subject. Id. 


4, Carrier’s liability cannot depend upon nice calculation 
that delivery might have been made and capture avoided if 
voyage had gone on. Id. 


5. Question whether Ohio Workmen’s Compensation Act, 
as applied to interstate steamship company, conflicts with 
federal maritime jurisdiction, not considered because not 
presented to lower courts. Valley S. S. Co. v. Wattawa.. .. 


6. Where injury occurs in interstate maritime transporta- 
tion, fact that vessel is owned and operated by interstate 
railroad no basis for application of Federal Employers’ 
Liability Act. Southern Pacific Co. v. Jensen............ 


7. The word “ boats ”’ in that act refers to vessels which are 
but part of railroad’s extension or equipment as understood 
and applied in common practice. Id. 


(667) 
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8. Under Art. ITT, § 2, and Art. I, § 8, of Constitution, Con- 
gress has paramount power to fix and determine maritime 
law which shall prevail throughout country. Id. 


9. In absence of controlling statutes, general maritime law 
as accepted by federal courts constitutes part of national 


PAGE 


law applicable to matters within admiralty and maritime 


jurisdiction, Jd. 


10. Power of States to affect general maritime law, existing. 


to some extent under Constitution and Judiciary Act of 
1789, may not contravene essential purposes of act of Con- 
gress, work material prejudice to characteristic features of 
general maritime law or interfere with its proper harmony 
and uniformity in international and interstate relations. Id. 


11. Rights and liabilities arising from injury to stevedore 
while unloading ship at wharf in navigable waters, within 
maritime jurisdiction. Id. 

See also Clyde S. S. Co. v. Walker.. .. 255 


12. New York Workmen’s Compensation Act, as applied to 


such case, conflicts with Constitution; remedies provided by 
it unknown to common law and hence not among common- 
law remedies saved to suitors from the exclusive admiralty 
jurisdiction by Judiciary Act of 1789, § 9. Id. 


13. The act also inconsistent with policy of Congress to en- 
courage investments in ships, manifested by Actsof 1851 and 
1884, which declare limitation upon liability of owners. Id. 


14, Appearance in answer to citation issued upon libel in 
personam does not empower court to introduce new claims of 
new claimants without service on defendant. Ex parte In- 
diana Transp. Co....... tiie eas Engh eee ee Ao 
15. Exception to amended libel upon ground that it is con- 
trary to law in joining new libellants with separate causes of 
action and because defendant cannot be called on to answer 
as to additional libellants, not general appearance as to 
them, and sufficiently sets up want of service. Id. 


16. Pleading to merits after objection to jurisdiction over- 
ruled, no waiver. Id. : 


ADMISSIONS. See Equity, 22; Taxation, 7. 


By applicant for patent conceding priority, etc., of another’s 
invention. Ewing v. Fowler Car Co. . . Sitdsat Hosly 


. 456 


INDEX. 669 


AGENCY: PAGE 
Ratification. See Public Lands, 11. 


ALIENATION, RESTRAINT ON. See Indians, 5, 7. 


ALLOTMENTS. See Indians. 


AMENDMENT: 
1. Amendment of General Order in Bankruptcy No. XXXII 641 


2. Right to challenge jurisdiction over person of defendant 
not waived when court, sua sponte, directs plaintiff to amend 
complaint to disclose citizenship more fully before hearing on 
jurisdictional question. Meisukas v. Greenough Coal Co... 54 


3. Where offer was made at trial to amend answer by setting 
up claim of federal right and was rejected by state courts, 
under state practice, as coming too late, this court will not 
review where there was no purpose to evade claim of federal 
right. Nevada-California-Oregon Ry. v. Burrus.......... 108 


4, Appearance in answer to libel in personam does not em- 
power court, without service on defendant, to permit new 
claims of new claimants, each claim alleging separate cause 
of action, to be introduced by amendment. Ez parte In- 
granacleansieC ond «Fh. of sesbtligss Weeds 6530p ++ bee 456 


5. If declaration alleges that injuries to decedent caused 
him to “ suffer intense pain,” amendment at trial adding 
that he endured “ conscious pain and suffering ” does not 
introduce new cause of action. Washington Ry. & Elec. Co. 
eecgic eee, Pain LOW, Sea DOE, BPI, 6380 


ANTI-TRUST ACT: 

1. Established principles governing right of stockholder to 
sue on behalf of corporation when it refuses, and confining 
him to equity forum, apply when alleged injury to corpora- 
tion arises under Sherman Act. United Copper Co. v. Amal- 
gamoaled CONDE? CO. 6, scien ys ou-+4 54 > eo cea nate anges SOL 
2. Private party cannot maintain suit for injunction under 

§ 4 of Sherman Act. Paine Lumber Co. v. Neal. ......... 459 


3. Enjoining labor unions. See Equity, 21. 


APPEAL AND ERROR. Sce Jurisdiction; Procedure, be2, 


670 INDEX. 
APPEARANCE. See Jurisdiction, I. 


ARIZONA: 
1, Extension of power of Corporation Commission to regula- 
tion of water systems belonging to individuals, as provided 
in the Public Service Corporation Act of Arizona, is per- 
mitted by state constitution, Art. XV. Van Dyke v.Geary.. 


2. Art. IV, pt. 2, §13, of Arizona Constitution, requiring 
that acts of legislature shall embrace but one subject and 
matters properly connected therewith, which subject shall 

_ be expressed in title, is sufficiently complied with by Public 
Service Corporation Act, although act applies to individuals 
as well as corporations, while its title refers to corporations 
and makes no mention of individuals. Id. 


ASSESSMENT. See Taxation. 
ASSIGNMENT. See Contracts, 4. 


ASSUMPTION OF RISK. See Employers’ Liability Act; 
Instructions to Jury; Workmen’s Compensation Laws. 


BANKRUPTCY: 
Amendment of General Order in Bankruptcy No. XXXII, 
as to mode of opposing discharge or composition.. ....... 


BANKS. See National Banks. 
BILL OF LADING. Sce Interstate Commerce Acts, II. 
BONDS. See Mortgage. 


Securing construction contracts with United States. See 
Sureties. 

Injunction bonds. See Equity, 3-5. 

Merger of guaranties of corporate bonds in judgment recov- 
ered by trustee for bondholders; and proceedings for en- 
forcing judgment as lien against guarantor’s property, fore- 


closed and sold under another mortgage. See Hamer v. New 
TOR RUS Comeee: 


BOUNDARIES. See Public Lands, 3-6. 


BRIDGES: 
Power of State to impose duty upon owners of irrigation 


canals to construct bridges over them. Farmers I. rrig. Dist. 
Vv O'Shea 82° 5%, pease 


PAGE 


39 


641 


.. 266 


. 325 
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CAPITAL STOCK: PAGE 
Estimating value of railroad corporation’s capital stock for 
purposes of taxation. See Taxation. 

Under the franchise tax provisions of Kentucky (Ky. Stats., 

§§ 4077-9) relating to railroad and other corporations ekeis 
cising special or exclusive franchises, what is termed the 
“ capital stock of the corporation ”’ inebadioe its entire prop- 
erty, tangible and intangible. Greene v. Louis. & Interurban 


R. R.. Rh roe rer 400 
See elon Potee: & Nash. R. ps Vv. Gene Meee er eee 
Illinois Cent. R. R. v. Greene... .. 2 ce ee ce cece es ODD 


CARMACK AMENDMENT. See Interstate Commerce 
Acts, IT. 


CARRIERS. See Employers’ Liability Act; Franchise; 
Hours of Service Act; Railroads; Safety Appliance Act; 
Street Railroads; Workmen’s Compensation Laws. 
Measure of damages in contracts for transportation. See 
Damages, 1-3. 

Contracts of shipment; construction and effect; duty to read 
before signing; relation to filed rates, etc. See Interstate 
Commerce Acts, IT. 

Status of caretakers of livestock traveling on drovers’ passes, 
and construction and effect of contracts with carrier. See 
Interstate Commerce Acts, II. 

Federal regulation. See Interstate Commerce Acts. 
State regulation of water rates. See Water Rates. 


State Regulation of Rates and Service: 


1. The “ blow post ”’ law of Georgia, which requires railroads 
to check speed of trains before public road crossings, held 
unconstitutional as applied to the case. Seaboard Air Line 
Vie HECIADELD « eines -nttetl fines wine nelle. acace- ofant 310 


2. Arkansas freight and passenger rates held confiscatory. 
Bowland n.sto1 us Me Sah. Ricapt osnteimumdials.ti- a. 106 


3. While case involving validity of rates was pending in 
trial court, railroad, for purpose of allocating its expenses 
to intrastate and interstate freight and passenger traffic, 
caused minute and specific reports to be made by its em- 
ployees of all facts that would throw light upon the problem. 
Held not objectionable as hearsay; and that the 2 months of 
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investigation afforded basis for argument as to constant 
conditions. Id. 


4. Possible inaccuracy of apportioning general road main- 
tenance expenses between freight and passenger service by 
engine-ton miles held not to affect result. Id. 


5. Whether adoption of low rates fixed by State wouid be 
followed by increased intrastate traffic and revenue, held too 
remote and conjectural to disturb conclusion. Id. 


6. A state “ long and short haul ” provision, applicable only 
to intrastate traffic and which allows shipper an absolute 
right to recover overcharges, sustained. Missouri Pac. Ry. 
MelMeGreunC 04h. Coin «at tdividiieds «+ Idioecs 5.5% 000% cee LO] 


7. Order of Mississippi Railroad Commission requiring 
restoration of certain passenger trains to service held viola- 
tive of due process. Miss. R. R. Comm. v. Mobile & Ohio 


8. Reasonableness of requiring operation of specified trains . 
cannot depend upon relation of money return to out-of- 
pocket cost, i. e., immediate outlay for wages and fuel, in- 
volved in their eheraion, Id. 


9. In determining whether rates fixed by State are confisca- 
tory because not yielding proper return, basis of calculation 
is fair value of property used in service of public. Darnell 
V. Edwardiad asia 20. 2ote dew to coitekinesr ata 564 


10. Strong presumption in favor of rates fixed by an expe- 
rienced administrative body after full hearing. Jd. 


11. Rates should not be held too low because they proved 
unremunerative during a brief period, when conditions for 
traffic were abnormaily poor and little effort made to im- 
prove them. Id. 


12. In determining adequacy, circumstances that road has 
been built in unfavorable locality, and nature and value of 
service actually rendered to public, should be considered. 
Id. 


13. Semble, that, in testing validity of rates affecting a lim- 
ited class of traffic in which railroad is for the time engaged, 
extra cost of construction, not justified by that traffic but 
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incurred with view to extending road ultimately into more 
lucrative territory, should not be accounted as part of fair 
value by which rates must be gauged. Id. 


14. In absence of fair test of rates challenged as confiscatory, 
and in presence of some doubt of their adequacy, dismissal 
of bill should not be absolute, but without prejudice to an- 
other suit, in case they should prove confiscatory when fully 
and fairly tested. Id. 

See Water Rates, 5. 


15. Where enforcement of state rates is enjoined and ship- 
pers and travelers prohibited from suing carrier for failure 
‘to keep them in effect, District Court, after reversal by this 
court with directions to dismiss bill, cannot. inquire into 
and assess damages sustained by shippers and travelers by 
reason of temporary and permanent injunctions, for pur- 
pose of fixing liability on temporary injunction bonds, at 
least as to persons who did not appear. St.Louis, J. Mt. & 
Botti AAG Rnigniee, Si OO REE. Coe a etee. COS 


16. Ancillary suit cannot be maintained to enjoin such per- 
sons from suing in state court (after dismissal of original 
bill) to recover excess rates collected by carrier during the 
restraint. Id. 


CAUSE OF ACTION. See Amendment, 5. 


CIRCUIT COURTS OF APPEALS. 
Setting up new defense in. See Res Judicata. 


CITY ORDINANCES. See Franchise. 
CLOUD UPON TITLE. See Equity, 9, 14, 17-19. 


COAL AND COAL CARS. See Interstate Commerce Acts, 
Ll 


COLOR OF TITLE. See Public Lands, (4). 
COMMERCE. See Admiralty; Anti-Trust Act; Constitu- 


tional Law, III; Interstate Commerce; Interstate 
Commerce Acts. 
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COMMON CARRIERS. See Admiralty; Carriers; Inter- pagr 
state Commerce Acts. 


COMMON LAW: 
The remedy of the New York Workmen’s Compensation Act 
is unknown to common law and hence not among common- 
law remedies saved to suitors from exclusive admiralty juris- 
diction by SASIAART A Act of 1789, §9. Southern Pacific Co. 
v. Jensen. . ......- am ae pelted meee A has OOD 


COMMUNITY GRANTS. ox nad Lands (4). 
COMPUTATION OF TIME. See Time. 

CONDEMNATION. See Eminent Domain. 

CONFLICT OF LAWS. Liability for interest. See Sureties, 3-5. 


CONFORMITY ACT: 
Does not require resort to demurrer in place of motion to 
quash for attacking service in District Court, even though 
state procedure does. Meisukas v.GreenoughCoalCo...... 54 


CONGRESS. See Constitutional Law; Statutes. 
For acts of Congress cited. See Table'at front of volume. 


Reports of committees, as aid in construction. See Stat- 
utes, I, 3. 


CONSPIRACY OF LABOR UNIONS. See Anti-Trust Act; 
Equity, 21. 


CONSTITUTIONAL LAW: 
I. Judicial Power—State and Federal, p. 675. 
II. Admiralty and Maritime Jurisdiction, p. 675. 
III. Commerce Clause, p. 676. 
IV. Contract Clause, p. 677. 
V. Full Faith and Credit Clause, p. 677. 
VI. National Banks. Federal Reserve Board, p. 678. 


VII. Fifth Amendment; Self-Incrimination; Presence at View; 
Due Process, p. 678. 


VIII. Sixth Amendment. See VII, supra. 
TX. Eleventh Amendment; Suing State Officers, p. 679. 
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X. Fourteenth Amendment: 
(1) General, p. 679. 
(2) Notice and Opportunity for Hearing, p. 680. 
(3) Regulation of Rates and Public Service, p. 680, 
(4) Abolishing Private Business, p. 682. 
(5) Reserved Power over Corporations, p. 682. 
(6) Taxation, p. 682. . 
(7) Equal Protection of the Laws, p. 682. 
XI. Who may Question Constitutionality of Statutes, p. 682. 
XII. Adopting State Construction and Findings, p. 683. 
For constructions of the Arizona Constitution, as to regula- 
tion of public utilities, and embracing in an act only one 
subject, expressed in its title. See Arizona. 
For constructions of constitutional and statutory provisions 
of Kentucky governing assessment and taxation of railroad 
“ capital stock ” and “ franchises.” See Taxation. 


I. Judicial Power—State and Federal. See Jurisdiction. 


1. A state court, having obtained jurisdiction over defend- 
ant, has jurisdiction over an action for personal injuries suf- 
fered by him while performing work under a contract with 
the United States. Ohio River Contract Co. v.Gordon ..... 68 


2. An action for personal injuries, being a transitory one, 
may be maintained in a state court notwithstanding the in- 
juries occurred on a reservation under exclusive federal 
jurisdiction. Id. 


3. That the courts of the United States have power to pre- 
vent systematic discrimination in taxation by state authori- 
ties and may enforce the rights of the complainant in that 
regard under the state constitution and laws, although the 
state courts deem themselves without power to afford 
judicial relief in such cases, see 


Greene v. Louis. & Interurban R. R... 2... ee ee ee ce ee ee 499 
Louis. & Nash. R. R. v. Greene .. 2. oe ee ce ce ce we we we DLZ 
Tilinois Cent. R. R. v. Greene... 2. ee cee ce ce ce ee ee es 555 


II. Admiralty and Maritime Jurisdiction. 


1. Power of States to affect general maritime law, while 
existing to some extent under Constitution and Judiciary 
Act of 1789, § 9, Jud. Code, §§ 24, 256, may not contravene 
essential purposes of an act of Congress, work material 
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prejudice to characteristic features of general maritime law 
or interfere with harmony and uniformity of that law in its 
international and interstate relations. Southern Pacific Co. 
V. Jensen... oe ain Lut er ee y 


2. Right of stevedore or longshoreman, or beneficiary, to 
recover for personal injuries or death, suffered while unload- 
ing ship at wharf in navigable waters, comes within maritime 
jurisdiction, and New York Workmen’s Compensation Law 
may not constitutionally govern the case. Id. 

Clyde S. S. Co. v. Walker... .......... 


3. Objection that Ohio Workmen’s Compensation Law, as 
applied to interstate steamship company, invades the fed- 
eral maritime jurisdiction, raised but held not sufficiently 
presented in Valley S. S. Co. v. Wattawa.. ........... 


Commerce Clause. 


1. In absence of special showing to contrary, state regu- 
lation affecting interstate railroad, but only in relation to 
intrastate traffic, which forbids charging more for shorter 
haul than for longer one for same class of freight over any 
portion of road within State, and which allows shipper ab- 
solute right to recover charges collected in violation, is con- 
sistent with commerce clause. Missourz Pac. Ry. v. Mc- 
Grew Coal Co.....1...... et ee 


2. In absence of congressional legislation, power of a State 
to regulate relative rights and duties of employers and em- 
ployees, although engaged in interstate commerce, is settled 
beyond contention. Valley S. S. Co. v. Wattawa....... 


3. The Ohio Workmen’s Compensation Law, regulating 


these relations, upheld as applied to steamship company 


engaged in interstate commerce. Id. 
See Admiralty and Maritime Jurisdiction, II, supra. 


4, Congress having fully covered subject of liability and 
obligation of interstate railroads to compensate employees 
for personal injuries in interstate commerce, State has no 
power to regulate the subject, as attempted by workmen’s 
compensation acts. New York Cent. R. R. v. Winfield... 
Brie Ke. Be Ms WV fiel haan sn sn win bare 
New York Cent. R. R. v. Tonsellito... 
See Employers’ Liability Act, (1). 
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5. State law requiring railroads to check the speed of trains 
at public highways, under such circumstances as will work 
an unreasonable interference with interstate traffic, is direct 
and unconstitutional interference with such commerce and 
void. Seaboard Air Line v. Blackwell . 


6. It is essential character of commerce which determines 
whether it is interstate or intrastate, and not the accident of 
through or local bills of MPS Western Oil mat Co. v. 
Lipscomb. . Se 2 argent ee 


7. Where commodities are in fact destined from one State to 
another, a rebilling or reshipment en route does not of itself 
break the continuity of the movement or require that any 
part be classified differently from remainder. Id. 


8. A nonresident cannot be subjected to a state occupation 
or privilege tax when his only business in the State consists 
in the obtaining of orders for goods shipped from without and 
delivering them to his. customers within the State before 
goods acquire local status. Id. 


IV. Contract Clause. 


1. To sustain a claim that state regulations of railway rates 
violate this clause, necessary that special protecting con- 
tract be shown by record. Missouri Pac. Ry. v. McGrew 
Coal Co..... 


2. Municipality cannot, by contract with street railway 
company, foreclose exercise of police power of State to regu- 
late rates and transfer privileges, unless clearly authorized 
to do so by supreme legislative power. Puget Sound Traction 
Co. v. Reynolds . 


3. Where city street sults franchise ordinances granted 
right at any and all times to make reasonable rules and regu- 
lations for management and operation of lines, proviso that 
such rules and regulations shall not conflict with laws of 
State means laws as they may be enacted from time to time. 
Id. 


V. Full Faith and Credit Clause. 


1. A decision of a state court upholding a judgment of an- 
other State raises no question in this court under this clause. 
Chicago Life Ins. Co. v. Cherry . . 


. 310 


. 346 


. 191 


. 574 


25 
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VI. National Banks; Federal Reserve Board. 


1. Implied power of Congress to confer particular function 
upon a national bank is to be tested, not by nature of func- 
tion viewed by itself, but by its relations to all functions and . 
attributes of bank considered as an entity; necessity or ap- 
propriateness of function should be considered with reference 

to situation to which it relates; and, as to what is necessary 

or appropriate, a court should not substitute its discretion 

for the discretion of Congress. First Natl. Bank v. Union 
ATURE CO. r= «pin on wo iueksc cuiecatadias Lene Ce. ee 


2. Circumstance that a function is of class subject to state 
regulation does not prevent Congress from authorizing 
national bank to exercise it; nor would it lie with the state 
power to forbid this. Id. 


3. A business not inherently such that Congress may em- 
power national banks to engage in it may nevertheless be- 
come appropriate to their functions if, by state law, state 
banking corporations, trust companies, or other rivals of 
national banks are permitted to carry it on. Id. 


4. Section 11 (k) of the Act of Dec. 23, 1913, establishing the 
Federal Reserve Board, in authorizing board to permit na- 
tional banks, when not in contravention of state or local law, 
to act as trustees,,executors, administrators, or registrars 
of stocks and bonds under rules and regulations to be pre- 
scribed by board, is not objectionable as conferring legis- 
lative power, or otherwise obnoxious to Constitution. Jd. 


VII. Fifth Amendment; Self-Incrimination; Presence at 
View; Due Process. 


1. Fifth Amendment does not relieve witness from answer- 
ing merely on his own declaration or judgment that an 
answer might incriminate him; whether he must answer is 
determinable by the trial court in the exercise of sound dis- 
cretion; and unless there is reasonable ground, as distinct 
from remote or speculative possibility, to apprehend that 
direct answer may prove dangerous to witness, answer should 
be compelled. Mason v. United States .................. 362 


2. In absence of manifest error, ruling of trial judge upon 
witness’ objection that an answer may incriminate him, will 
not be reversed by this court. Jd. 
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3. View of scene of murder, by trial judge, does not deprive 
the accused of constitutional right, carried to him by the 
Philippine Code, to “ meet the witnesses face to face,” where 
view is conducted in presence and with consent of his coun- 
sel, and no testimony is taken, and no improper remarks are 
addressed to judge. Valdez v. United States Lier tree: to hoe 


4. Right of accused to be present during inspection may be 
waived by his counsel; but, even when right not waived, his 
absence will not warrant reversal if no prejudice resulted. 
Id. 


5. Appearance in answer to citation issued upon a libel in 
personam does not empower the court to introduce new 
claims of new claimants without service on the defendant. 
Ex parte Indiana Transp. Co. .... 0... oe cee cee. 456 


6. In view of power reserved to add to, alter, amend or re- 
peal the act granting land to the Atlantic and Pacific Rail- 
road Company (July 27, 1866), and of: grantee’s failure,to 
comply with conditions as to construction, Congress could 
lay upon grantee cost of surveying lands granted and require 
payment thereof as a condition to issuance of patents, as 
was in fact done, in respect of said company, by the general 
provision in Act of one 31, 1876. Santa Fe Pac. R. R. v. 
LOGUE US I. MESO, PLO ee Re AE FRM PME 4.92 


VIII. Sixth Amendment. 


Confronting witnesses; view in absence of accused. See 
VII, supra. 


IX. Eleventh Amendment; Suing State Officers. 


1. A suit to restrain state officials from enforcing a state 
statute in violation of constitutional rights is not a suit 
against the State, and this whether the unconstitutionality 
inheres in the statute or is present only in the manner of 


executing it. Greene v. Louis. & Interurban R. R......... 499 
Louis. & Nash. R. R. v. Greene .. eh Tae, 522 
Tilinois Cent. R. R. v. Greene... ............ 555 


X. Fourteenth Amendment. 


(1) General. 


1. Where relief which might be granted under Amendment 
is same as that allowable under state constitution and 
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laws, question whether Amendment is violated need not be 
passed upon. Greene v. Louis. & Interurban R. R.... ..-. 499 

Louis. & Nash. R. R. v. Greene... ........4. 522 


(2) Notice and Opportunity for Hearing. 


2. Theclaim that a money judgment by astate court violates 
due process for want of jurisdiction over defendant’s person 
is not sustainable if jurisdiction was questioned by him by 
plea in abatement and by proceedings in state courts of 
review, and sustained after fair hearings before judgment 
became finally effective. Chicago Life Ins. Co. v. Cherry... 25 


3. A judgment rendered in such circumstances, being sued 
upon in courts of another State, was sustained upon ground 
that matter of personal jurisdiction could not be reopened. 
Held that no violation of due process was involved, since 
original judgment satisfied due process and reason assigned 
for upholding it, if erroneous, amounted only to a mistake 
concerning law of the State in which judgment was rendered. 
Id. 


4, Violation of due process for state supreme court to re- 
verse case and render judgment absolute against party who 
succeeded in trial court, upon proposition of fact which was 
ruled to be immaterial at the trial and concerning which he 
had therefore no occasion and no proper opportunity to in- 
troduce his evidence. Saunders v. Shaw.. ............+. 317 


(3) Regulation of Rates and Public Service. 


5. One who uses his property in supplying large community 
with water thereby clothes such property with public in- 
terest and subjects business to public regulation. Van 
Dashee iy Ape Gta scan <eaytie eluhinn tae sécdpatie rank dnciiban cake Haba wae OO 


6. Fact that service is limited to part of a town does not 
prevent water system from being public utility. Id. 


7. State regulation forbidding railroad to charge more for 
longer intrastate haul than shorter one for same class of 
freight over any portion of line within State, and which al- 
lows shipper absolute right to recover overcharges collected 
in violation, is consistent with Amendment. Missouri Pac. 
Ry. vi McGrew Coal CoP? 9S 0K, PARA. Rabe et 191 


8. ‘State law requiring street car company to carry city de- 
tectives free when in the discharge of duty, held not an arbi- 
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trary or unreasonable exercise of police power. Sutton v. 
DS Cae ae ee ie i oe Lian ait tte eet a%,- Spy 20S 


9. Attempt by state commission to exercise power of regu- 
lation in such arbitrary and unreasonable manner as to 
prevent railroad from obtaining fair return upon its property 
invested in the public service is void under Amendment. 
Miss. R. R. Comm. v. Mobile & Ohio R. R............. +. 388 


10. Reasonableness of requiring carrier to operate specified 
trains cannot be made to depend upon relation of money 
return to “ out-of-pocket ”’ cost, i. e., immediate outlay for 
wages and fuel, involved in their operation. Id. 


11. Where state commission directs railroad to restore va- 
rious trains, by separate orders, but proceeding is based on 
one citation and treated as entirety, action of the commis- 
sion will be tested as a whole, and if unreasonable, gener- 
ally, its reasonableness as to some part of the required serv- 
ice may not be determinéd. Id. 


12. In determining whether rates are confiscatory, calcula- 
tion is based on fair value of property used in public service; 
therefore, when railroad which was originally constructed 
and owned by two is operated by one of them under ar- 
rangement whereby his interest will end and become vested 
in the other at expiration of a term of years, original invest- 
ment of operating owner should not be charged in annual 
instalments against annual operating revenue, in determin- 
ing whether rates fixed are remunerative. Darnell v. Ed- 
EF ee ee PO ee. ren eee ee ine es OOF 


13. Strong presumption in favor of rates fixed by an ex- 
perienced administrative body after a full hearing. Id. 


14, For tests of value of property used for public and ade- 
quacy of rates imposed. See Carriers, 7-14. 


15. Where several street railway lines, built under distinct 
franchises, are owned and operated as one system, public 
regulation concerning car service and fares will not be held 
confiscatory because of its financial results to the line imme- 
diately affected, if system as a whole remains profitable; and 
clearly under such circumstances through service between 

the several lines may be required for single fare. Puget 
‘Sound Traction Co. v. Reynolds... 06... cece ce cece BTA 
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XI. 


(4) Abolishing Private Business. 


16. A law forbidding employment agents from receiving fees 
from the workers for whom they find places in effect destroys 
their occupation as agents for workers, and cannot be sus- 
tained upon ground that fees may be charged against em- 
ployers. -Adams v. Tanner... 2... 0.2.0.0, cece eeee ee. 590 


17. The Washington Employment Agency Law, as con- 
strued by supreme court of State, is contrary to Amendment. 
Id. 

(5) Reserved Power over Corporations. 


18. A state law requiring a street car company to carry city 
detectives free while in the discharge of duty is a validiexer- 
cise of a reserved power to amend the company’s ‘chatter. 
Sutton v. New Jersey. 2.2... cece ccc cece ee ee ee 258 


19. In granting an irrigation district privilege of obtaining 
lands for canals, etc., by condemnation, State may impose 
absolute duty to bridge canals for benefit of adjacent land- 
owners, whether canal in question was acquired by condem- Z 
nation or not. Farmers Irrig. Dist. v. O’Shea............. 325 


(6) Taxation. 


20. State may not tax tangible assets of foreign corporation 
which are not within her borders. Louis. & Nash. R. R. v. 
Greenés. Roe, wdctes. USE EI RoR Seated Boe 


21. Although fact that property is part of a system and has 
its uses only in connection with other parts may be consid- 
ered by State in taxing that portion of the system which is 
within her borders, yet idea of organic unity must not be 
made mesns of unlawfully taxing property without State 
belonging to persons domiciled elsewhere. Jllinois Cent. 
Bh. By Nx GONG es snus uae cope cine Canoe 


(7) Equal Protection of the Laws. . 


22. State law laying duty upon all owners of irrigation 
canals to construct bridges over them for benefit of abutting 
lands does not violate this clause in not embracing canals 
devoted to other uses. Farmers Irrig. Dist. v. O’Shea... .. 325 


Who may question Constitutionality of Statutes. 


1. When constitutional question, asserted as basis for juris- 
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diction of this court on direct appeal from District Court, 
is pleaded as resulting from execution of fraudulent scheme, 
the question ought not to be considered Mere) if ApoE of 
fraud fails. Wall v. Parrot Silver Co.. ethnl as tietarentOe 


2. By claiming the benefits of state laws the right to ques- 
tion their constitutionality may be waived. Id. 


XII. Adopting State Construction and Findings. See also 
Jurisdiction, VII, VIII. 


1. In absence of authoritative decision of supreme court of 
State to contrary, a contemporaneous construction of state 
constitution by an act of the legislature which is reasonable 
in itself and designed to accomplish obvious purpose of the 
constitutional provision in question should be followed by 
this Cours. Val Dyke We CeO7 Yan, ohn od 5 ane <p dtd mb bce OO 


2. The court is not called upon to consider state statutes 
passed for enforcement of provision in state constitution, 
when the latter as construéd and applied in the case by 
state supreme court is self-executing and covers judgment 
in question. Missouri Pac. Ry. v. McGrew Coal Co. ...... 191 
3. Strong presumption in favor of rates fixed by experienced 
administrative body after full hearing. Darnell v. Edwards 564 


CONSTRUCTION. See Statutes; Franchise; Contracts; 
Time. . 
Of contracts for transportation. See Interstate Commerce 
Acts, II. 
Following state constructions and rulings. See Jurisdic- 
tion, VII, VIII. 


CONTRACTS. See Constitutional Law, IV; Franchise. 
Liability for interest. See Sureties, 3-5. 
For transportation. See Admiralty; Interstate Com- 
merce Acts, II. 
Of guaranty. See Bonds. 
Agreements of labor unions. See Anti-Trust Act; Equity, 
aI. , 
Claims for labor and material under bonds accompanying 
federal construction contract. See Sureties. 
1. The fact that townsite lots were purchased from owner 
of water system, which supplies water to its residents though 
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not to the public generally, with oral understanding that 
water could be secured for use on the lots, has no tendency 
to support claim that the system furnishes water only to 
particular individuals in pursuance of private contracts and 
is hence cevoted exclusively to private use. Van Dyke v. 
Geary. 2 Sb)... ravine ed.gem..gallacait 


2. Agreement between applicant for preliminary homestead 
entry and his mother that he would make the entry, pay 
rent while it was being completed, and deed the land to her 
upon issyance of patent, is void under § 24 of Act of May z, 
1890. -Doepel v. Jones... . . 


3. Where, to secure right of way with immediate permission 
to proceed with construction work, railroad company’s agent 
agreed in writing, subject to ratification by company, that 
it would later execute stipulation touching its rights and 
conduct in a forest reservation, held, that company’s action 
in proceeding with the work with knowledge of manner in 
which permission had been obtained, and its acceptance of 
benefits, amounted to an implied ratification of agent’s 
agreement. Chicago, Mil. & St. P. Ry. v. United States... 


4. §, while conducting his business under supervision of 
creditors’ committee, contracted with United States to do 
certain work, and gave bond with surety to secure claims 
for labor and materials. After part performance, he and the 
creditors formed corporation, which, without consent of the 
United States or surety, took over his business and there- 
after continued to perform contract. Held, that in view of 
R. S., § 3737, the transfer could not effect assignment of 
contract, but amounted at most to subletting. Jlinois 
Surety Co. v: Jéhn' Danis COMP Oo OR) TA 
See Sureties. 


CONTRIBUTORY NEGLIGENCE. See Employers’ Lia- 


bility Act; Instructions to Jury. 


CONVEYANCES. See Contracts; Indians; Public Lands. 


CORPORATIONS: 


Reserved power of State over. See Constitutional Law, 
X, (5). 


Foreign, suits against. See Jurisdiction, I, (2). 


PAGE 
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National banks, exercising private functions, under Re- 
serve Bank Act. See National Banks. Quo Warranto to. 
Id. Regulation of rates and service. See Carriers; Inter- 
state Commerce Acts; Water Rates. 

Same as to street railways. See Franchise. 

Interstate carrier’s liability ‘or personal injuries. See Em- 
ployers’ Liability Act. 
Insurance companies, reserves of in Pennsylvania, with 
relation to federal excise tax. See Corporation Tax Act. 
Taxing capital ‘stock and franchise in Kentucky. See 
Taxation. 

Railroad land grants and rights of way over national forests. 
See Public Lands, (1), (2). 

Stockholder’s suit, on behalf of corporation, based on Sher- 
man Act. See Stockholders, 1. 

Guaranty of corporate bonds and merger in judgment ob- 
tained by trustee. See Judgments, 7, 8. 

Arizona Public Service Corporation Act, authorizing Cor- 
poration Commission to regulate rates of water systems 
owned by individuals. See Arizona. 


CORPORATION TAX ACT: 
A fire and marine insurance company in Pennsylvania not 
required to maintain reserve against unpaid losses by law of 
that State, and, therefore, amounts added by it to such a 
reserve may not be deducted in determining the company’s 
taxable net income under Federal Corporation Excise Tax 
Act of 1909. McCoach v. Insurance Co. of North America.. 585 


COURT OF PRIVATE LAND CLAIMS. See Public Lands, 
(4). 


COURTS. Sce.Constitutional Law; Equity; Jurisdiction; 
cross references under Procedure. 


CRIMINAL LAW: 
1. Compelling witness in criminal case to answer, where 
objected that an answer might incriminate him. See Mason 
Ne Mid ik siaie ah aials ono naies ve OOD 


2. Testimony of accomplice who. turns State’s evidence in 
murder case not to be disregarded because of his base char- 
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acter or his retractions and reiteration of charge, but must 
be accorded such weight as is due it when judged by circum- 
stances, his character, etc. Valdez v. United States...... 


3. View of scene of murder by trial judge in absence of ac- 
cused consistent with constitutional right to “ meet the wit- 
nesses face to face,” where his counsel consent.and are pres- 
ent, no testimony is taken, and no improper remarks ad- 
dressed to judge. Jd. 


_ 4, Right of accused to be present during inspection may be 


waived by his counsel; but, even if not waived, his absence 
will not warrant reversal if no prejudice resulted. Jd. 


DAMAGES. See Interstate Commerce Acts, II. 


1. When bill of lading provides that damages shall be com- 
puted on basis of value of goods at place and time of ship- 
ment, difference between that value and value when deliv- 
ered at new destination, to which they have been diverted 


under bill of lading by consent of parties, is a proper measure 


of damages suffered in transit. Gulf &c. Ry. v. Texas Pack- 
TIGL, Othe. Suse Hon cb Larue tke taeta eatick aeaelee: Cane 


2. Shipper discharges his duty to carrier when he sells dam- 
aged goods at new destination for best: price obtainable. Id. 


3. Where printed contract specified minimum or primary 
valuations with corresponding rates, and contained blanks 
for insertion of valuations by shipper if he desired to avail 
himself of alternative rates, and the blanks were left unfilled 
at execution but rate inserted and charged was according to 
primary valuations, held that these were the valuations 
adopted and that carrier’s liability was so limited. Ameri- 
can Express Co. v. U. S. Horse Shoe Co............ 


4. Finding a verdict and judgment excessive, Circuit Court 
of Appeals gave party who had recovered them option to 
submit to reversal or obtain affirmance by remitting part of 
judgment. The party having acted on the latter alternative, 
held, that his cross writ of error complaining of the reduction 
must be dismissed. Woodworth v. Chesbrough. ....... 


5. Damages assessed against railroad, held justified by stip- 
ulation touching railroad’s rights and conduct in a forest 
reservation, which it agreed to execute, and sustained by 


PAGE 
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concurring decisions of courts below. Chicago, Mil. & St. P. 
RVC TAlCd SUC TOI, CUTE nose. te BSL 


6. Damages arising from restraints of permanent injunction, 
afterwards reversed, are not recoverable on temporary in- 
junction bonds, particularly where decree of permanent 
injunction expressly released further liability on the bonds. 
St. Louis, I. Mt. & So. Ry. v. McKnight.................. 368 


7. Rule 15, District Court for Eastern District of Arkansas, 
relates merely to damages recoverable on bonds accompany- 
ing restraining orders or temporary injunctions. Id. 


8. Where claims are all liquidated and amounts are not dis- 
puted, but only liability under bond, the surety, which has 
not elected to pay into court, is chargeable with interest 
from commencement of suit upon the aggregate of the claims 
allowed as reduced to the penal amount of the bond. Illinois 
Surety Co. v. John Davis Co. 2...) agree eee 80D 


DAWES COMMISSION. See Indians, 1-6. 
DECREES. See Judgments. 
DEED. Sce Indians, 5-7; Public Lands, 14. 


DELEGATION OF LEGISLATIVE POWER. See Constitu- 
tional Law, VI, 4. 


DEMURRER. See Jurisdiction, I, (3). 


DESCENT AND DISTRIBUTION. See Indians, 5; Public 
Lands, 15-16. 


DETECTIVES: 
State may require street car company to carry city detec- 
tives free when in discharge of duty. Sutton v. New Jersey 258 


DISCHARGE: 
Of liability of surety. See Sureties. 
Amendment of General Order in Bankruptcy No. XXXII, 
concerning opposition to discharge or composition....... 641 
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Between interstate and intrastate rates. See Interstate 
Commerce Acts, I. 

In valuation of railroad’s property for purposes of state 
taxation. See Taxation. 


DISTRICT COURTS. See references under Construction. 


DISTRICT OF COLUMBIA COURTS. See Jurisdiction, 
II, (6); VI. 


DOCUMENTS. See references under Construction. 


DOING BUSINESS: 
As to whether foreign corporation is doing business within a 
State, and validity of service of process. . See Jurisdiction, 


L, .(2)< 
DRAINAGE. See Taxation, 1. 


EASEMENTS: 
Rights of way over National Forests. See Public Lands, 
9-11. 


ELECTION: 
1. State compensation law putting interstate carriers and 
employees to election between its provisions and Federal 
Employers’ Liability Act, invalid. Erie R. R. v. Winfield. . 


2. Appellee having elected in Circuit Court of Appeals to 
remit part of verdict and judgment held to be excessive, his 
cross writ of error complaining of reduction a be dis- 
missed. Woodworth v. Chesbrough. . 


EMINENT DOMAIN: 
1. Existence of petitioning corporation, right to condemn, 
inability to agree on compensation, and necessity for ap- 
propriation, matters of local law. Cuyahoga Power Co. v. 
Northern Realty Co.. 


2. In granting irrigation district privilege of obtaining 
lands for canals by condemnation, State may impose duty 
to build bridges, without compensation, for access between 
adjacent lands intersected by canals, including those ac- 
quired by purchase. Farmers Irrig. Dist. v. O’Shea. .... . 


3. Nebraska Rev. Stats. 1913, § 3438, imposes this duty. Id. 


170 


09 
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EMPLOYERS’ LIABILITY ACT: PAGE 
(1) State Regulations in Conflict With. 


1. Obligations of interstate railroad carriers to employees in- 
jured in interstate commerce are regulated both inclusively 
and exclusively by Federal Employers’ Liability Act; no 
room for state regulation, even in respect of injuries occur- 
ring without fault, as to which federal act provides no 


remedy. New York Cent. R. R. vy. Winfield............. 147 
Erie R. R. v. Winfield .. ido: ie cit oN O 
New York Cent. R. R. v. ni onegetiito, eRe : Lf: 360 


2. Award under New York Workmen’s Compensation Act 
for injuries, not attributable to negligence, sustained by a 
railroad employee engaged in interstate commerce, held 
void. New York Cent. R. R. v. Winfield. ............... 147 


3. State cannot interfere with federal act either by putting 
carriers and employees to election between its provisions 
and those of a state compeftsation law or by imputing such 
election through statutory presumption. Erie R. R. v. 


- (2) Interstate Commerce Vel Non. Maritime Cases. 


4, In. leaving the yard after his day’s work in switching in- 
terstate and intrastate commerce, employee is engaged in 
interstate commerce. Erie R. R. v. Winfield............. 170 


5. Employee not engaged in interstate commerce when 
placing cars of carrier, containing its supply coal, upon un- 
loading trestle within its yards and when interstate move- 
ment occurred as long as 17 days previously and the cars, 
with the coal, in the meantime, have remained upon sidings 
and switches in yards. Lehigh Valley R. R. v. Barlow. .... 183 


6. Act applies only where injury occurs in railroad opera- 
tions or their adjuncts; cannot be extended to interstate 
maritime transportation merely because vessel is owned and. 
operated by.interstate carrier by railroad... Southern Pacific 
COnti eh hsitirss lesargcen .tebiv se oe 21s DAoeh ne on) 200 


7. “ Boats ’’ in the act refers to vessels which are but part 
of railroad’s extension or equipment as understood and ap- 
plied in common practice. Id. 


8. Question whether employee was engaged in interstate 
commerce not discussed by this court where there was ade- 
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quate evidence upon it for submission to the jury, no evi- 
dent, material error in charge, where both courts below sus- 
tained judgment, and no special circumstances exist. New 
York Cent. R. R. v. Tonsellito.. ... 2.2... 0.6. ee ee ee ees 860 


9. Employee injured while helping to raise wrecked car to 
rescue fellow employee and, coincidently, to clear a track for 
interstate commerce, is engaged in interstate commerce. 
Southern Ry. v. Puckett... 0.0 cee ee ne ee cee neeeee OF 


10. Employee engaged in interstate commerce when called 
aside by event which led to injury not within act. Id. 


11. Defendant, incorporated as an ordinary railway com- 
pany (as distinguished from a street railway company), op- 
erating a suburban electric railway largely on private right 

of way between District of Columbia and Maryland, as 
common carrier of passengers, held within act. Washington - 
Bey CB e6. CO. Vg CUO i ok ta taes geet oes hee, OOO 


(3) Negligence; Assumption of Risk; Fellow Servants. 
State regulation where injury occurs without fault. See (1), . 


supra. 
Instructions on assumption of risk and contributory negli- 
gence. See Hrie R. R. v. Purucker.... ........4.. 0.005 320 


12. Where brakeman was thrown from moving train as 
result of couplers opening, held that, in view of the Safety 
Appliance Act, negligence might be inferred frdm mere 
opening of couplers. Minn. & St. Louis R. R. v.Gotschall.. 66 


13. Employee does not assume risk attributable to negli- 
gence of co-employees until aware of it, unless so obvious that 
ordinarily prudent person would ee it. Erie R. R. 
Viti rUbkericio: af daeroies- s4sak oved a: sethevine sgt «a O20 


14, Whether railroad was oir aet whether employee 
assumed risk, and whether he was a mere volunteer, not 
discussed by this court where there was adequate evidence 
for submission to jury, no evident, material error in charge, 
where both state courts below have sustained judgment, and 
no special circumstances exist. New York Cent. R. R. v. 
Tonsellito . . ae J ay hee ; .. 360 


15. aS no reason for ol ay See the Monae of both 
state courts as to defendant’s negligence, and no exceptional 
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circumstances, this court merely announces conclusion. 
Southern dy. v. Pucketie ai icnscwmed? oe aavhiote.seeeetiowwas B71 


16. Maintaining trolley pole closer to the track than others 
on the line, and so close that conductor cannot safely dis- 
charge duties, ample ground for finding of negligence by 
jury. Washington Ry. & Elec. Co.v.Scala................ 630 


(4) Diverse Citizenship and Removal. 


17. Case. under act cannot be removed to District Court 
upon ground of diverse citizenship. Southern Ry. v. Puckett. 571 


(5) Parent’s Right of Action. 


18. Father, who by state law is entitled to son’s earnings 
during minority, may recover damages for son’s death. 
‘Minn. & St. Louis R. R. v. Gotschall.. .........,........ 66 


19. Act does not give father right of action for expenses and 
loss of services in addition to*son’s right of action. New 
York Cent. R. R. v. Tonsellito.. .. 0... 2 0. ce ce cece ee ee 860 


(6) Jurisdiction of this Court. 


20. Claim that Act should have governed will not give juris- 
diction under § 237, Jud. Code, where action originally based 
upon state statutes, and Act not set up in answer or other- 
wise called to trial court’s attention, and where state su- 
preme court under state practice declined to pass upon 
claim because not presented to trial court. Missouri Pac. 
Resa tober ule coh NE. pee Be erhe S oe eet ees OO 


21. This court may review by writ of error judgment of 
Court of Appeals of District of Columbia in case arising 
under the Act of 1908, as amended. fe bas tan is & 
Blee@o., veScalate oreo eo. PE: BRIS .....-- 6380 


(7) Pleading and Limitations. 


22. If declaration alleges that injuries caused decedent to 
“suffer intense pain,” amendment at trial, that he endured 
““ conscious pain and suffering,” does not introduce new cause 
of action barred by 2 year limitation of the Act. ee 
ton Ry. & Elec. Co. v. Scala... 2.2... eee ee eee .... 630 


EMPLOYMENT AGENCIES: 
Washington law, forbidding business of securing work for 
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unemployed in return for fees, held invalid under Fourteenth 
Amendment: Adams v. Tanner .. oy BPRS al eRe 00 

ENCLOSURES: 


Act against unlawful. See Public Lands, (4). 


EQUAL PROTECTION OF THE LAWS. See Constitutional 
Law, X, (7). 


EQUITY: 
Equitable estoppel. See Sureties, 6. 
Claim of trust under land patent. See Public Lands, 15, 
16. 


Jurisdiction in patent cases. See Ewing v. Fowler Car Cas 1 
Stockholder’s remedy—Sherman Act. See United Copper 
Co. v. Amalgamated Copper Co.... .. Ae aca i OL 


Testing adequacy of rates fisted Hy State. ee Carriers; 
Water Rates. 

Jurisdiction of state courts respecting orders of Interstate 
Commerce Commission. See Jurisdiction, V, (4). 


1. Injunction and damages. Multifariousness. - Suit by 
United States to enjoin construction and operation of rail- 
road through. national. forest, in default of execution and 
filing of stipulation promised to Secretary of Interior, and 
for damages for’ timber cut and injuries resulting from such 
construction and operation, is cognizable in equity, and bill 
praying such relief not multifarious. Chicago, Mil. & St. P. 
EUV OTHE CURE su 5s Aas 6 RANG DEE ROE MER COE OL 


2. Injunction in rate cases. Rights after reversal. Multiplic- 
ity of suits. Where carrier, by reason of injunctions against 
state officials and shippers and travelers as a class, collects 
rates in excess of those fixed by law, and final decree is re- 
versed by this court and mandate issued to dismiss bill, 
right of person, who did not appear, to sue for excess paid 
during restraint revives, and bill to restrain such persons 
from suing in state court for their. overpayments is not main- - 
tainable as bill to prevent multiplicity of suits, in absence of 
common controverted question of fact or law. St. Louis, I. 
Mine So.. Rys.ve Mt Kitight: 105-228 onc an one snans eons, POO 


3. Id. Damages under injunction bonds. Ancillary jurisdic- 
tion. On the lack of power of District Court to assess dam- 
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ages sustained because of temporary and permanent injunc- 
tions, for purpose of fixing liability on temporary injunction 
bonds, after its final decree has been reversed with directions 
to dismiss bill, and the want of basis in a reference to that 
end to support ancillary suit to enjoin persons so damaged 
from asserting rights in state court. Id. 


4. Id. Rule 15 of District Court for Eastern District of 
Arkansas relates merely to damages recoverable on bonds 


accompanying restraining orders or temporary injunctions. 
Id. 


5. Id. Damages arising from restraints of permanent in- 
junction, afterwards reversed, not recoverable on temporary 
injunction bonds, particularly where the decree of per- 
manent injunction expressly released further liability on 
the bonds. Id. ie 


6. Injunction in rate cases. Dismissal without prejudice. 
In absence of a fair test of rates challenged as confiscatory, 
and in presence of some doubt of their adequacy, dismissal 
of bill should not be absolute, but without prejudice, in case 
they should prove confiscatory when fully and fairly tested. 
Dariidhy Fidwardsviers Geainwsioaer lias apriiudans oh ide, 564 
CEAV a, Dike a GO Y welt ion 05 are wanes ase. 39 


7. Injunction. Against Interstate Commerce Commission. 
District Court may not enjoin Interstate Commerce Com- 
mission from proceeding with hearing on claim of reparation 
for failure to furnish coal cars. United States v. Illinois 
Cond Bsr Rive to +00 aaibee dose vengnrs paotes fade 82 
See Jurisdiction, V, (4). 
8. Injunction. Trade secrets. During taking of proofs in suit 
to enjoin former employee from using or disclosing secret 
processes, defendant may be enjoined from disclosing them 
to experts or other witnesses (counsel excepted), but trial 
judge in his discretion may reveal them to such persons, at 
such times, and under such precautions as he deems neces- 
sary in progress of cause. Du Pont Powder Co. v. Masland 100 


9. Injunction. In tax cases; state and local. Cloud on title. 
Multiplicity of suits. Federal courts have jurisdiction to 
enjoin unlawful state tax proceedings, which cloud plaintiff’s 
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title and threaten irreparable injury and‘ multiplicity of 
suits; this applies to state as well as local taxes. Greene v. 


Lous. a interurban H.-R. oe ee ee 499 
Louis. & Nash. R. R. v. Greene. 0.6.6. eee eee eee es 522 
Illinois Cent. R. R. v. Greene........ Tee as eet ee OD 


10. Id. Inadequate legal remedy. Section 162, Ky. Stats., 
does not afford adequate remedy against discriminatory 
assessments for both state and local taxes. Id. 


11. Id. Multiplicity of suits. When bill seeks relief as to 
state and local taxes based on same assessment, and adequate 
legal remedy exists as to former class only, equity will retain 
and dispose of entire case, doing justice completely and 
avoiding multiplicity of suits. Greene v. Louis. & Interurban 
12. Id. Inadequate legal remedy. A railroad whose intangi- 
ble property is assessed by Board of Valuation and Assess- 
ment, and which is subjected to discrimination through un- . 
dervaluation of other property by county assessors, is not 
afforded adequate remedy through §§ 41 15-4120, 4123, Ky. 
Stats., providing for readjustment of the latter class of as- 
sessments through the County Board of Supervisors. Id. 


13. Id. Drainage tax. Disproof of benefit. In suit to enjoin 
collection of drainage tax defendant is entitled to be heard on 
question of benefit. Sawnders vy. Shaw... ......... ~ 317 


14. Injunction against Secretary of Interior. Cloud on title; 
inadequate legal remedy. Demand by Secretary of Interior 
based on erroneous construction of Act of June 25, 1910, 
that railroad company deposit entire cost of surveying cer- 
tain townships, consisting in part only of lands granted it by 
United States, so beclouds large areas of other unsurveyed 
land covered by its grant and threatens such embarrassment, 
particularly through forfeiture proceedings for which the 
act provides, that equity has jurisdiction to enjoin the Secre- 
tary from enforcing the demand. Santa Fe Pac. R. R. v. 
Lane... . Sloss qutascrnpet eet SEDER Ok Oats ed Se EL AS 
15. Id. To test validity of such demand grantee not obliged 
to await and defend forfeiture proceedings under the act. Id. 
16. Id. Tender. Tender by grantee of one-half amount de- 


manded for surveying townships in question held adequate. 
Id. 
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17. Cloud on title. Pleading. In suit to remove a particular 
cloud from plaintiff’s title, facts showing title and existence 
and invalidity of instrument or record sought to be elim- 
inated as a cloud are essential parts of plaintiff's cause of 
action and must be alleged in bill. Hopkins v. Walker.... 486 


18. Id. The rule is the same in respect of suits to remove 
clouds under § 6115, Montana Codes of 1907, as distin- 
guished from suits to quiet title under § 6870. Id. 


19. Id. Location certificates. Recorded certificates of loca- 
tion are the first muniment of the locator’s paper title and, 
when verified, are, in Montana, made prima facie evidence of 
all facts properly recited in them; and so, when apparently 
valid but actually, under the mining laws, invalid, they 
may becloud the title injuriously. Id. 


20. Injunction. Sherman Act. Private party cannot main- 
tain suit for injunction under § 4 of Sherman Act. Paine 
Lrmber CodveNeal o25:..... . ussoltammtesta?. hau soon 459 


21. Id. Labor unions. New York laws. An agreement 
among labor unions held not to make a case for injunction | 
under laws ef New York in a private suit. Id. 


22. Supplemental bill. Effect of, unanswered. Supplemental 
bill, filed, after hearing and decision, by permission of the 
court but apparently disregarded, not to be taken as con- 
fessed by defendant for want of answer, when no rule to 
answer was made upon him and his failure to do so is not 
explained by record; nor, in silence of record, is error to be 
imputed to trial court for not paying heed to material alle- 
gations thus presented. Louis. & Nash. R. R. v. Greene.. 522 


23. New. parties. Generally speaking, authority to make 
new parties, especially after decree, rests in sound discretion 
‘of trial court, which, except for abuse, will not be reviewed 
either directly, or indirectly by mandamus. Louisiana v. 


24. New parties on appeal. Local law inapplicable. To 
review a judgment by appeal or error, one must be a party 
or privy, and Art. 571, La. Code of Practice, apparently au- 
thorizing third persons who allege that they are aggrieved 
by judgment to appeal from it, can have no application to 
equity suit in federal courts. Jd. 
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25. Substitution in this court. Whether or not in an action 
by stockholders to enforce right of corporation this court 
may substitute as plaintiffs persons appointed receivers 
while writ of error is pending, mooted; but motion held with- 
out merit on the facts. United Copper Co. v. Amalgamated 
Copper Co... ep ee ee ee 


ESTOPPEL. Sce Jurisdiction, III, (7), (b); Sureties, 6. 


Where connecting carrier, sued for personal injuries by 
person traveling on drover’s pass, set up release of liability 
for negligence contained in contract of carriage issued by, 
and in accordance with tariffs of, initial carrier, under Car- 
mack Amendment, it was estopped from claiming that under 
its own tariff issuance of such passes was unlawful. Norfolk 
Southern R. R. v. Chatman ...... 0.0. 0. ee eee 


EVIDENCE. See Judicial Notice; Presumptions, and refer- 


ences under Construction. 


Computing time. See Time. 

Of interstate commerce and negligence. See Employers’ 
Liability Act, (2). 

Testimony of accomplice; view of place of crime. See Crim- 
inal Law. 

Enjoining disclosures to experts. See Trade Secrets. 


1. Objection to evidence as hearsay must be taken when 
evidence is introduced. Rowland v. St. Louis & S.F. R. R. 


2. While case involving validity of rates fixed by State was 
in trial court, railroad, for the purpose of allocating expenses 
to intrastate and interstate traffic, caused reports to be made 
by employees of all relevant facts in accordance with pre- 
scribed formulae. Held that returns of employees, having 
been made in the course of their business, were not hearsay, 
and that the 2 months of investigation afforded basis for 
argument as to constant conditions. Id. 


3. Proof comprising a body of official admissions and direct 
and circumstantial evidence from unimpeached public and 
private sources, and which fully sustains finding that great 
mass of property in Kentucky, embracing all tangible prop- 
erty except railroad property and distilled spirits—during a 
period of years—was systematically and notoriously as- 


PAGE 


. 261 


... 276 


106 
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sessed at not. exceeding 60 per cent. of its fair cash value, 
held not overcome by general presumptions arising from 
duty of assessors to assess at fair cash value, or by numerous 
stereotyped affidavits of former assessors asseverating their 
obedience thereunto. Louis. & Nash. R. R. v. Greene. .... 522 

Illinois Cent. R. R. v. Greene.. ...... 555 


EXECUTIVE OFFICERS. Scc Mandamus; Public Lands, 
20, 21. 


EXPERT WITNESSES. Sce Trade Secrets. 


EXPRESS COMPANIES. Sce Interstate Commerce Acts, 
" L246 


FEDERAL EMPLOYERS’ LIABILITY ACT. See Em- 
ployers’ Liability Act. 


FEDERAL RESERVE BOARD. See Constitutional Law, VI; 
National Banks. 


FEES. See Public Lands, 20, 21. 


FELLOW SERVANT DOCTRINE. Sce Employers’ Liabil- 
ity Act, (3). 


FOREST RESERVES. See Public Lands, (2). 


FRANCHISE. See Constitutional Law, X, (5); Corpora- 
tions; Taxation. 


1. State law requiring street car companies to carry city 
detectives free while in discharge of duty is valid exercise of 
a reserved power to amend company’s charter. Sutton v. 
Neo eer ie es ne ne, § acing ieee ee eat LOO 


2. Ordinances granting street railway franchises, with the 
right to make regulations not conflicting with laws of State, 
mean the laws as they shall from time to time exist. Puget 
Sound Traction Co. v. Reynolds... .....0.0.0 00020000 es BTA 


3. Municipality cannot, by contract with street railway, 
foreclose exercise of police power by State respecting rates 
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and transfer privileges, unless clearly authorized by supreme 
legislative power. Id. 


4, Under Washington Constitution, contract provisions in 
franchises conferred by municipalities may be set aside by 
legislature; and Public Utilities Act supersedes conflicting 
ordinances or charter provisions of city. Id. 


5. Where several street railway lines, built under distinct 
franchises, are owned and operated as one system, a public 
regulation concerning car service and fares will not be ad- 
judged confiscatory because of its financial results to the line 
immediately affected, if system as a whole remains profit- 
able; and through service for a single fare may be required. 
Id. 


FRAUD. Sce Trade Secrets. 


1. Under R. S., § 5239, national bank directors are liable for 
damages sustained by individual in consequence of violations 


of National Bank Act. Chesbrough v. Woodworth .. v. 42 
2. eee of fraud held not sustained. Wall v. Parrot 
Silver Co. . werandinds aie s3 eb Beceseh arden 2 en Sie 407 


3. GiGally speaking, when fraud is alleged and denied, 
the party making the charge will be confined to that issue. 
Id. 


4. When constitutional question, asserted as basis for juris- 
diction of this court on direct appeal from the District Court, 
is pleaded as resulting from execution of a fraudulent 
scheme, the question ought not to be considered (semble), if 
charge of fraud fails. Id. 


GOOD FAITH: 
In possession of publicland. See Public Lands, (4). . 


GUARANTY. See Bonds. 
HEARSAY. Sce Evidence.’ 
HOMESTEADS. See Public Lands, (3). 


HOURS OF SERVICE ACT: ‘ 
1, Act remedial and requires carrier to do all reasonably 
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within its power to confine service within limits stated. 
Atchison, T. & S.F. Ry. v. United States. ............... 336 


2. Proviso in § 3 relieves carrier only in cases where excessive 
service necessary for causes mentioned in proviso. Id. 


3. If train crew unavoidably is unable to take train to ter- 
minal of their normal run without serving beyond time 
limit, excessive service must be avoided by substituting 
fresh crew whenever carrier, in exercise of all reasonable 
diligence, can do so. Id. 


INDIANS: 
1. Acting under enrollment provisions of Curtis Act and 
Creek Agreement of 1901, the Dawes Commission was a 
quasi-judicial tribunal, and enrollments made by it and 
approved by Secretary of Interior are presumptively cor- 
rect; in absence of fraud, mistake or arbitrary action they 
are conclusive. United States v. Wildcat... ............. 111 


2. Whether a person alleged to be a member of the Creek 
Nation was living on April 1, 1899, is question going to his 
right to be enrolled under § 28 of Agreement of 1901, which 
Dawes Commission was competent to decide; it is not a 
jurisdictional question, and an incorrect determination of 
it does not necessarily render enrollment void. Id. 


3. Commission was authorized to presume that a person 
enrolled as member of tribe on tribal rolls of 1895 was 
living on April 1, 1899, in absence of proof of his death be- 
fore that date or of circumstances indicating that he died 
before Commission acted. Id. 


' 4, Attempt of the Secretary of Interior to set aside enroll- 
ment of deceased Creek Indian by striking name from rolls 
without notice to heirs, ultra vires and void. Id. 


_§. When Creek citizen dies after April 1, 1899, and allot- 
ment is afterwards made, and deeds issued, in his name, 
title is vested in his heirs by § 28 of Agreement of 1901. Id. 


6. Under §3 of that Agreement, permissible for Dawes 
Commission to enroll tribal citizens and make them allot- 
ments when they failed to make selections for themselves. 
Id. 


700 INDEX. 


INDIANS—Continued. PAGE 


7. Order of Secretary of Interior, approving Indian agent’s 
recommendation that restrictions on alienation be removed 
from Indian’s allotment, was made on March 26, “ to be 
effective thirty days from date.” Held that approval be- 
came effective on thirtieth day after its date, i. e., on April 


25th, and enabled allottee to make valid conveyance on that - 


day Lanhanr ve MCIccr ae Bon ce fe en . Ret ee es 
INFANTS. See Employers’ Liability Act, (5). 
INFRINGEMENT. Sce Patents for Inventions. 
INJUNCTION. See Equity. 


INSTRUCTIONS TO JURY: 
1, Request to charge must give jury accurate understanding 
of law with reference to phase of case to which applicable. 
Evie te. Fe... LUruChe? oe ee, ee LO roe 


. 582 


320 


2. For requests to charge on assumption of risk held de- | 


fective and more appropriate for contributory negligence. 
Id. 


INSURANCE COMPANIES: 
Reserves in Pennsylvania and subjection to federal excise 
tax. See Corporation Tax Act. 


INTEREST. See Sureties, 3-5. 
INTERFERENCE. See Patents for Inventions. 


INTERSTATE COMMERCE. Sce Employers’ Liability 
Act; Interstate Commerce Acts; Hours of Service 
Act; Safety Appliance Act; Workmen’s Compensation 
Laws. 

As to what constitutes interstate transportation. See Con- 
stitutional Law, III. 

As to paramount authority of Congress over subjects of in- 
terstate commerce. Id. 


INTERSTATE COMMERCE ACTS: 
State regulation; relations to interstate commerce. See 
Carriers, 1-6. 


I. Powers of and Proceedings before Gommission, See 
also 14-16, Infra. 
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1. Order of Commission assigning cause for hearing upon 
an issue of reparation for failure to furnish coal cars, not an 
order in sense of § 1, Commerce Court Act; and District 
Court cannot enjoin Commission from proceeding with 
such hearing. United States v. Illinois Cent. R. R......... 82 


2. Order of Commission directing carriers to desist from 
discriminating against interstate commerce by charging 
lower rates for local competitive intrastate traffic, may 
properly leave to carriers discretion to determine whether 
discrimination shall be removed by lowering the interstate 
rates, or by raising intrastate rates, or by doing both. 
American Express Co. v. Caldwell... .... 0... 0... .40000+. 617 


3. Where rates which carrier seeks to alter, in avoiding dis- 
crimination condemned by Commission, are intrastate rates 
which have been fixed by state authority, Commission’s or- 
der will justify carrier only, in so far as order defines the 
territory or places to which it applies. Id. 


4. In cases. where federal authority is exerted to affect in- 
trastate rates, desirable that orders of Commission should 
be so definite as to rates and territory to be affected as to 
preclude misapprehension. Id. 


5. State law providing that no advance of intrastate rates 
may be made except after 30 days’ notice filed with a board 
of railroad commissioners, and published, inapplicable to 
changés in intrastate rates which carrier seeks to make in 
obedience to order of Interstate Commerce Commission, to 
abate discrimination against interstate traffic. Id. 


6. Commission having found interstate rates unduly dis- 
criminatory as compared with competitive intrastate rates 
and ordered abatement, its further finding that interstate 
rates are not unreasonable impliedly authorizes carrier to 
maintain them and raise such intrastate rates accordingly. 
Id. 


II. Duties, Rights and Liabilities of Carriers and Shippers. 


1. Carmack Amendment and bill of lading. By request of 
shipper and by action of carriers in dealing with freight ac- 
cordingly, a shipment governed by Carmack Amendment 
may be diverted from original destination and original bills 
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of lading continued in force as applicable to new destination. 
Gulf dec. Ry pv evas Packing Cosumanen aces geen Bt 


See Damages, 1-2. 


2. Id. Under Amendment, initial carrier not entitled to 
recover over against connecting carrier which did not con- 
tribute to damage. Id. 


3. Id. Original bill of lading governs entire transportation, 
and new conditions cannot be introduced by connecting 
carrier through a second bill. Missouri, Kans. & Tex. Ry. 
vidVardy od} saceyal rh 3.90: Bane tt vee 883 


4, Id. Acceptance of second bill of lading governing part of 
transportation and containing new terms as to notice of 
damage does not bind shipper. Id. 


5. Livestock contracts. Limited liability. Rates. Where 
printed contract for interstate transportation specified mini- 
mum or primary valuations for livestock with corresponding 
tariff rates, and left blanks for insertion of shipper’s valua- 
tion if he desired to avail himself of alternative rates, and — 
blanks were left unfilled at execution but rate charged and 
inserted in contract was according to primary valuations, 
held that these were valuations adopted and carrier’s liability. 

was so limited. American Express Co. v. U. S. Horse Shoe 
Coin: ieetat oleate tie otrbads: guibivend. wediotaR.2 58 


6. Id. Failure to post rates. Shipper’s failure to read con- 
tract. Failure to post rates duly made out and filed with 
Commission does not affect their validity or duty of shipper 
to take notice of them; nor may he avoid contract by neg- 
lecting to read it. Id. 


7. Id. Construction of schedules. A clause in merchandise 
rate schedules that rates there must not be applied to live- 
stock shipments, construed as intended to leave provisions 
of livestock schedule concerning rates and valuations for 
independent interpretation uninfluenced by provisions in 
the merchandise schedules. Jd. 


8. Id. Written notice of damage. Stipulation in limited 
liability contract for carriage of livestock, pursuant to 
provisions duly published and filed with Interstate Com- 
merce Commission, conditioning connecting carrier’s lia- 
bility upon written notice to its agent within 5 days from 
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removal of stock from cars, held reasonable and valid. 
EHOR) RR. VESteneys MOLL BVT a FUT BE She 332 


9. Id. Limiting liability in consideration of reduced rates. 
Right to limit carrier’s liability for damage, in consideration 
of optional reduced rates in accordance with schedules and 
form of contract duly published and filed with Commission, 
well settled. Id. . 


10. Id. Such provisions for notice of claim and limited 
liability bind the parties until changed by Commission. Id. 
Cf. Missouri, Kans. & Tex. Ry. v. Ward................ 888. 


11. Liability for personal injury to caretaker of livestock. As 
applied to caretakers of livestock, §1 of Hepburn Act of 
1906 uses term.‘ free pass ”’ as meaning not gratuitous pass 
‘but one issued for consideration constituting caretaker 
passenger for hire; under doctrine of Railroad Co. v. Lock- 
wood stipulation that carrief shall not be liable for personal 
injuries sustained by such caretakers through its negligence 

is void. Norfolk Southern R. R. v. Chatman. ............ 276 


12. Id. Estoppel. Where connecting carrier, sued for per- 
sonal injuries in such case, based its defense on a release of 
liability for negligence contained in contract of carriage 
issued by, and in accordance with tariffs of, initial carrier, 
under the Carmack Amendment, it was estopped from claim- 
ing that under its own tariff issuance of such passes was 
unlawful. Id. 


13. Id. Construction of tariff. Provision in tariff that free 
or reduced transportation shall not be issued to caretakers 
and that they shall pay full fare returning, implies such 
transportation will be allowed to destination. Id. 


14. Id. Separation of rates for caretaker and livestock. 
When connecting interstate carriers, in accordance with 
tariffs of initial carrier duly filed and published, contract to 
carry livestock and caretaker for specified rate in money, 
the carriage quoad caretaker is a carriage for money, part of 
the total rate; and fact that the part attributable to care- 
taker is not separately stated in a passenger tariff does not 
render contract to carry him invalid under the Act to Regu- 
late Commerce. Id. 


15. Id. Separation of rate, in such case, is administrative 
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matter affecting form of tariffs committed to Commission 
by § 6, as amended, concerning which courts will not inter- 
fere in advance of application to Commission. Id. 


16. Presumption as to filing of rates. In trial of action upon 
contract for interstate transportation, plaintiff is entitled to 
presumption that carrier filed with Interstate Commerce 
Commission such rates as were requisite to sustain the con- 
tract, the pleadings being silent on the subject. Nevada- 
California-Oregon Ry. v. Burrus... 2... ec ce ee ce ee ee 


17. State long and short haul provision consistent with Inter- 
state Commerce Acts. A state provision, as to intrastate 
traffic, which forbids greater charge for short than for long 
hauls and allows shipper right to recover overcharges, is 
consistent with Fourteenth Amendment, the Commerce 
Clause, and the Interstate Commerce Acts. Missouri Pac. 
Ry. v. McGrew Coal Co.. . 


INTERSTATE COMMERCE COMMISSION. See Inter- 


state Commerce Acts. 


IRRIGATION CANALS. See Waters. 


JUDGMENTS. See Jurisdiction. 


Effect of decree of Court of Private Land Claims on color of 
title and good faith of claim based on Mexican Grant. See 
Public Lands, (4). 


1. Jurisdiction of state court in action on judgment of sister 
State to examine jurisdictional basis of judgment where ren- 
dered. Chicago Life Ins. Co. v. Cherry.......... 0.02.0 


2. A money judgment by a state court does not violate due 
process for want of jurisdiction over defendant’s person 
where jurisdiction was questioned in trial and appellate 
courts and sustained after fair hearings before judgment 
became finally effective. Id. 


3. Where such judgment was sued on in another State and 
sustained on ground that question of personal jurisdiction 
could not be reopened, held that original judgment satisfied 
due process and reason assigned for upholding it, if errone- 
ous, amounted only to mistake concerning law of State in 
which judgment was rendered. Id. 


PAGE 


.. 103 


. 191 
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4. A state decision upholding a judgment of er State 
raises no question in this court under the full faith and credit 
clause. Id. 


5. Where judgment and verdict found excessive by Circuit 
Court of Appeals and it gave party recovering it option of 
submitting to reversal or obtaining affirmance by remitting 
part of judgment, the party, having acted on the latter 
alternative, his cross writ of error complaining of reduction 
must be dismissed. Woodworth v. Chesbrough. ........... 79 — 


6. Decree against plaintiff in patent infringement suit af- 
firmed by Court of Appeals held res judicata as to another 
suit pending before Court of Appeals for another circuit, 
where subject-matter and relief prayed were the same in 
both suits and privity of the parties defendant established. 
Hart Steel Co. v. Railroad Supply Co.................... 294 


7. A deficiency judgment ebtained by trustee for bond- 
holders against guarantor of bonds held to merge individual 
bondholders’ rights of action; trustee necessary plaintiff in 
suit to enforce judgment as lien upon property of debtor sold 
under a mortgage. Hamer v.New York Rys.Co......... 266: 


8. Where a decree of foreclosure and sale makes no reserva- 
tion respecting liens or similar rights of action touching the 
property sold, subsequent suit to enforce a lien which was 
not adjudicated in the foreclosure proceeding becausé then 
not mature is independent of the foreclosure proceedmg and 
does not afford jurisdiction to District Court as an ancillary 
suit. Id. 
See Parties, 6. 


9. Where decree commanded railroad company uncondi- 
tionally to execute a stipulation, which it agreed to make in 
order to secure right of way through forest reservation, held 
that question whether it should not have provided in alter- 
native for ousting company if it did not execute stipulation 

’ within a time certain, not being raised by appellant com- 
pany, could not be raised by the government (appellee) in 
absence of cross appeal. Chicago, Mil. & St. P. Ry. v. 
United Stated s..2..cidenesitt,) obis AG. oon. kiiat (8). .... 351 


JUDICIAL NOTICE: 
An order of Interstate Commerce Commission, being in- 
definite as to its territorial scope, court referred to accom- 


{ 
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panying report and thence to maps of railroads therein 
identified. American Express Co. v. Caldwell... ......... 617 

JURISDICTION: 


I. Jurisdiction over the Person: 


(1) New Parties not Served, p. 707. 
(2) Foreign Corporations, p. 707. 
(3) Attacking Jurisdiction, p. 708. 
(4) Waiving Objections, p. 708. 


II. Jurisdiction of Federal Courts Generally: 


(1) Admiralty and Maritime Jurisdiction. See Admi- 
ralty. 

(2) To Enforce State Constitution and Laws against 
Discriminatory Taxation, without Deciding 
Federal Question upon which Jurisdiction is_ 
Founded, p. 708. 


III. Jurisdiction of this Court: 


(1) Directing Writ of Error, p. 709. 
_ (2) Parties and Substitution, p. 709: 
(3) Frivolous Contentions, p. 709. 
(4) Judgments Reviewable and Scope of Review, p. 709. 
(5) Over District Courts, p. 710. 
(6) Over Court of Appeals of the District of Columbia, 
p. 710. 
(7) Over State Courts: 
(a) Claim and Decision of Federal Question, p. 
710. 
(b) Order of Remand Conclusive, p. 711. 


IV. Jurisdiction of District Courts: 


(1) Federal Question, p. 711. 

(2) Removal and Remand, p. 712. 

(3) Parties and Diverse Citizenship, p. 712. 

(4) Ancillary Suits, p. 712. . 

(5) After Mandate Dismissing Bill, p. 712. 

(6) Enjoining Interstate Commerce Commission, p. 
713. 


INDEX. 
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V. Jurisdiction of State Courts: 


(1) Duty to Hear, p. 713. 
(2) Personal Injuries in Federal Work on Federal Reser- 
vation, p. 713. 
(3) Quo Warranto to National Bank, p. 713. 
(4) As to Orders of Interstate Commerce Commission, 
p.. 718. 
VI. Jurisdiction of Courts of District of Columbia, p. 714. 


VII. Local Law. Following State Constructions, p. 714. 


VIII. Conclusions of Fact, Judicial and Administrative, p. 715. 


Inquiry into basis of sister state judgment. See Judg- 
ments, |. 

Mandamus against Commissioner of Patents. See Man- 
damus, 1-2. . 

Id. against Secretary of theInterior, See Mandamus, 3. 
Enjoining Secretary of the Interior. See Equity, 14-16. 
Of Dawes Commission. See Indians, 3-6. 

Of Secretary of the Interior. See id. 

Equitable jurisdiction. See Equity. 


I. Jurisdiction over the Person. 


(1) New Parties not Served. 


1, Appearance in answer to citation issued upon libel in 
personam does not empower court to introduce new claims 
of new claimants without service on defendant. Ex parte 
Indiana Transp. Co........... 


(2) Foreign Corporations. 


2. Provision by corporation for payment of bonds and cou- 
pons in a foreign State is not such doing business as renders 
it liable there to suit on bonds. Toledo Rys. & Lt. Co. v. Hill 


3. Mortgaging corporation’s property to trustee in foreign 
State, to secure bonds, not a translation of its property to 
that State rendering corporation liable there to suit on 
bonds. Jd.. 


4. Carrying and depositing materials excavated from federal 
reservation constitutes doing business in State at the local- 
ity outside the reservation where carriage and deposit oc- 
cur, and corporation is subject to suit in such State if 


.. 456 


49 
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service is had there on its agent for the purpose. Ohio 
River Contract Co. v. Gordon. ..<... 2. 49+. i 


(3) Attacking Jurisdiction. 


5. Motion to quash service is proper in federal court 
(though state procedure requires demurrer) to raise ques- 
tions whether corporation is doing business and service made 
on its representative. Meisukas v. Greenough Coal Co..... 54 


(4) Waiving Objections. 
6. After motion to quash service overruled, answer to merits 


accompanied by reassertion of objection to jurisdiction not 
waiver. Toledo Rys. & Lt. Co. v. Hill. .................. 49 


7. Postponement of hearing and reservation of right of de- 
fendant to plead to merits and order of court sua sponte di- 
recting plaintiff to amend complaint do not constitute 
waiver. Meisukas v. Greenough Coal Co................. 54 


68 


8. Pleading to merits after objection to jurisdiction over- 
ruled does not waive objection. Ex parte Indiana Transp. - 
COs. sack Saas 20 tie Ae aaah, a aie ee ee ee eee AOS 


9. Principles of waiver and appearance may not apply 
strictly in case where defendant is already in court and 
objection relates to introducing new complainants. Id. 


II. Jurisdiction of Federal Courts Generally. 
(1) Admiralty and Maritime Jurisdiction. See Admiralty. 


(2) To Enforce State Constitution and Laws Against Discrim- 
wnatory Taxation, without Deciding Federal Question upon which 
Jurisdiction is Founded. 


1, Federal courts have jurisdiction to enjoin collection, etc., 
of state taxes resulting from general, systematic discrimina- 
tions in assessments, where tax laws are constitutional but 
method of execution is not; and, jurisdiction being invoked 
on ground that discrimination violates Fourteenth Amend- 
ment, case may be decided and remedied upon application 
of state constitution and laws alone, without deciding fed- 
eral question, if full relief be thus afforded; and this juris- 
diction exists notwithstanding state courts hold themselves 
powerless to afford judicial remedy. Greene v. Louis. & 
Entenurbian Ps RP pf doe AY I ir ithe eritnetieee 499 
Louis. & Nash. R. R. v. Greene ...... 0... ce ce cece eve es 522 
Illinois Cent. R. R. v. Greene .... 6. eee eevee ieee ce cease BBD 
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III. Jurisdiction of this Court. 


(1) Directing Writ of ‘Error. 


1. Where supreme court of State refuses to review judg- 
ment of intermediate appellate court for want of jurisdic- 
tion, the writ from this court properly goes to such inter- 
mediate court. Cuyahoga Power Co. v. Northern Realty Co. 300 


(2) Parties and Substitution. 


2. Making new parties, especially after decree, rests in 
sound discretion of trial court. No review by appeal, error 
or mandamus except in case of abuse. Louisiana v. Jack.. 397 


3. General rule that no person may review judgment by 
appeal or error who is not party or privy to the record. Id. 


4. Art. 571, La. Code of Practice, purporting to authorize 
any persons to appeal who allege that they have been ag- 
grieved by judgment, can have no application to equity 
suit in federal courts. Id. 


5. In action by stockholders to enforce alleged right of cor- 
poration mooted whether court has jurisdiction to substitute 
certain receivers of the corporation, but held that in the 
circumstances application was without merit.. United 
Copper Co. v. Amalgamated Copper Co................... 261 


(3) Frivolous Contentions. 


6. Jurisdiction not supported by contention that States 
may not regulate rights and duties of employers and em- 
ployees in interstate commerce, in absence of congressional 
legislation. Valley S. S. Co. v. Wattawa................. 202 


(4) Judgments Reviewable and Scope of Review. See II, (2), 
supra; III, (5), (6), infra. 


7. Semble, that rule limiting inquiry to questions presented 
to court below is not confined to questions of procedure and 
not inflexible. West v. Rutledge Timber Co............... 90 


8. Where railroad commission by separate orders required 
restoration of several trains but orders were based on one 
citation and intended and treated by court below as one 
order, this court also treated it as a unity. Miss. R. R. 
Comm. v. Mobile & Ohio R. Ru... 6. ce ec ce ce ee ee es 888 
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9. The court does not consider a question affecting both 
parties and suggested by the appelleedn absence of any cross 
appeal, and of objection made by appellant. Chica o, M’ al, 

& St, Po Ry, v. United States . 0. 22. SITUA Ae. 851 


10. Party who obtains favorable judgment in considera- 
tion of his remission of part of his recovery has no standing 
to maintain cross writ of error complaining of reduction 
when judgment is brought by his opponent to this court. 
Woodworth v, Ghesbrowg]becs is... cnn posta nde ictetete ma conte as ote. 02 


(5) Over District Courts. 


11. In case governed by Jud. Code, § 266, where District 
Court’s jurisdiction is invoked on constitutional questions, 
this court may review whole case on appeal from order 
denying preliminary injunction. Van Dyke v.Geary...... 39 


12. Mandamus does not lie to control District Court upon 
jurisdictional question—as to its duty to remand case re- 
moved from court of another State—when other modes of 
reviewing its decision (writ of error or certiorari) are pro- 
vided by statute; and inconvenience and expense to party 
do not alter rule. Ex parte Park Sq. Automobile Station.... 412 


(6) Over Court of Appeals of the District of Columbia. 


13. The court has-jurisdiction by writ of error to review 
judgment of Court of Appeals of the District of Columbia in 
case arising under Federal Employers’ Liability Act of 1908, 
as amended. Washington Ry. & Elec. Co. v. Scala........ 630 


(7) Over State Courts. 


(a) Claim and Decision of Federal Question. “See Vil, 
infra. 


14, ‘Claim of federal right must be made in accordance with 
state procedure. Nevada-California-Oregon Ry. v. Burrus 103 


15. Must be called to state court’s attention according to 
state method. Missouri Pac. Ry. v. Taber.............. 200 
Valley S. S. Co. v. Wattawa,... .......... 202 


- 16. Where state court’s judgment may rest upon either 
federal or non-federal ground, federal basis must appear by 
that court’s opinion or otherwise to afford jurisdiction to 
this court. Cuyahoga Power Co. v. Northern Realty Co.:... 300 


JURISDICTION—Continued. 


IV. 
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17. Where state supreme court dismisses judgment of inter- 
mediate court for want of jurisdiction upon ground that no 
question under state or federal constitutions arises, semble, 
this court may assume judgment had non-federal basis only 
if record or state court’s opinion does not show. Id. 


18. Claim that judgment of state supreme court violates 
Fourteenth Amendment not too late, though first made by 
assignment of errors presented to its Chief Justice when 
writ of error from this court was granted, if aggrieved party 
under no duty to anticipate state court’s action before judg- 
ment rendered and was afforded no opportunity afterwards 
to present claim for its consideration. Saunders v. Shaw.. 


(b) Order of R mand Conclusive. 


19. Order of District Court’ remanding case to state court 
held conclusive, Jud. Code, § 28. Yankaus v. Feltenstein .. . 


20. Conduct of plaintiffs in respect of proceedings in state 
courts and District Court held not to have estopped them 
from contesting jurisdiction of latter after attempted re- 
moval, or to have waived their right to conclusive effect of 
order of remand. Id. 


Jurisdiction of District Courts. 


As to personal jurisdiction. See I, supra. 

In admiralty and maritime cases. See Admiralty. 

To enforce state laws against discriminatory taxes. See IJ, 
(2), supra. 

(1) Federal Question. See VII, infra. 


1. Action under R. S., § 5239, against national bank director 
for damages sustained by individual in consequence of viola- 
tions of National Bank Act, necessarily involves federal 
question. Chesbrough v. Woodworth. ............00e0e0e 


2. Case arises under laws of United States where appro- 
priate statement of plaintiff’s cause of action, unaided by 
anticipation or avoidance of defenses, discloses that it really 
and substantially involves controversy respecting the valid- 
ity, construction or effect of a law of Congress. Hopkins v. 
Walter: Wiieriate. Coarwe age ss 


3. In suit to remove cloud from plaintiff’s title, facts show- 
ing that title and existence and invalidity of instrument or 
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INDEX. 


record sought to be eliminated as a cloud are essential parts 
of cause of action and must be alleged in bill. Id. 


4, Rule is same in respect of suits to remove clouds under 
§ 6115, Montana Codes, 1907, as distinguished from suits to 
quiet title under § 6870. Id. 

' See Public Lands, 18-19. 


(2) Removal and Remand. See III, (5), 12, supra. 


5. Conclusive effect of order of remand. Yankaus v. Felten- 
stein . re i oly, Quai eta OF USES a 
6. Gas arising under Federal P Hnotoyeee Liability 2 Act 
cannot be removed to District Court upon ground of diver- 
sity of citizenship. Southern Ry. v. Puckett........... 


(3) Parties and Diverse Citizenship. See IV, (2), 6, supra. 


7. Where judgment is held by trustee for benefit of all bond- 
holders secured by his mortgage, he is necessary party to 
suit by majority of them to enforce judgment; and if he be 
made defendant without adequate cause, he must be re- 
aligned as plaintiff. Hamer v.New York Rys. Co........ 


(4) Ancillary Suits. 


8. Where District Court’s decree of foreclosure and sale 
makes no provision concerning money judgment outstand- 
ing against defendant, which District Court did not con- 
sider because defendant’s liability under it was not absolute 
when claims were presented in the foreclosure proceedings, 
subsequent suit in that court to enforce the judgment as 
lien on the property foreclosed is not ancillary to the fore- 
closure proceedings. Hamer v. New York Rys.:Co.... 


9. Reference made without authority by District Court after 
dismissal of bill pursuant to mandate of this court, for pur- 
pose of determining claims under an injunction bond, held 
not to afford basis for ancillary suit by railroad defendant 
to enjoin persons from asserting in state courts their right 
to regain excess rates collected by such company under 
protection of the ee St. Louis, I. Mt. & So. Ry. v. 
McKnight. . » Male Ienbatey, 


(5) After Mandate ee Bill. 


10. As to absence of jurisdiction in District Court to de- 
termine claims under an injunction bond after reversal of 
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its decree by this court and issuance of this court’s mandate 
to dismiss bill. Jd. 


| (6) Enjoining Interstate Commerce Commission. 


11, Order of Commission assigning cause for hearing upon 
issue of reparation not an order in sense of § 1 of Commerce 
Court Act, and District Court has no jurisdiction to enjoin 
hearing. United States v. Illinois Cent. R. R............ 


V. Jurisdiction of State Courts. 
Over foreign corporations. See I, supra. 


(1) Duty to Hear. 


1, Violation of due process for state supreme court to re- 
verse case and render judgment absolute against party who 
succeeded in trial court, upon a proposition of fact ruled to 
be immaterial at trial and.concerning which he had there- 
fore no eee: to introduce evidence. ‘Saunders v. 


. (2) Personal Injuries in Federal Work on Federal Reservation. 


2. State court has jurisdiction of subject-matter of an ac- 
tion for personal injuries incurred in work under a federal 
contract performed on federal reservation, such action sata 
transitory. Ohio River Contract Co. v. Gordon. . 


(3) Quo Warranto to National Bank. 


3. Under § 11 (k), Act of Dec. 23, 1913, establishing Federal 
‘Reserve Board, supreme court of State may entertain pro- 
ceedings in nature of quo warranto, at instance of its attorney 
general, to test whether conduct of bank in acting as trustee, 
etc., is ‘‘ in contravention of state or local law.’”’ First Nail. 
Bank v. Union Trust Co... . 


(4) As to Orders of Interstate Commerce Commission. 


4, Suit by State to enjoin carriers from advancing intra- 
state rates without first complying with state regulations is 
not a suit, beyond the jurisdiction of state court, “‘ to en- 
force, set aside, annul, or suspend in whole or in part” an 
order of Interstate Commerce Commission, where order 
- covers the proposed advances in part only, is not mentioned 
in bill and is not relied on in answer as justifying them all. 
American Express Co. v. Caldwell... ........ 
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VI. Jurisdiction of Courts of District of Columbia. 


1. FOS, Secretary of the Interior. Santa Fe Pac. R. R. 
v. Lane.. ne as eurnd tdacdte inate CHL ne eee 


2. Mandamus to Secretary of the Interior. Lane v. Hog- 


3. Mandamus to Commissioner of Patents. Hwing v. 
FowlemCar Co 08 fo tere a ea a re oo 


VII. Local Law. Following, State Constructions. See 
II, (4); IIT, (7), (a); IV, (1), supra. 


1. Conclusive effect of construction of state statutes by 


supreme court of State. See Louisiana v. Jack........... 397 
Greene v. Louis. & Interurban R. RB... 2 6. oo ee ee ee ee ee ee 499 
Louis. & Nash. R. R. v. Greene .... 6.1... ce ee ee ee ee ee ee 522 
Illinois Cent. R. R. v. Greene... .. ae ae rae ESD 
Missouri Pac. Ry. v. McGrew Coal Co. ‘imation 2o8 


2. In absence of authoritative decision of supreme court of 
State to contrary, contemporaneous construction of state 
constitution by act of the legislature, which is reasonable in 
itself and designed to accomplish obvious purpose of con- 
stitutional provision in question, should be followed by this 
court. Van Dyke v. Geary... 2.06... cece ee tee eee ee 89 


3. Persuasive force of construction given a state enactment 
by state attorneys general in its administration. Louisiana 
v. Jack. RT a, NS Sma Mtoe Y Gey 


4. What documentary matter should be filed with declara- 
tion in action in state court upon sister state judgment, a 
local question. Chicago Life Ins. Co. v. Cherry............ 25 


5. In controversy in state courts over right of one corpora- 
tion to condemn lands of another, existence of petitioning 
corporation, right to condemn, inability to agree on com- 
pensation and ‘necessity for appropriation are matters de- 
pending on local law. Goualines Power Co. v. Northern 
Replat Gn’ ses isheahodhires) Sgiclonsie Bins ieetaiin > cat eatanin saa 


As to force given to construction of act of Congress by Land 
Department and adoption of it by Congress through later 
enactment. Santa Fe Pac. R. R. v. Lane..:..........-.2 492 
See also West v. Rutledge Timber Co......... 00... e eee eees 90 
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VIII. Conclusions of Fact, Judicial and Administrative. 

1. Upon the effect of findings by Dawes Commission in en- 
rolling Indians. See United States v. Wildcat.. .......... 111 
2. Binding force of conclusions of state assessing board when 
free from fraud and based on fair hearing. See Taxation. 
3. Strong presumption in favor of rates fixed by experienced 
administrative board after full hearing. Darnell v. Ed- 
Warase SARTERS 9808 ator es oe Be ecebueld. £ B64 
Cf. Miss. R. R. Comm. v. Mobile & Ohio R. R.. ......... 388 
4. Concurrent findings of state trial and appellate courts as 
to fact of negligence not overturned by this court in absence 
of clear error. American Express Co. v. U, S. Horse Shoe 
CO BIOS E CE FOE i Pe TRS TES logn i Mace 58 
poutnern eye V. Puckett: ee TE a, TP ea 871 


See Interstate Commefce Acts, I; Patents for Inven- 
tions. 


JURY. See Instructions to Jury. 
KENTUCKY. Sce Taxation. 


LABOR UNIONS: | 
Enjoining. See Equity, 21. 


LAND DEPARTMENT. See Public Lands. 
LANDS. See Indians; Public Lands. 


LIMITATIONS. See Employers’ Liability Act, (7); Public 
Lands, 12. 


LIVESTOCK: 
Limited liability contracts for transportation of. See Inter- 


state Commerce Acts, II. 
MANDAMUS. See Parties, 3. 


1. Mandamus will not lie to compel Commissioner of Pat- 
ents to declare interference where applicant for patent ad- 


mits his invention was made subsequent to date upon . 


which another application for same invention was filed, and 
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concedes priority and utility of the other’s invention by 
adopting his claims in an amended application. Hwing v. 
Fowler Car Co........... 


2. Priority of invention is determinable by suit in equity 
between the parties, not by mandamus against Commis- 
sioner in attempt to control administrative discretion con- 
ferred upon him by R. 8., § 4904. Id. 


3. Mandamus lies where duty sought to be enforced is plain 
and nondiscretionary and situation exigent. Lane v. Hog- 


4. Does not lie to control District Court upon jurisdictional 
question—as to its duty to remand a case removed from a 
court of another State—when other modes of reviewing its 
decision (writ of error or certiorari) are provided by statute; 
and inconvenience and expense to the party do not alter 
rule. Ex parte Park Sq. Automobile Station... ......... 


MARITIME CASES. See Admiralty; Constitutional Law, 
II. 


MASTER AND SERVANT. See Employers’ Liability Act; 
Hours of Service Act; Safety Appliance Act; Work- 
men’s Compensation Laws. 


Suit to enjoin former employee from using or disclosing 
secret processes. Du Pont Powder Co. vy. Masland........ 


MINERAL LANDS. See Public Lands, (5). 


MORTGAGE. See Bonds. 


Making deed of trust to trustee in foreign State and pro- 
viding for payment of bonds there does not render corpora- 
tion liable to suit on bonds in that State. Toledo Rys. & Lt. 
COVES OT) OPO OLE ae Bole ite ate 


MOTION TO QUASH: 
Proper mode of attacking service and jurisdiction thereon 
depending in District Court. Meisukas v. Greenough Coal 
CO\se.> 


MULTIFARIOUSNESS. See Equity, 1. 


. 174 
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MULTIPLICITY OF SUITS. See Equity, 2, 9, 11. PAGE 


MUNICIPALITIES. See Franchise. 


NATIONAL BANKS: 
Power of Congress to confer private functions on, as author- 
ized by act creating Federal Reserve Board. See Constitu- 
tional Law, VI. 


Jurisdiction of state court in quo warranto. See Jurisdic- 
tion, V, (3). 


Action under R. S., § 5239, against national bank director, 
for damages sustained by individual in consequence of viola- 
tions of National Bank Act, involves federal question. Ches- 
brough v. Woodworth....... OO eiceiey, beds gusset. 


NEGLIGENCE. See Employers’ Liability Act; Instructions 
to Jury; Interstate Commerce Acts; Workmen’s Com- 
pensation Laws. 


NOTICE: 
Stipulation requiring written notice to carrier of damage. 
See Interstate Commerce Acts, II, 4, 8-10. 
Failure to post and duty to take notice of rates filed with 
Interstate Commerce Commission. See Jd., II, 6. 
Setting aside enrollment and allotment of deceased Indian 
without notice. See Indians, 4. 


PARENT AND CHILD: 
Right of action by father for injuries to son under Federal 
Employers’ Liability Act. See Employers’ Liability Act, 


(5). 


PARTIES: 

1. Right of stockholder to sue on behalf of corporation, when 
it refuses to do so, for injury due to violations of Sherman 
Act; remedy in equity. May this court substitute receivers 
appointed after suit began? United Copper Co. v. Amal- 
gamated Copper C0... 0... eece ee cence eee te te ee te ees 

2. Where defendant in one case was a corporation manufac- 
turing articles complained of in patent infringement suit, 
and in another a second corporation which was controlled 
by and acted as selling agent of the first, and subject-matter 


72 
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and relief prayed were same in both suits, held that there 
was such privity between defendants that judgment ren- 
dered by Court of Appeals.in suit against first corporation 
was res judicata as to the other suit, then pending before 
Court of Appeals for another circuit. Hart Steel Co. v. 
Rattroad Supply Cos: oi cvsnevakl wie gates sp age, 294 


3. Generally speaking, authority to make new parties, es-- 
pecially after decree, rests in sound discretion of trial court, 
which, except for abuse, will not be reviewed either directly, 
or indirectly by mandamus. Louisiana v. Jack........... 397 


4. Toreview judgment by appeal or error, one must be party 
or privy, and Art. 571, La. Code of Practice, apparently au- 
thorizing third persons who allege that they are aggrieved 
by judgment to appeal from it, can have no application to 
equity suit in federal courts. Id. 


5. As to lack of authority of court to introduce new claim- 
ants with new causes of action in a libel in personam, with- 

out service on defendant as to new libellants, and what — 
amounts to proper objection to jurisdiction in such cases. 

See Ex parte Indiana Transp. Co.. ...... 2... eee ee ee ee es 456 


6. Where majority bondholders sue to enforce judgment, 
obtained on bondholders’ behalf by trustee under the mort- 
gage, trustee is necessary party and must be aligned as 
plaintiff if not shown to be antagonistic. Hamer v. New 
FONG BUG CO. oo ol as «Bags 05 gle ps na Reape oes! ah ARS Ce 


PASSENGERS: 
1. Caretaker of livestock, traveling on a free or drover’s 
pass, is a passenger for hire. Norfolk Southern R. R. v. 
CRATAGR 6 5o 3s os. cisiyie su de boegn Be Rn RO RRTA e eae 


2. Carrier of passengers only, common carrier within Em- 
ployers’ Liability Acts. Washington Ry. & Elec. Co. v. Scala 630 


PATENTS FOR INVENTIONS: 
Setting up res judicata in Circuit Court of Appeals. See 
Res judicata. 


1. When applicant for patent admits that invention was 
made subsequent to date on which another application for 
same invention was filed, and by amendment of application. 
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adopts prior applicant’s claims, he concedes priority of other 
invention, its utility and sufficiency of claims. Ewing v. 
Boilers Gare Comma at ne oo hie ee Laie, oH sistieny Sn oe 


2. In such case Commissioner of Patents cannot be required 
by mandamus to declare interference. Id. 


3. Under R. S., § 4904, it is his duty to declare interference 
only when, in exercise of his judgment upon facts presented, 
he is of opinion that senior application will be interfered 
with by junior one. Id. 


4, Judicial remedy for determining priority of invention is 
by suit in equity. Id. 


5. Patents for improvements in railroad tie-plates examined 
and held invalid for want of novelty and invention. Railroad 
Supply Co. v. Elyria Iron Co. 

See Hart Steel Co. v. Railroad Bivvy te. 


.. 285 
. 294 


6. Improvements involved in these cases held to be no more . 


than product of ordinary mechanical skill. Id. 


7. Mere carrying forward of the original thought, a change 
only in form, proportions or degree, doing the same thing 
in the same way, by substantially the same means, with 
better results, is not such invention as will sustain patent. 
Id. 


8. Patents claiming merely improvements in devices already 
well exploited in prior art must be limited strictly to forms 
described in claims. Id. 


9. Patentee presumed to have had all prior patents before 
him when he applied for patent. Id. 


PERSONAL INJURY. See Employers’ Liability Act; 
Safety Appliance Act; Workmen’s Compensation 


Laws. 
Jurisdiction of state court where injury sustained on federal 


reservation while plaintiff was working under contract with 
United States. Ohio River Contract Co. v. Gordon........ 


Liability of carrier for personal injury to caretaker of live- 
stock. Norfolk Southern R. R. v. Chatman... 


68 


. 276 
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PLEADING. See Employers’ Liability Act, (7). PAGE 
Multifariousness. See Equity, 1. 
Cloud: on title. Id., 17-19. 
Supplemental bill. Effect of, unanswered. Id., 22. 
‘Exceptions. See Admiralty. 
Fraud, confining plaintiff to issue. See Fraud. 
As to mode of setting up claim of federal right. Sée Juris- 
diction, III, (7), (a); IV, (1). 
As to mode of attacking process. Id., I. 


1. What documentary matter should be filed with declara- 
tion in action in state court upon sister state judgment is a 
local question. Chicago Life Ins. Co. v. Cherry...........° 25 


2; A decree against plaintiff in patent infringement suit was 
affirmed by Court of Appeals while its appeal from a like 
decree in another suit involving the same controversy was 
pending unheard before Court of Appeals of another circuit. 
Held that motion for affirmance, seasonably made to latter _ 
court and supported by certified copies of record, etc., in the 
other case, establishing legal identity of the subject-matter 

and privity of parties, was a proper mode of interposing de- 
fense of res judicata. Hart Steel Co. v. Railroad Supply Co.. 294 


PRESUMPTIONS. See Evidence, 3; Taxation, 8. 


1. In trial,of action upon contract for interstate transporta- 
tion, plaintiff is entitled to presumption that carrier filed 
with Interstate Commerce Commission such rates as were 
requisite to sustain contract, pleadings being silent on the 
subject. Nevada-California-Oregon Ry. v. Burrus........ 103 


2. Enrollments made by Dawes Commission and approved 
by Secretary of Interior, presumptively correct. United 
States vi Wildcatiarr0nd. eR RO Se ee 1 


3. In making enrollments Dawes Commission was author- 
ized to presume that person enrolled as member on Creek 
tribal rolls of 1895 was living on April 1, 1899, in absence of 
proof of his death before that date or of circumstances in-. 
dicating that he had died before Commission acted. Id. 


4, Patentee presumed to have had all prior patents before 
‘him when he Se for. ee Railroad phe Co. v. 
Elyria Iron Co. . ae eee aee Ta cede etice TONE 285 
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PRESUMPTIONS—Continued. 
5. Strong presumption in favor of rates fixed by an expe- 
rienced administrative body after a full hearing. Darnell v. 
Pabards Te ee ee eee 


6. A state law, otherwise invalid, cannot be made effective 
through a statutory presumption that its provisions are 
accepted by interstate railroad carrier. Hrie R. R. v. Win- 
PAS or es cary Oe ee wher ae 


7. Recorded certificates of mining location prima facie evi- 
dence of title in Montana. Hopkins v. Walker ........-. 


PRIORITY: 
Of invention. See Patents for Inventions. 


PRIVITY. See Parties, 2; Res Judicata. 
PRIZE. See Admiralty. - 


PROCEDURE. See generally: Damages; Equity; Evidence; 
Interstate Commerce Acts; Judgments; Judicial No- 
tice; Jurisdiction; Mandamus; Parties; Patents for 
Inventions; Pleading; Taxation. 

Suit against State. See Constitutional Law, IX. 
Attacking jurisdiction and waiving objections. See Juris- 
diction, I. 
Federal question, raising. Jd., III, '(7), (a); IV, (1); when 
not decided. Jd., II, ‘2). 
Removal of causes. Id., IV, (2). 
Writ of error, where directed. Jd., III, (1). 
Judgments reviewable. Scope of review. Id., III, (4). 
Local law. Following state constructions. Id., VII. 
Conclusions of fact, judicial and administrative. Id., VIII. 
Mandate. Reversing injunction and dismissing bill, effect 
of. Id., IV,, (5). 
Self-incrimination. See Criminal Law, 1. 
Absence of accused at view of judge. Id., 3-4. 

’ Claims for materials and labor furnished federal contractor. 
See Sureties. 
Interest, liability for. Id., 3-5. 
Clouds on title, bills to remove. See Equity, 9, 14, 17-19. 
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Injunction bonds, damages under. Id., 2-5. 
Multifariousness. Id., 1. 

Multiplicity of suits. Jd., 2, 9, 11. 

Rate cases. Dismissing bill without prejudice. Jd., 6. 
Supplemental bill, unanswered, effect of. IJd., 22. 

Tender. Id., 16. 

Trade secrets. Enjoining disclosure. Id., 8. 

Quo warranto, in state court against national bank. See 
Jurisdiction, V, (3). 

1. Rehearing. New contentions made too late; discretion of 
trial court. Illinois Cent. R. R. v. Greene...............-. 


2. Res judicata. Setting up new defense by motion in Circuit 
Court of Appeals. Hart Steel Co. v. Railroad Supply Co.... 


PROCESS, SERVICE OF. See Jurisdiction, I. 


PROPERTY: 
In trade-marks and trade secrets. See Du Pont Powder Co. 
v. Masland. ....... 


PUBLIC CONTRACTS: 
Claims for labor and material under bonds accompanying 
federal construction contracts. See Sureties. 


PUBLIC LANDS. See Damages, 5; Judgments, 9. 


As to powers of Tensas Basin Levee Board, Louisiana. See 
Statutes, II, 7-8. 


(1) Railroad Lands and Surveys. 


1, Act of Mar. 2, 1899, in providing for conveyance to 
United States by Northern Pacific R. R. Co. of lands within 
a national park in exchange for public lands to be selected 
elsewhere, construed as extending to that company’s succes- 
sor in title though no successor is named. West v. Rutledge 
Timber C05 ..s:05 6600 08 


2. The company, recognized as such successor by Land De- 
partment both in making conveyance of the base lands and 
in enjoyment of right of lieu selection, is not to be denied 
that right upon the hypothesis that the Northern Pacific R. 
R. Co. had ceased to exist before date of act. Id. 


3. Report by deputy surveyor that public lands were suit- 
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able for grazing, if cleared, but more valuable for timber at 
the time, accepted and acted upon by Land Department 
as a description of lands as non-mineral, held classification 
as non-mineral at time of actual government survey for pur- 
poses of lieu selection, under Act of 1899, supra. Id. 


4. Whether preliminary lieu selection of unsurveyed public 
land designates the tract “‘ with a reasonable degree of cer- 
tainty,” under the Act of 1899, question of fact to be deter- 
mined by circumstances of each case. Description in terms 
of future survey may be sufficient, if land can be located 
therefrom with aid of adjoining survey already made. Id. 


5. In view of power reserved to amend, repeal, etc., act 
granting land to Atlantic & Pacific R. R. Co., and of grantee’s 
failure to comply with conditions, Congress was empowered 
to lay upon it cost of surveying lands granted and require 
payment as condition to issuance of patents, as done by 
Act of July 31, 1876. Santa Fe Pac. R. R. v. Lane........ 492 


6. Land Department’s construction that Act of 1876 re- 
quired grantee to pay only its proportional share for survey- 
ing townships was reasonable and impliedly approved and 
incorporated by Congress in Act of June 25, 1910, which 
changes grantee’s obligation only by advancing time of pay- 
ment. Jd. : 

See Equity, 14-16. 


(2) National Forests and Railroad Rights of Way. 


7. Power of the President to establish forest reservations in- 
cludes power to make temporary withdrawals. Chicago, 
Mil. & St. P. Ry. v. United States... ................... 351 


8. Act of Secretary of Interior in directing a withdrawal is in 
law act of President. Id. 


9. Forest lands, temporarily or permanently reserved, are 
“specially reserved from sale’ and set apart for a public 
‘purpose, within the meaning of § 5 of the general railroad 
right of way act of Mar. 3, 1875, and not subject to its 
provisions. Id. 


10. Under Act of Mar. 3, 1899, such right of way over tem- 
porary or permanent forest reservations may be obtained 
only after Secretary of Interior finds it consistent with pub- 
lic interest, and he, in exercise of broad discretion, may 
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condition approval on prior filing of stipulation binding ap- 
plicant, respecting use of privilege, prevention of fire, com- 
pensation for timber cut, etc. Id. 


11. Where, for purpose of securing right of way under Act of 
1899, with immediate permission to proceed with construc- 
tion work, railroad company’s agent agreed in writing, sub- 
ject to ratification by company, that it would later execute 
a stipulation touching its rights and conduct in forest reser- 
vation, held that the company’s action in proceeding with 
work with knowledge of manner in which permission had 
been obtained, and its acceptance of benefits, amounted to 
implied ratification of agent’s agreement, binding company 
either to execute the required stipulation or to discontinue 
construction and operation of railroad within reservation. 
Id. 
See Damages, 5; Judgments, 9. 


(3) Homestead Entries and Patents. 


PAGE 


12. Under § 7 of Act of Mar. 3, 1891, it is duty of Secretary — 


of Interior to issue patent upon homestead entry when no 

contest or protest proceeding has been initiated and no 

order has been made, in his department, for purpose of 

challenging validity of entry, within 2 years from issuance of 

final receiver’s receipt. Lane v. Hoglund................. 
See Mandamus, 3. 


13. Adverse report by deputy supervisor, challenging home- 
stead entry within national forest for insufficiency of resi- 
dence and cultivation, but merely filed in Land Office and 
not acted upon until after 2 year period had expired, is not 

“ pending contest or protest’ within § 7 of the act. Id. 


14. Preliminary homestead entry, made under agreement 
between applicant and his mother that he would make 
entry, pay rent while entry was being completed and deed 
land to her upon issuance of patent, is void under § 24, Act of 
May 2, 1890, and confers no “nee upon 1 applicant or his 
heirs. ee v. Jones. . SE 3G. 


15. When Land Department provisionally cancels such an 
entry during entryman’s lifetime, and, after his death, his 
widow has relinquished her rights therein and made new 
entry in her own right, the original entry affords no basis for 
entryman’s heirs to contest her entry before Department on 


174 


. 305 
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ground that her marriage was void, if they do not deny the 
illegal agreement or seek to have the original entry rein- 
stated on its merits. Id. 


16. The first entry, being a nullity, could beget no equity 
entitling heirs to affix a trust to the land when patented to 
the widow. Id. 


(4) Mexican Grant; Good Faith; Color of Title; “‘ Fence Act.” 


17. Where lands, allotted as part of a Mexican Community 
grant and for many years occupied, improved and claimed in 
good faith under color of such allotments and mesne con- 
veyances, were excluded from grant by decree of Court of 
Private Land Claims determining its boundaries, contin- 
uance of such occupancy, with knowledge of decree, was 
not a trespass forbidden by the Act of Feb. 25, 1885, to pre- 
vent unlawful occupancy -of, public lands, but came within 
the exception thereof as an occupancy under claim and 
color of title made or acquired in good faith. Smith v. Third 
Natl. Beccharige Bante sic cc widnieh ates oases ne tess LOA 


(5) Mining Land; Certificates of Location. 


18. Substantial controversy respecting construction and 
effect of mining laws presented when plaintiff sets up title 
under placer patent, alleging locus in quo not known to con- 
tain lodes when patent was applied for and was so adjudged 
against strangers to suit who adversed application, and in 
which the defendants, notwithstanding such judgments, 
claim same ground under other lode locations made after 
patent. and embracing claims 600 feet wide, while plaintiff 
contends 25 feet would be the maximum if ground remained 
subject to lode location. Hopkins v. Walker..........-. 486 


19. Recorded certificates of location are first muniment of 
locator’s paper title and, when verified, are, in Montana, 
prima facie evidence of all facts properly recited in them; 
and so, when apparently valid but actually, under mining 
laws, invalid, they may becloud title injuriously. Id. 

See Equity, 17-19. 


(6) As to Tenure and Fees of Surveyor General of Louisiana. 


20. Office of surveyor general in Louisiana abolished by 
Act of Mar. 4, 1909, 35 Stat. 945. Lewis v. United States... 134 
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21. In view of R. S., § 1765, allowing federal officers only 
such additional compensation as is by law authorized and 
explicitly appropriated, surveyor general of Louisiana was — 
not entitled to fees for furnishing copies of plats and tran- 
scripts of records, which the Act of Mar. 3, 1831, required 
him to collect but did not undertake to dispose of. Id. 


PUBLIC OFFICERS. See Mandamus; Public Lands, 8, 20, 
21. 


QUO WARRANTO: 
Jurisdiction of state court under Federal Reserve Act. See 
Jurisdiction, V, (8). 


RAILROADS. See Carriers; Corporations; Employers’ 
Liability Act; Franchise; Hours of Service Act; Inter- 
state Commerce Acts; Safety Appliance Act; Taxation. 
Lieu selections. See Public Lands, 1-5. 

Duty to pay cost of surveying. Id., 5-6. 
Rights of way. Jd., 9-11. 
State regulation. See Carriers. 


RATES: 
Transportation rates. See Carriers; Interstate Com- 
merce Acts. 
State regulation of water rates. See Water Rates. 
Street railroads. See Franchise. 


RECEIVERS. See Parties, 1. 


RELEASE: 
Of carrier by person accepting drover’s pass. See Inter- 
state Commerce Acts, II, 11-15. 


REMITTITUR. Sce Judgments, 5. 


REMOVAL AND REMAND. See Jurisdiction, III, (7); IV, 
(2). : 


REPARATION. See Interstate Commerce Acts, I. 


RES JUDICATA. See Parties, 2. 
Motion for affirmance, seasonably made to Circuit Court of 
Appeals, supported by certified copies of record in case de- 
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cided in another circuit, establishing legal identity of subject- 
matter and privity of parties, held a proper means of inter- 
posing defense of res judicata. Hart Steel Co. v. Railroad 
Crear Cate EE ee FAG Ge tag gd eae SO 


SAFETY APPLIANCE ACT: 
Where a brakeman was thrown from interstate train, and 
killed, as result of couplers coming open while train in mo- 
tion, held, in view of Safety Appliance Act, negligence might 
be inferred from the mere opening of couplers. Minn. & St. 
Bouts Fe. Hom. Gotschall, ? cng Aes Gadoye os ne Berea ss 66 


SERVICE OF PROCESS. See Jurisdiction, I. 


STATES: 
Powers. See Constitutional Law; Interstate Commerce 
Acts; Taxation. ee 


Courts. See Jurisdiction. 

Statutes. See Table of Statutes Cited, and title Statutes. 
Suit against. See Constitutional Law, IX. 

Laws and construction, following. See Jurisdiction, VII. 
Regulation of freight and passenger rates. See Carriers. 
Of water rates. See Water Rates. 


STATUTES. Sce Table of Statutes Cited at front of volume. 
Also Anti-Trust Act; Conformity Act; Corporation 
Tax Act; Employers’ Liability Act; Hours of Service 
Act; Indians; Interstate Commerce Acts; National 
Banks; Patents for Inventions; Public Lands; Safety 
Appliance Act; Workmen’s Compensation Laws. 
Statutory presumptions. See Presumptions, 6. 


J. Principles of Construction. 
Following state construction. See Jurisdiction, VII. 


1. In determining effect of a later enactment upon an act 
creating an office, it must be assumed that Congress was 
familiar with action of an executive department undertaking 
to terminate the office which later act recognizes as discon- 
tinued. Lewis v. United States... 0.0.0.0... cece cece cesses 184 


2. A construction of a Louisiana statute agreeing with prac- 
tical, contemporaneous construction placed upon it by two 
state attorneys general whose duties it affected, held per- 
suasive evidence of its meaning. Lowisiana v. Jack....... 397 
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3. Committee reports referred to as corroborating construc- 
tion of Act of June 25, 1910, as to payment by railroads of 
cost of surveying granted lands. Santa Fe Pac. R. R. v. 
TOE ee ens PO ene ee AGS 


II. Particular Statutes. 


1. Act of Feb. 24, 1905, 33 Stat. 811. Purpose to provide 
security for claims of all persons who furnish labor and ma- 
terials on public works,of United States. Liberally con- 
strued. Illinois Surety Co. v. John Davis Co.,............ 376 


2. Act of Mar. 4, 1909, 35 Stat. 945, and R. S., § 2207. 
Abolished office of surveyor general in Louisiana, cepeaine 
by necessary implication R. 8., § 2207, a that office. 
Lewis v- United Statesls SIRs. SRP oe). eee 124 


3. Section 1765, R. S. Surveyor General of Louisiana not 
entitled to fees for furnishing copies of plats and transcripts 
of records, which Act of Mar. 3, 1831, required him to collect 
but did not undertake to dispose of. Id. 


4. Arizona Public Service Corporation Act. R. S. 1913, Tit. 
9, c. XI. Permits Corporation Commission to regulate 
privately owned water systems and not in conflict with 
state constitution, as applied to individuals as well as cor- 
porations. Van Dyke v. Geary... 0.0... ce ce cee ee ue ceee 39 


5. Georgia Blow Post Law. Requiring railroads to check 
speed of trains at public crossings. Held unconstitutional 
interference with interstate commerce. Seaboard Air Line 
V. BUCKWE . ee tae en eee 3I0 


6. Kentucky Statutes and Constitution, concerning taxation 
of corporate franchises, construed and applied. Greene v. 


Lowsi& Interurban Bec Buin ccnencs ac eace coke: OAS 
Louis. & Nash. R. R. v. Greene .. 2... ce ce ce cw cee ec ce ee B22 
Illinois Cent. R. R. v. Greene... occ ce ce ccc cc wees . 555 


7. Louisiana. Decision i in State v. Tensas Delta Land Co., 
126 La. 59, that State not entitled to intervene in suit 
brought by Tensas Basin Levee Board for recovery of lands 
sold by latter, held conclusive on this court, in absence of 
later state decision or statute. Louisiana v. Jack......... 397 


8. Id. Act of Aug. 19, 1910. Did not divest Levee Board of 
authority over suits to recover land and confer it on attor- 
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ney general, but merely authorized latter, at request of gov- 
ernor, to represent board in litigation. Id. 


9. Id. Art. 571, La. Code of Practice, authorizing third par- 
ties who allege they are aggrieved by judgment to appeal 
from it, inapplicable to equity suit in federal courts. Id. 


10. Missouri “long and short haul” regulation.. Held con- 
sistent with Federal Constitution and Interstate Commerce 
Acts. Missouri Pac. Ry. v. McGrew CoalCo.............. 191 


11. Nebraska R. S., § 34388. Imposes duty on owners of 
irrigation canals to build bridges to afford access between 
abutting lands intersected, although canals not acquired by 
condemnation. Farmers Irrig. Dist. v. O’Shea............ 325 


12. New Jersey Laws, 1912, p. 235. Requiring street car 
company to carry city detectives free when in discharge of 
duty. Held valid exercise of police power and reserved 
power to alter charter. Sutton v. New Jersey............ 258 


13. New Jersey Workmen’s Compensation Act. Laws 1911, 
c. 95. Invalid as applied to case governed by Federal Em- 
ployers’ Liability Act. Erie R. R. v. Winfield ........... 170 


14. New York Workmen’s Compensation Act. Invalid as 
applied to case governed by Federal Employers’ Liability . 
Act. New York Cent. R. R. v. Winfield................. 147 


15. Id. May not constitutionally govern case where injury 
and remedy are within admiralty jurisdiction. Southern 
PactfoCa evans enseree, BoGE 5 RRO WO Fe ae OPUS. 1 205 
Chide SiS CO29kW alketie . ORUSMD. DEM, WRI «ily 255 
16. Ohio. Workmen’s Compensation Act. Objection that act, 
as applied to interstate steamship company, invades federal 
maritime jurisdiction raised but not sufficiently presented, 
in Valley 8S. S. Co. v. Wattawa......-.-. 2. eee cece ee ee es 202 


17. South Dakota, Laws 1911, c. 207, § 10; amended by Laws 
1913, c. 304, providing that no advance of intrastate rates 
may be made except after 30 days’ notice filed with board of 
railroad commissioners, and published, inapplicable to 
changes in intrastate rates made in obedience to order of 
Interstate Commerce Commission, to abate discrimination 
against interstate traffic. American Express Co. v. Caldwell 617 
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18. Washington Employment Agency Law. Invalid under 
the Fourteenth Amendment. Adams v. Tanner. ........- 590 


19. Washington Public Utilities Act. State constitution 
permits contract provisions in franchises conferred by mu- 
nicipalities to be set aside by legislature; and act therefore 
supersedes conflicting ordinances or charter provisions of 
city. Puget Sound Traction Co. v. Reynolds.............. 574 


STOCKHOLDERS: 

1. Principles governing right of stockholder to sue on behalf 

of corporation with special reference to cause of action based - 

on Sherman Act. See United Copper Co. v. Amalgamated 
Copper Co... .... . 261 
2. Complaint in stock holilérs’ ipult that dbiportte BEOpEry 

was sold for inadequate price by oppressive majority. See 
Weel wor Parrahsringe Co a tan ce ae ae ee eee Ag 


STREET RAILROADS. See Constitutional Law, X, 8, 15, 
18; Franchise. 
Subject to Federal Employers’ Liability Act. See Em- 
ployers’ Liability Act, 11. 


SUBSTITUTION: 
In this court. See Jurisdiction, ITI, (2). 


SURETIES: 
Damages under injunction bonds. See Equity, 3-5. 


1. Purpose of Act of Feb. 24, 1905, is to provide security for 
claims of persons who furnish labor or material on public 
works of United States; the act, and bonds under it, are to 
be construed liberally to effectuate this purpose; and release 
of sureties through mere technicalities not to be encouraged. 
Illinois Surety Co. v. John Davis Co. .................... 376 


2. Arrangement of contractor in nature of assignment to a 
corporation, but not technically such, not changing actual 
management of work or prejudicing surety, does not dis- 
charge latter from past or future liability. Id. 


3. Questions of liability to pay interest under bond to secure 
payment for labor and materials, furnished under construc- 
tion contract with United States, are determinable by law 
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of State in which contract and bond were made and to be 
performed. Id. 


4. Under Illinois law liability of surety on bond is extended 
beyond penalty by way of interest from date when liability 
on bond accrued. Jd. 


5. Where claims are all liquidated and amounts not dis- 
puted, but only liability under bond, surety, which has not 
elected to pay into court, is chargeable with interest, from 

- commencement of suit, upon aggregate of claims allowed 
as reduced to penal amount of bond. Id. 


6. Acts of creditors upon which surety neither acted nor re- 
lied, which did not affect it and are not inconsistent with 
resort to security of bond, afford no basis for equitable es- 
toppel in favor of surety. Id. 


7. Renting of plant of cars} track and equipment used in 
construction work for United States is furnishing of materials 
within Act of Feb. 24, 1905; and rent reserved, together with - 
loading and freight expenses incident to bringing the plant 
to and from place of use, are liabilities covered by con- 
tractor’s bond. Jd. 


SURVEYS. See Public Lands, 3-6; 20-21. 


TAXATION. Sce Constitutional Law, X, (6); Corporation 
Tax Act; Evidence, 3. 


1. Where permanent injunction granted against collection 
of drainage tax on ground that plaintiff’s lands cannot be 
benefited by improvements, defendant cannot, under Four- 
teent: Amendment, be denied opportunity to introduce 
evidence on question of benefit. Saunders v. Shaw........ 317 


2. Nonresident cannot be subjected to state occupation or 
privilege tax when his only business in State is obtaining 
orders for goods shipped from without and delivering them 

to his customers within the State, goods gaining no local 
status. Western Oil Refg. Co. v. Lipscomb. . seve 846 
As to what amounts to continuous interstate éranaporpatthatt 

Id. 


3. For constructions of constitutional and statutory provi- 
sions of Kentucky governing assessment and taxation of 
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railroad “‘ capital stock ” (tangible and intangible property), 
and “ franchises ” (intangible property), within the State, 
and mode of making deductions and allowances and securing 
the equality of taxation required by the state constitution. 


See Greene v. Louis. & Interurban R. R.................. 499 
Louis. & Nash. R. TiN, GONG s ieas warcvie omer ae 522 
Illanois Cent. R. R. v. Greene... 2... ee ee ee ee ee ees... 5DD 


4, The courts of the United States, their jurisdiction being 
properly invoked, may afford relief against: discriminatory 
state taxation, contravening state constitution, when dis- 
crimination results from divergent action of different assess- 
ing boards whose assessments are not subject to any process 
of equalization established by State, and where diverse re- 
sults are outcome, not of express agreement, but of inten- 
tional, systematic and persistent undervaluation by one 
body of officials, presumanty known to and ignored by the 
other body, so that, in effect, the two bodies act in concert. 
Id. 
See Jurisdiction, II, (2). 


5. Principal if not sole reason for adopting “ fair cash value ” 
as the standard for valuations is as convenient means of se- 
curing equal taxation, and, since, when the standard is sys- 
tematically departed from in respect of certain classes of 
property, its observance in respect of others (tax rate being 
uniform) would serve to frustrate its very object, it follows 
that, in such cases, duty to assess at full value is not su- 
preme but yields to duty to avoid discrimination. Id. 


6. Findings of an assessing board, such as the Kentucky 
Board of Valuation and Assessment, made after notice and 
hearing, are quasi-judicial, and unless affected by fraud or 
by adoption of erroneous principle bind the courts. Id. 


7. Party attacking tax assessment not to be held in default 
for omission to introduce evidence on matters which were 
not deemed material by taxing authority or in litigation un- 
til found so by a in his decision. COR & Nash. R. R. 
Va Heene al crt Bias at een bale oo et ice tke tescber pdnk 522 


8. It being shown that valuation made by taxing board was 
result of following method substantially erroneous because 
not in accordance with governing statute, it is error for 
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court to presume that like valuation would have been 
reached by following correct method. Id. 


9. Although fact that property is part of system and has its 
uses only in connection with other parts of system may be 
considered by State in taxing that portion of system which 
is within her borders, yet idea of organic unity must not be 
made means of unlawfully taxing property without State 
belonging to persons domiciled elsewhere. Jllinois Cent. R. 
Fa Vir Gece, ewe Beth. ce ice es i te eae aes «ODD 


10. It being contended that in valuing upon a mileage basis 
that portion of plaintiff’s railroad system which was taxable 
in Kentucky Board did not make due allowance for excess 
value per mile due to costly terminals in other States, held 
that, in the absence of contrary proof, Board must be pre- 
sumed to have made such allowance. Id. 


a 


TENDER. Sce Equity, 14-16. 


TIME: 
An order of Secretary of Interior made on March 26th, “to 
be effective thirty days from date,” becomes effective on 
the thirtieth Sas after its date, i. e., on Soap 25th. Lanham 
v. McKeel . BR i acs a ee ee Oe 


TRADE-MARKS. See Trade Secrets. 


TRADE SECRETS: 
1. Extent to which former employee, in suit to protect 
trade secrets, may be enjoined from disclosing them to ex- 
perts or other witnesses in making his defense. Du Pont 
Powder Cow v..Masland)... 2.02000 6 boys eines coos. es 100 


2. Nature of property in trade-marks and trade secrets. Id. 


TRESPASS: 
On public lands. See Public Lands, (4). 


TRUSTEE: 
Judgment secured by, merges guaranty of mortgage bonds. 


See Judgments, 7, 8. 


TRUSTS. See Public Lands, 14-16; Mortgage. 
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UNITED STATES: 


Jurisdiction of state court over action where personal injury 
was sustained on federal reservation while plaintiff engaged 
on work which defendant was performing under contract 
with the United States. See Jurisdiction, V, (2). 

Claims for labor and materials under bonds accompanying 
federal construction contracts. See Sureties. 


WAIVER. See Jurisdiction, I. 


WAR: 


Effect on liability of carrier under contract of ocean carriage. 
See Admiralty. 


WATER RATES: 


1. Regulation by the Arizona Corporation Commission of 
privately owned water systems, as provided in Public 
Service Corporation Act, not prohibited by state constitu- 
tion. Van Dyke v.Geary............... 


2. One who uses his property in supplying large community 
with water thereby clothes it with public interest and sub- 
jects business to public regulation. Jd. 


3. Where purpose of system is to supply water to residents 
of a particular townsite, though not to public generally, fact 
that lots of townsite were originally purchased from owner 
of water system with oral understanding that water could 
be secured frorh that system for use on lots has no tendency 
to support claim that system supplies particular individuals 
only in pursuance of private contracts and is hence devoted 
exclusively to private use. Id. 


4, Fact that service is limited to part of town does not pre- 
vent water system from being public utility. Id.. 


5. Water rates fixed by state commission upon basis of net 
annual return of 10% of value of property employed, allow- 
ing annual depreciation of 314%, held not confiscatory, 
valuation and estimate of operating expenses being made 
by commission and concurred in by District Court after 
careful inquiry by both, evidence presented to this court 
being conflicting, and District Court having protected com- 
plainant by permitting renewal of application for injunction 
after one year if the rates appeared too low. Id. 


PAGE 
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WATERS: PAGE 


Drainage tax. See Taxation, 1. 

Under Nebraska laws, corporate owners of irrigation canals 
are required to build bridges to afford access between abut- 
ting lands intersected by canals.. Farmers Irrig. Dist. v. 
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WITNESSES: 
Privilege against self-incrimination. See Criminal Law, 1. 
Injunction against imparting trade secrets to experts pend- 
ing trial. See Trade Secrets. 
Accomplices. See Criminal Law, -2. 


WORKMEN’S COMPENSATION LAWS: 
1. Inapplicability of workmen’s compensation laws to cases 
covered by general scope of the Federal Employers’ Liabil- 
ity Act, including cases where the injury does not come from 
negligence. See New York,Cent. R. R. v. Winfield.... 
Brie BoORs Va Winfield oo 6s ee ss 
See also New York Cent. R. R. v. Tonsellito.............. 


2. That accidents arising in maritime employments cannot 
be remedied under workmen’s compensation laws but fall 
within admiralty and maritime jurisdiction. See Southern 
Pacific Co. v. Jensen . 
Clyde 8. &. Co. v. Walker. . Bea net hs, 
See also Valley S. S. Co. v. Wattawa eM cet waa tinh ae 


WRITINGS. See references under Construction. 
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